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PRINTED  DECISIONS  (Snbed) 1801  to  1805 1  vol. 

HARDIN'S  REPORTS. 1805  to  1808 1  vol. 

BIRB. 1808  to  1817 4  vols. 

A.  K.  MARSHALL. 1817  to  1821 3  vols  in  2. 

UTTELL. 1822  to  1824  )  ,   . 

> 6  vols  in  3. 

UTTELL'S  SELECTED  CASEa 1795  to  1821  ) 

T.  B.  MONROE. 1824  to  1828 7vol8m3. 

J.  J:  MARSHALL 1829  to  1832 7vol8in4. 

DANA 1833  to  1840 9  vols  in  5. 

BEN  MONIiOE 1840  to  1858 18  vols. 

METCALFE 1859  to  1868 4  vols. 

DUVALL. 1864  to  1866 2  vols. 

BUSH 1866  to  1871 7  vols. 

The  ftbo«*  Reports  can  be  furnished  on  favorable  terms  by 

JOHN  P.  MORTON  &  CO. 

LA  W  BOOK  PUBLISHERS, 

LOUISVILLE,  KY. 
(xi) 


JUDGES  CmCTJIT  COURTS  IN  KENTUCKY, 

BMte4  Flnt  Moaday  Ib  Amgmit,  1868,  ftr  Tern  tf  Six  Tmti. 


l6t  District— Hov.  A.  R.  BOONS,  . 
2d  Difltriot— Hon.  JOHN  B.  GRACE, 
8d  Distriot—Hoir.  BSN.  P.  CISSELL,  . 
4th  Di8tric^-«HoK.  JOHN  E.  HALSELL, 
6th  District— fHoK.  H.  H.  OOFBR, 
6th  District— HoK.  T.  T.  ALEXANDER,    . 
7th  District— tHoN.  J.  0.  WICKLIPPB, 
8th  District— Hon.  P.  T.  POX,     . 
0th  District— Hon.  H.  W.  BRXJOE,  . 
10th  District— Hok.  C.  B.  THOMAS,     . 
11th  District^HoH.  WM.  8.  PRYOR, 
12th  District— Hon.  JAMES  O'HARA,  Jb., 
18th  District-How.  JOHN  M.  ELLIOTT,       . 
14th  District--HoK.  RICHARD  H.  STANTON, 
16th  District— HoH.  W.  H.  RANDALL,  . 
16th  District— Hon.  M.  J.  PERGUSON, 


Hatfixld. 

Cadiz. 

HBNBnsov. 

Bowling  Gbsu 

euzabxtbtowv. 

Columbia. 

Babdstown. 

Danvillb. 

LomSYILLB. 

Lbzinoton. 

Nbwcabtlb. 

CoyiNOTOV. 

OwiNOSyiLLB. 

Matbtillb. 

LOKDOH. 
LOVISA. 


JUDGES  or  COMMON  PLEAS  COUBTS. 


1st  District       .        JHON.  J.  D.  WHITE, 
8d  District  .        .   Hon.  CASWELL  BENNETT, 
Jefferson  Court  of— Hon.  HENRY  J.  STITES, 
Warren  Court  of— Hon.  WM.  L,  DXJLANEY,   . 


Blandtillb. 

.     SlfITRLAH]> 

louibtillb. 
.   Bowling  Gbbxv. 


JUDGE  CRIMINAL  COURT  12th  DISTRICT. 


Hon.  JOHN  8.  BOYD, 


Otntriava. 


*  Elected  Norember  8, 1870,  to  flll  rttfnslnder  of  the  ferin  of  Hex.  Oso.  C.  Roosee,  who 
died  September,  1870 ;  R.  C.  Bowling,  sppointed  by  the  Goyeraor,  hmring  filled  seid  Tecanoj 
until  the  election  and  qualiflcatioe  of  Hon.  Jobm  E.  Halibll. 

t  Elected  first  Monday  In  Angost,  1870,  to  flll  remainder  of  the  term  of  Hon.  Obo.  W. 
WiLLiAMB,  resigned. 

}  Elected  Jaaaary  7, 1871,  to  fill  reroaiflder  of  the  term  of  Hon.  Gao.  W.  Kavahausb. 
who  died  Norember  18, 1871. 

{  Elected  Norember  8, 1870,  to  flll  remainder  of  the  term  of  Hoir.  Edwabd  QmomhAsn, 
resigned. 

*  *  V 

(xu) 


LOUISVILLE  CHANCERY  COURT. 


Hov.  THOMAS  B.  OOCHBAN,  Chavcxllob,  LoxrnTiLiA 


OHANCERT  COURT/ 


tHov.  JOSEPH  liONIPHAN, AvaunJu 


COMMONWEALTH'S  ATTORNEYS. 


laAi 


1st  Dwtrict— 0.  L.  BANDALL, 
2d   District— JAMES  B.  HEWLETT,  . 
Sd  District— JOHN  W.  LOCKBTT, 
4th  DUtrict-C.  W.  MILLIKEN, . 
5th  DUtrict-^BAKBB  BOYD,  . 
6tfa  Distriot-MONBOE  ADAIB,  • 
7th  District-J.  W.  SGHOOLING,    . 
8th  District-M.  H.  OWSLEY,       . 
9tb  District— PHIL.  LEE, . 

10th  District-J.  LAWBENCS  JONES, 

llth  District— J.  D.  LILLABD,  . 

12th  Dutrict— CHABLES  DUNCAN,    . 

18th  Districtp-BOBBBT  BIDDELL, . 

14th  Distriet-GBO.  T.  HALBEBT, 

l»lh  District-H.  P.  FINLEY,     .       . 

16th  District-JAMES  E.  STEWABT,  . 


HlOKMAK. 
PRIKCXTOir. 

moboavfixld. 
Fbakklik. 

OimBBOBO. 

MUNFOBDyXLLX. 

LXBAVOV. 

Laxoabtib. 
l0uz8tillx. 

BiCHlfOVD. 
OWXNTOK. 

Falmouth. 
Ibtixx. 

Gbxxkopsbubo. 
Whitlxy  0.  H. 
Paiktstillx. 


^Tliis  Coait  wm  Mtefaiislisd  bj  Act  of  Msreh  90, 1871.    (Session  Aots,  1M9-7Q;  psjje  7S.) 
tCloeted  May  8, 1871,  for  s  term  until  the  end  of  the  present  term  of  the  Circr  t  Judges. 

(xiii) 


PKINOIPAL  OFFICERS  OF  THE  STATE. 


•PRESTON  H.  LB8LIB, 


8AHUBL  B.  OHUBCHILL, 


WILLIAM  T.  SAHUBLS, 


JOHN  BODHAK, 
OBOBGE  B.  CRITTENDEN, 


Pabllc  Acoountst 

« 
B.  HOWARD  SMITH, Auditml 

JAMES  M.  WITHBOW, A»T  Avdiiob 

BENJAMIN  F.  JOHNSON,        ....  Olsul 

ABNER  H.  SINCLAIR, •• 

JOHN  A.  CRITTENDEN, " 

WILLIAM  D.  GILLMOBB, m 

D.  HOWABD  SMITH,  Jb., " 

JAMES  W.  BROWN, " 

JOHN  L.  SNEED, •• 

JAMES  M.  CROCKETT, m 

•GoTBiMom  Jom  W.  Brirsmoir,  hftTfng  bean  elected  to  the  Seoete  of  the  United  Stetet 
ftir  a  ftdl  term,  to  oommence  March  4, 1871,  reaigned  hi*  office  of  Gforemor  Febraery  IS, 
1871,  end  on  the  Mune  day,  the  office  of  LieDteiuut-goTemor  being  Tieent,  Pumtov  H. 
Lnui,  the  Speaker  of  the  Senate,  waa  duly  qualified  and  inaugurated  as  OoTemor  to  fill 
the  remainder  of  the  term  which  expires  when  hit  sncoesaor  qualiffea,  who  may  be  elected 
on  the  first  Monday  in  August,  1871. 

(xiv) 


Insurance  Bareaat 


GU8TA VU8  W.  SMITH,  . 
HSNBT  T.  STANTON, 
JOHN  A.  MONBOE,  . 
THOMAS  CARTSB,      • 
WM.S.  SMITH,  . 
OABSLL  B.  BULLOCK,      . 
DAYIB  MBBRIWBTHBB,  Jb^ 
BSDFOBD  LESUB,     . 
THOMAS  L.  GIBSON,      . 
THOMAS  B.  MONBOB, 


COMMIBSIOVSB. 

Dxp.  Comm'b. 
Chixt  Olxbx. 
book-kxcpsb. 
Mathxhatioiav. 
Clsbk. 

II 
l« 
II 
u 


Treasurer^  Offioet 


JAMBS  W.  TATB,    . 
JAMBS  B.  HAWKINS, 


TBIABUmiB. 

Olxbk. 


liEnd  Office: 


JAMBS  A.  DAWSON Baoimou 

BIGHARD  SHABP,       ......   Dsp.  Bxo'b. 


Public  Instractioni 


2.  F.  SMITH,     . 
FHIL.  F.  MOOBB, 


Olirk. 


A4Jatant-General's  Office: 

J.  8T0DDABD  JOHNSTON,    ....       Aojutaitt-Gsv. 
THOMAS  J.  HARBIS, Clxbx. 

Qnartermaster^Ctoneral's  Office: 

FAYBTTE  HEWITT, Q.  M.  GsKnuL. 

DAVID  0.  HARDIN,   .        .               ...   Clxbx* 
WILLIAM  G.  LOBBAN, «• 

(XV) 


JUDGES  OF  THE  COURT  OF  APPEALS- 

At  tke  tlMM  tke  ItoetatoM  oT  tkte  Toll 


Hov.  RUFirS  K.  WILLIAMS,    .   Chiut  Jubticx,    .       Hatfi^M. 

HoK.  GEORGE  ROBERTSON,     .   Jnsox,      .        .  .    Lsxikoton. 
Hov.  KORDICAI  R.  HARDIN,  .   Judos,  .       .       .      «Loin8YiLLs. 

Hoy.  BELYARD  J.  PETERS,      .   Judqx,      .       .  .    Mt.  Stsbliko. 

On  th»  t^sl  Monday  tn  AiigasC»  1870,  the  Hon.  Wiluam  LnnfAT  was  elected  ftom  tlie 
Fourth  Appellate  District,  for  the  conetitotioiuU  term  of  eight  jmn,  m  the  soooeesor  of 
Ghibf  JuRica  WiLUAMi,  whose  term  expired. 


at  Its  Itm&timg  te  Ummimmlhmr,  lart^ 

Hon.  GEORGE  ROBERTSON,     .   CHncv  Jubtxcb,        .   Lxxinqton. 

Hon.  KORDECAI  R.  HARDIN,  .   Jimax,  .       .  .      •Fbaxkfokt. 
Hon.  BELYARD  J.  PETERS,      .   Jvdob,      .  •   Mt.  SrxBLnra 

Hon.  WILLIAM  LINDSAY,      .   Judob,  .       .  .       Clinton. 


JOHN  RODMAN, ATTOKNir-GxinBRAL. 

W.  P.  D.  BUSH, BxpoBTn. 

ALYIN  DUYALL, Clibk. 

CHARLES  HATDON,   ......  Dxputt  Clxrk. 

GEORGE  A.  ROBERTSON,       ....  Sxboxant-at-abiib. 

A.  W.  YALLANDINGHAM,        ....  Tipstaft. 

A.  GREENWOOD, Janitob. 


TERMS  OP  COURT  OP  APPEAIA 

heMte 


SuiiMXB  TxBM  commences  let  Monday  in  Jane. 
WzNTXB  TxRif  commences  Ist  Monday  in  December. 


RULE  OP  COURT,  JULY  7, 1869. 

The  Clerk  of  this  Court  shall  pat  no  ease  on  the  Docket  antll  the  attomeya  ahall 
make  a  memorandam  on  the  recordf  of  all  the  parties,  appellants  and  appelleea,  and  tba 
fodoment  appealed  ftam,  designating  the  page  of  the  record,  and  the  term  of  the  Oonrt  at 
which  it  was  rendered. 


■*♦■ 


RULE  OP  COURT,  MARCH  7, 1870. 

Hereafter  the  causes,  as  set  on  the  Docket,  shall  have  precedence  of  argument  on  the 
day  so  set,  and  until  they  are  disposed  of,  if  ready  for  hearing ;  but  if  not  thej  shall  ba 
placed  among  the  passed  cases,  which  shall  have  precedence  in  that  class  of  oasea, 
aocording  to  their  numbers  on  the  Docket ;  and  the  agreement  of  the  partiea  to  assign 
such  cases  for  hearing  on  a  (bture  named  da  j  shall  not  alter  this  priority. 

MTBy  appending  at  the  end  of  their  briefb  a  (hll  list  of  the  authorities  upon  which 
they  rely,  Counsel  will  much  oblige  Thb  Ripoaraa. 

^Junos  Hakdim  has  a  temporary  residence  in  Fmnkfbrt,  while  his  legal  resldeBee  la  n 
Uraisville. 

(XTl) 


DECISIONS 


OF  TUJi 


COURT  OF  APPEALS  OF  KENTUCKY. 


« 

■  » 


WINTEE   TEEM,  1869. 


I.I 

I 


Ojum  l^FBTTnON  ORDINART— Junb  2, 1870. 

Gieager,  &c.  v.  Walker,  &c. 

▲FFBAL   FBOM    HABBIV    OIBOUIT   OOUBT. 

1.  T&AJiarBSBiNO  AcnoN  to  equitt  dockbt  is  error  when  no  valid 
eqnitBble  defense  is  presented. 

£L  Whsn  the  plaintiff  it  entUUd  to  an  inquiry  of  damages  hy  a  jury^  and 
is  deprired  of  this  right  by  the  action  of  the  court  in  transfening 
the  action  to  equity,  haying  excepted  to  the  order  transferring  to 
equity,  the  plaintiff  is  not  concluded  by  the  judgment  dismissing 
bis  petition,  although  he  failed  to  take  proof  of  the  causes  of  action 
therein  alleged. 

8L  Sjuitable  oumerMp  of  land  hy  defendarit  not  a  good  defense  to  an  action 
for  treepauei  on  the  land  in  poueseion  of  the  plaintiff.  The  defend- 
ants, justifying  the  acts  complained  of,  pleaded  that  one  of  the 
defendants  to  whom  the  plaintiff  had  assigned  the  bond  of  a  third 
penon  for  the  land  was  the  equitable  owner  thereof,  and  that  he  and 
the  other  defendant,  acting  by  his  authority,  peaceably  entered  on  the 
premises  without  the  consent  of  the  plaintiff  who  was  in  possession, 
and  remoTed  portions  of  the  buildings  and  fixtures,  as  they  lawfully 
might  Beld^  that  the  facts  pleaded  above  did  not  constitute  a  yaUd 
defense. 

VOI..VIL— 2  (1) 


2  BUSH'S  EBPOETS. 


Creager,  &o.  ▼•  Walker,  &o. 


Chablbb  O.  WumsBBKTTR, For  Appellants, 

CITED 

7  J.  J.  Msrah.  600,  Tribble  t.  IVame. 
2  Dana,  184,  Yeates  t.  AlleiL 

J.W.Mathw,     .    .1 ForAppeU 

JUDGB  HARDiy  dxlitxbxd  ths  oniraov  of  ths  ooubt. 

ThiB  appeal  brings  to  this  court  for  revision  two  judgments : 
one  of  them  dismissing  three  actions,  originally  instituted  I17 
Thomas  C.  Hicks,  and  afterward  prosecuted  by  his  adminis- 
trator against  Lewis  B.  Walker  and  Thomas  Walker  for 
several  trespasses  alleged  to  have  been  committed  by  them 
by  forcibly  entering  upon  a  tract  of  land  occupied  by  Hicks 
under  an  executory  contract  of  purchase  from  John  W.  Tager, 
and  by  breaking  and  removing  a  portion  of  the  houses  and 
fixtures  upon  the  land ;  and  the  other  judgment  being  for  a 
conveyance  of  the  land  to  L.  B.  Walker,  in  a  suit  in  equity 
prosecuted  by  him  as  the  holder,  by  assignment  of  Hicks, 
of  the  bond  of  Tager  for  title. 

The  suits  were  consolidated;  the  ordinary  actions  being 
transferred  to  the  equity  side  of  the  court  on  motion  of  the 
defendants  after  a  defense  was  presented,  which  on  demurrer 
was  adjudged  to  be  sufficient. 

The  alleged  entry  on  the  land  and  other  acts  of  the  defend- 
ants complained  of  by  Hicks  as  trespasses  were  not  denied; 
but  the  defendants  pleaded  as  justifying  them  that  said  L.  B. 
Walker,  to  whom  Hicks  had  assigned  the  bond  of  Yager,  was 
the  equitable  owner  of  the  land,  and  he  and  the  other  defend- 
ant, acting  by  his  authority,  peaceably  entered  on  the  premises 
without  the  consent  of  Hicks,  who  was  in  possession,  and  re- 
moved portions  of  the  buildings  and  fixtures,  as  they  lawfully 
might.  Whether  these  fitcts  constitute  a  valid  defense  to  the 
actions,  or  either  of  them,  is  the  first  question  to  be  determined. 


WINTER  TERM,  1869. 


Creager,  &e.  t.  Walker,  &o. 


In  Yeates  v.  Allen,  2  Dana,  134,  it  was  held,  in  conformity 
to  the  principles  decided  in  Tribble  v.  Frame,  7  J.  J.  Marshall,. 
599,  that  the  legal  right  of  entry,  like  every  other  perfect 
legal  right,  is  independent  of  the  will  of  others ;  and  a  person 
having  a  right  to  enter  on  his  own  land  can  not  be  guilty  of 
trespass  on  the  land,  or  anything  pertaining  to  it,  by  entering 
whether  with  or  without  the  consent  of  another  who  has  no 
lawful  right  to  prevent  the  entry.  This,  though  a  familiar 
md  well-settled  principle,  does  not,  we  think,  apply  to  a 
case  like  this,  in  which  the  party  pleading  the  right  of  entry 
without  the  consent  of  an  occupant  of  the  land  has  neither 
actual  or  constructive  possession,  nor  the  legal  title.  We  are 
of  opinion  that  the  answer  designated  as  ^'  Beponse  No.  3" — 
to  which  a  demurrer  was  filed  by  the  plaintifiP,  which  was 
overruled— -did  not,  nor  did  either  answer  filed,  state  &cts 
constituting  a  defense,  and  the  court  erred  in  overruling  the 
demurrer. 

It  seems  to  us  the  court  also  erred  in  transferring  the  cases 
to  equity,  no  valid  equitable  defense  being  presented.  The 
plaintiff  in  these  actions  being  entitled  to  an  inquiry  of  dam- 
ages by  a  jury,  of  which  the  action  of  the  court  deprived  him, 
and  having  excepted  to  the  order  transferring  the  cases,  is  not 
concluded  by  the  judgment  dismissing  his  petition,  although 
he  fidled  to  take  proof  of  the  causes  of  action  therein  alleged. 

The  only  remaining  question  to  be  decided  is  as  to  the 
correctness  of  the  judgment  in  the  equity  suit  directing  a 
conveyance  of  the  land  to  Walker. 

Although  the  bond  of  Tager  is  not  in  the  record,  being  lost, 
as  represented  by  Walker,  the  fact  that  he  held  it  by  an  ordi- 
nary assignment  of  Hicks  is  not  controverted ;  but  it  is  alleged 
m  the  answer  of  the  latter,  inconsistently  with  the  import  of 
the  assigimient,  that  it  was  intended  to  operate  only  as  a  mort- 
gage to  secure  an  indebtedness  which  he  averred  that  he  had 
afterward  paid*    As  to  this,  the  evidence  is  conflicting  and 


BUSH'S  EBPOETS. 


DtTit  T«  Dyottt. 


unaatis&ctory ;  but^  in  our  opinion,  fiuls  to  repel  the  fidr  and 
reasonable  deduction  that  the  bond  was  unoonditionallj  trans- 
ferred for  an  adequate  consideration. 

Wherefore  the  judgment  dismissing  the  actions  of  Hicks's 
administrator  against  Walker,  &c.  is  reversed,  and  the  causes 
are  remanded  for  further  proceedings  consistent  herewith ;  and 
the  Judgment  in  the  suit  in  equity  of  Walker  against  Hicks^ii 
heirs,  Ac.  is  afi&rmed. 


Oasb  a— PBTmoN  EQurrr— Jum  a. 

* 

Davis  V.  Dycus. 

▲  PPSAL  FBOM  LIYIVOBTOV  CXBCUIT  COVBT. 

L  OonoiAST  TO-  OQznrsT  tttlb  do'lirb  ▲  perfect  legal  titlb. — 
Any  general  covenant  to  convey  title,  if  not  restricted  or  qnalified 
in  its  terms  by  any  other  stipolation,  implies  that  the  covenantor  can 
convey  a  perfect  legal  title  regularly  derived  from  the  common- 
wealth; and  if  he  should  be  unable  to  convey  such  title  his  covenant 
will  be  broken.    (Bodley,  Ac  v.  McChord,  4  J.  J.  Harsh.  475.) 

%  But  when  the  averments,  as  made  in  this  case  in  substance,  thai  ths 
dtfendant  had  not  cmd  nner  did  hone  a  good  or  perfoct  titU^  and  that 
hu  title  wa§  dtfeetite,  were  not  sufficient  to  put  the  appellee  upon  an 
exhibition  of  his  title  to  avoid  a  rescission  of  the  contract,  the 
plaintiff  was  not  entitled  to  any  relief  upon  such  all^^tions  im- 
porting  a  defect  of  title. 

8..KBW  MATTER — WHAT  IB  NOT  HEW  MATTER  WHEN  FLBADBD  AS  A 
OOUNTER-OLAIM     MAT     BE     TREATED     AS    A    REPLY. — If    the    matter 

alleged  as  constituting  a  counter-claim  involves  only  a  denial  of 
what  is  averred  in  the  petition,  or  an  affirmance  of  what  is  therein 
denied,  it  ought  not  to  be  regarded  as  new  matter  within  the  mean- 
ing of  the  Civil  Code  (section  153) ;  and  though  stated  and  relied  on 
as  a  counter-claim,  such  allegations  may  be  treated  as  if  presented  in 
a  reply. 


WINTER  TERM,  1869. 


Davit  T.  Dyoat. 


Yf.  I>.  OssEB, ...    For  Appellant^ 

CITED 

Mk  Op.,  September,  1864,  HUes  v.  WatsoxL 

Givfl  Oode,  sec.  440.  IJ.  J.  Marah.  877. 

14  R  Mon.  270.  1  Litt.  417. 

1  Manh.  ISa  1  Marab.  626. 

8  Manh.  48.       ,  6  J.  J.  Manh.  197. 

4  R  Mon.  66a  6  R  Mon.  278. 

8  Mon.  267.  1  J.  J.  Manh.  626. 

P.  Pauieb, For  Appellee^ 

CITBD 
6  J.  J.  Manh.  616,  Vittitoe,  Ao.  y.  Jones,  &c. 

Ma.  Op.,  January,  1866,  Branaman  y.  Palmer. 
8  ]^bb,  301,  French  v.  Howard. 
2  Bush,  121,  Cook  v.  Gray. 

8  Bosh,  676,  Calhoon  t.  Belden. 
2  Bosh,  67,  Casey  y.  Lucas. 

9  R  Mon.  661,  Iltzhugh^s  hein  v.  Taylor. 
M.  &  R*s  Statates,  ''  Absent  Defendants." 
Looghboring^s  Statutes,  "  Absent  Defendants.'* 

18  R  Mon,  208,  Milward  t.  Lair. 

4  Dana,  487,  Bustard  t.  Oates  and  wife. 

9  Dana,  896,  Bank  of  United  States  y.  Cochran. 

8  R  Mon.  106,  Benningfield  y.  Reed. 
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XUDGB  HABDIN  bkjtxrsd  the  orariOK  ow  ths  oottrt. 

This  suit  in  equity  was  instituted  by  the  appellant^  Davis, 
for  a  resoisrion  of  a  contract  for  the  exchange  of  lands,  entered 
into  between  him  and  the  appellee,  W.  J.  Dycus,  in  January, 
1866,  in  which  Davis  sold  and  undertook  to  convey  to  the 
appellee  a  tract  of  land,  situated  in  Livingston  County,  in 
consideration  of  certain  lands  in  Marshall  County,  described 
in  a  bond  of  the  appellee,  in  which  he  covenanted  to  make 
to  the  appellant  *'  a  general  warranty  title  to  the  same  when 
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called  on.''  The  plaintiff  alleged  that  he  was  indnoed  to  enter 
into  the  contract  bj  representations  of  the  defendant  that  he 
had  a  good  and  perfect  title  to  the  lands  sold  by  him  in  said 
exchange,  and  that  said  representations  were  false,  and  so 
known  to  be  bj  the  defendant  at  the  time ;  but  not  by  the 
plaintiff.  He  further  alleged  that  he  had  called  on  the  de- 
fendant for  a  conveyance  in  compliance  with  his  bond,  and 
that  he  had  refused  to  make  it;  and  that  the  defendant  had 
not  and  "  never  did  have  a  good  or  perfect  title  to  the  two 
quarter  sections  of  land  named  in  said  bond ;  that  defendant's 
claim  or  title  thereto  is  defective."  The  petition  contains 
these  further  averments :  ^'  And  plaintiff  alleges  that  defendant 
can  not  make  to  him  a  good  title  or  deed  to  the  same;  all 
of  which  plaintiff  did  not  know  at  the  time  said  contract  was 
entered  into,  and  which  the  defendant  did  know,  and  which 
fiicts  he  misrepresented  to  this  plaintiff  for  the  purpose  of 
defrauding  and  cheating  him." 

The  defendant  answered,  controverting  the  allegations  of 
the  petition  imputing  false  representations  and  fraud  to  him 
as  inducements  to  the  plaintiff  to  enter  into  the  contract,  and 
denying  the  alleged  refusal  of  the  defendant  to  perform  the 
agreement  on  his  part.  He  further  denied  that,  according  to 
the  true  intention  of  his  bond  for  a  conveyance,  he  was  bound 
to  convey  to  the  plaintiff  a  good  and  perfect  title;  but  he 
having  purchased  the  land  from  J.  H.  Anderson,  he  alleged 
that  it  was  contemplated  that  he  would  obtain  the  deed  of 
Anderson,  with  his  general  warranty  of  title,  and  make  a  like 
deed,  with  his  own  general  warranty,  to  the  plaintiff;  and  this 
he  averred  he  was  able  and  willing  to  do.  He  afterward  filed 
an  amended  answer,  which  was  substantially,  though  not  eo 
nomine,  a  counter-claim,  setting  forth  the  muniments  of  his 
title,  and  ofiering  to  convey  the  land  embraced  by  his  bond 
to  the  plaintiff  according  to  its  stipulations,  and  exhibiting 
the  bond  of  the  plaintiff  for  the  land  in  Livingston  CSounty, 
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aad  praying  the  ooort  to  enforce  a  specific  execation  of  the 
entile  contract,  in  accordance  with  the  Btipulations  of  both  the 
bond  of  the  plaintiff  and  that  of  himself. 

The  court  having  rendered  a  judgment  for  enforcing  the 
contract  as  sought  by  the  defendant,  the  plaintiff  has  appealed 
to  this  court. 

The  title  of  the  appellee,  as  deduced  firom  the  common- 
wealth through  two  patents  to  John  Jenkins,  dated  in  1837, 
and  subsequent  conveyances  and  judicial  proceedings,  exhibited 
b  the  record,  seems  to  have  been  irregularly  derived,  and  in 
some  respects  imperfect. 

But  the  appellant  having  wholly  fiuled  to  sustain  the  alle- 
gations of  the  petition  of  fraud  and  fidse  representations  as 
groonds  of  relief,  the  correctness  of  the  judgment  depends 
on  the  solution  of  two  questions  presented  by  the  pleadings, 
and  not  affected  by  any  evidence  in  the  cause. 

1.  Does  the  petition  state  fiicts  sufficient  to  constitute  a 
cause  of  action  ? 

2.  There  being  no  reply  to  the  counter-claim  for  a  specific 
execution  of  the  contract  and  a  conveyance  of  the  land  em- 
braced by  the  bond  of  the  plaintiff,  ought  the  matter  consti- 
tnting  the  counter-claim,  for  the  purposes  thereof,  to  have 
been  taken  as  true  notwithstanding  the  statements  of  the 
petition  ? 

There  is  no  difficulty,  we  conceive,  in  construing  the 
covenant  of  the  appellee  to  make  to  the  appellant  ^^  a  general 
warranty  of  title."  Any  general  covenant  to  convey  tiUe,  if 
not  restricted  or  qualified  in  its  terms  by  any  other  stipulation, 
implies  that  the  covenantor  can  convey  a  perfect  legal  title, 
regularly  derived  from  the  commonwealth ;  and  if  he  should 
be  unable  to  convey  such  title  his  covenant  will  be  broken. 
(Bodley,  &c.  v.  McChord,  4  J.  J.  Marshall,  475.)  But  were 
the  averments,  as  made  in  substance,  that  the  appellee  had  not 
and  never  did  have  a  good  or  perfect  title,  and  that  his  title  toofi 
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defective,  sufficient  to  put  the  appellee  upon  an  exhibition  of 
his  title  to  avoid  a  rescission  of  the  contract?  In  the  case 
of  Vittitoe  &  Enloe  v.  Jones  &  Triplett,  6  J.  J.  Marsh.  615, 
where  the  bill  for  a  rescission  alleged  '^that  the  defendants 
were  unable  at  the  date  of  the  contract,  and  still  were  unable, 
to  make  a  title,  because  the  title  was  not  vested  in  either  of 
them,''  this  court  decided  that  ''the  defendants  held  the 
affirmative,  and  were  bound  to  exhibit  title.''  But  the  court 
proceeded  further  to  say:  ''The  present  is  a  diffisrent  case 
from  that  of  French  v.  Howard,  3  Bibb,  301.  A  mere  sug- 
gestion that  the  title  of  a  party  is  defective  is  a  very  different 
thing  fit)m  an  allegation  that  the  party  is  destitute  of  title. 
The  defect  may  consist  in  the  non-relinquishment  of  dower, 
the  fidlure  to  record  the  deed,  or  a  mistake  in  some  expression, 
etc ;  things  which  can  be  easily  remedied.  But  where  there 
is  no  title  there  can  be  no  remedy."  And  in  the  case  of 
French  v.  Howard,  supra,  where  the  plaintiff  suggested  doubts 
as  to  the  validity  of  the  title  of  the  defendant  without  specify- 
ing any  particular  objection  to  it,  but  called  for  an  exhibition 
of  title,  and  the  circuit  court  dismissed  his  bill,  this  court,  in 
its  opinion  affirming  the  judgment,  said :  "  We  have  no  doubt 
that  the  decree  of  the  inferior  court  is  correct.  The  com- 
plainant has  not  made  out  such  a  case  in  his  bill  as  to  justify 
a  court  of  equity  in  interposing  either  to  grant  relief  against 
the  judgment  at  law  or  to  decree  an  interpleader.  The  vague 
and  general  surmises  contained  in  the  bill  as  to  defects  in  the 
title  can  not  be  admitted  to  form  the  basis  of  a  decree  for  relief 
against  the  payment  of  the  consideration." 

The  principle  of  the  distinction  taken  in  the  case  of  Vit- 
titoe, &c.  V.  Jones,  &c.,  supra,  obviously  is  that  as  mere 
defects  of  title  might,  if  pointed  out  and  made  the  grounds 
of  objection,  be  remedied  by  a  party  during  the  progress  of 
the  suit  or  shown  not  to  exist,  fair  practice  requires  that  they 
should  be  distinctly  alleged  as  fiu^ts  constituting  a  breach  of  the 


WINTBB  TERM,  1869.  9 

DftTil  T.  DjOOB. 

vendor's  implied  covenant  of  title^  before  he  is  bound  to  take 
apon  himself  the  burden  of  proving  that  his  title  is  good ;  but 
it  is  not  so  where  it  is  alleged  as  a  fistct  that  he  has  no  title. 

Testing  the  sufficiency  of  the  petition  in  this  case  by  the 
principle  thus  deduced^  we  are  of  the  opinion  that  the  plain- 
tiff was  not  entitled  to  any  relief  upon  the  allegations  importing 
a  defect  of  title. 

Upon  the  second  question  suggested^  which  seems  to  us  to 
involve  the  correctness  of  the  judgment  for  a  specific  execution 
of  the  entire  contract  at  the  instance  of  the  appellee^  we  must 
r^ard  the  provision  of  the  Civil  Code  of  Practice  (sec.  133)^ 
that  ''every  material  allegation  of  new  matter  in  an  answer 
oonstitating  a  counter-claim  or  set-off^  not  specifically  contro- 
verted by  the  reply^  must  for  the  purposes  of  the  action  be 
taken  as  true/'  as  imperative.  But  if  the  matter  alleged  as 
oonstitating  the  counter-claim  involves  only  a  denial  of  what 
is  averred  in  the  petition^  or  an  affirmance  of  what  is  therein 
denied,  it  ought  not^  we  think^  to  be  regarded  as  new  matter 
within  the  meaning  of  the  Code,  though  stated  and  relied  on 
as  a  ooanter-claim.  Therefore  the  averments  of  the  petition 
importing  a  denial  that  the  plaintiff  had  a  ''  good  or  perfect 
tide"  may  be  treated,  so  far  as  applicable  to  the  counter-claim, 
as  if  presented  in  a  reply ;  but  viewed  in  that  aspect,  which  is 
certainly  the  most  &vorable  one  for  the  appellant,  they  do  not^ 
acoordbg  to  the  general  principles  we  have  stated,  sufficiently 
put  in  issue  any  supposed  irregularity  or  defect  of  title,  and 
do  not  therefore  interpose  a  bar  to  a  specific  execution  of  the 
contract. 

The  pleadings  therefore  seem  to  have  authorized  the  judg- 
ment, although  the  evidence  of  title  exhibited  by  the  appellee 
fidls  to  show  that  it  is  free  from  objection. 

Wherefore  the  judgment  is  affirmed. 
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Gill  V.  Hewett 

▲  PPSAL  7mOM  L0VI8TXLLS  GBAVOSmT  OOVBT. 

L  Au€rnQinEKR*8  kkkobakdttm  eyidbncb  of  balb  of  bbal  B8TATB. — ^nie 
memorandain  of  the  aactioneer  of  the  sale  of  a  lot,  signed  with  the 
name  of  the  purchaser  by  his  authority  and  in  his  presence,  was  a 
sufficient  memorial  of  the  contract  to  exempt  it  from  the  statute  of 
frauds. 

fk  The  APOTAOwmm  m  bbqabdicd  as  thk  aokwt  of  boto  the  sellkb  awd 
FOBGHASEB  of  either  real  or  personal  property  sold  by  him«  and  if 
on  making  the  sale  he  signs  for  them  a  memorandum  of  the  sale^ 
such  memorandum  will  be  a  sufficient  written  memorial  of  the  con- 
tract to  bind  the  purchaser. 

8.  OamixBaioKiEB'B  dxkd  icadb  afisb  death  of  the  flaibtiff.— -Such  a 
deed  made  to  the  plaintiff,  who  was  the  purchaser,  on  notice  without 
reviTor,  did  not  pass  the  legal  title. 

The  order  confirming  the  commissioner's  sale  did  not  import  a 
judgment  directing  a  conveyance. 

After  the  death  of  the  plaintiff,  who  was  the  purchaser,  without  a 
revivor,  or  an  original  or  supplemental  action  for  the  purpose  of 
acquiring  the  title,  the  court  was  not  authorized  on  the  mere  notice 
and  motion  to  order  a  conveyance  to  the  devisee  of  the  purchaser. 

W.E.  Riley, For  Appellant^ 
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JUDOS  HARDIN  dslitxbxd  thb  opikiok  ov  ths  oourt. 

This  appeal  is  prosecuted  for  the  reversal  of  a  judgment  for 
compelling  the  specific  execution  of  a  contract  of  sale  made 
at  aaction  of  a  lot  of  ground  in  the  city  of  Louisville.  The 
only  written  memorial  of  the  contract  was  a  memorandum, 
made  at  the  time  by  the  auctioneer  in  his  sales-book,  stating 
the  Act  of  the  sale,  the  price,  and  the  names  of  the  owner  and 
poichaser,  which  was  proved  in  connection  with  a  previous 
advertisement  of  the  time,  place,  and  terms  of  the  sale,  and  a 
description  of  the  property. 

The  principal  grounds  of  defense  were  that  the  contract 
was  not  expressed  in  writing  and  signed,  as  required  by  law 
to  render  it  enforceable  by  an  action  thereon ;  and  if  it  was, 
a  specific  execution  ought  not  to  be  adjudged  because  of  the 
invalidity  of  the  plaintiff's  title. 

It  appears  that  the  sale  was  made  by  the  auctioneer,  in  the 
usual  mode  of  selling  property  at  auction,  at  the  instance  of  an 
vtthorized  agent  of  the  plaintiff;  and  although  the  lot  was  bid 
off  by  another,  it  was  for  the  defendant,  who  was  present,  and 
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assumed  the  accepted  bid  as  his  own^  and  so  informed  the  auc- 
tioneer. It  also  appears  that  the  defendant  was  at  the  time  in 
possession  of  the  lot ;  but  that  he  acquired  the  possession  many 
years  before  from  one  Hugh  Wilkinson,  and  had  not  occupied 
the  lot  as  the  tenant  of  the  plaintiff. 

The  first  inquiry  is,  whether  the  action  was  within  the  inter- 
diction of  the  statute  of  frauds?  (1  R.  S.  264.)  The  statute 
declares,  in  substance  and  effect,  that  no  action  shall  be  brought 
to  charge  any  person,  upon  any  contract  for  the  sale  of  real 
estate,  or  any  lease  thereof  for  a  longer  term  than  one  year, 
unless  the  contract,  or  some  memorandum  or  note  thereof,  be 
in  writing,  and  signed  at  the  close  thereof  by  the  party  to 
be  charged  therewith,  or  by  his  authorized  agent. 

If  there  is  any  substantial  difference  between  this  provi- 
sion of  the  Revised  Statutes  and  the  first  section  of  the  act  of 
1796  (1  M.  &  B.  734),  and  the  English  statute  of  frauds  of 
29  Car.  2,  so  far  as  they  relate  to  sales  of  real  estate,  it  is  thai 
while  the  last-named  statutes  did  not  designate  the  manner 
in  which  such  contracts  should  be  signed,  our  present  statute 
expressly  requires  that  they  be  "  signed  at  the  close  thereof." 
But  waiving  this  apparent  difference,  and  regarding  each  enact- 
ment as  substantially  the  same  when  applied  to  such  a  state 
of  facts  as  this  record  presents,  was  the  contract  obligatory  on 
the  defendant?  The  statute  contains  no  provision  excepting 
auction  sales  from  its  operation,  and  it  is  now  well  settled  by 
the  judicial  construction  of  similar  statutes,  in  this  country  and 
in  England,  that  generally  auction  sales  not  completed  by  some 
written  memorial  are  within  the  operation  of  the  statute. 

But  it  has  been  repeatedly  decided  in  New  York  and  other 
American  states,  in  accordance  with  the  current  of  modem 
English  decisions  on  the  subject,  that  an  auctioneer  should 
be  regarded  ordinarily  as  an  agent  of  both  the  seller  and  pur- 
chaser of  either  real  or  personal  property  sold  by  him ;  and  if, 
as  seems  to  have  been  done  in  this  case,  on  making  the  sale  he 
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flign  for  them  a  memorandum  of  the  sale,  such  memorandum 
will  be  a  sufficient  written  memorial  of  the  contract  to  bind  the 
purchaser.  (Coles  v.  Treoothick,  9  Vesey,  234 ;  Buckmasterv. 
Harrop,  13  Vesey,  466 ;  McComb^  &c.  v.  Wright^  4  Johnson's 
Chj.  Rep.  659.) 

It  is  contended^  however^  for  the  appellant  that  this  is  not 
the  accepted  doctrine  concerning  auction  sales  of  land  in  this 
state,  and  we  are  referred  to  the  cases  of  Thomas's  ex'r  y. 
Trnstees  of  Harrodsburg,  3  Marshall,  298,  and  Martin  v. 
McFadin,  4  littell,  240,  as  sustaining  a  different  construction 
of  the  law.  But  a  careful  examination  of  those  cases  has 
satisfied  us  that  they  do  not  conflict  with  the  other  authorities 
to  which  we  have  referred,  neither  case  involving  the  effect 
of  any  act  done  by  the  auctioneer  as  the  immediate  agent  of 
the  purchaser  as  well  as  the  seller  of  the  property ;  the  point 
determined  in  the  first  case  being  that  the  purchaser  of  lots 
which  the  trustees  of  Harrodsburg  caused  to  be  sold  by  an 
auctioneer  was  not  bound  by  an  entry  of  the  sale  in  the  books 
of  the  trustees  as  a  memorial  of  the  contract,  and  the  last- 
cited  case  containing  only  a  suggestion  of  the  court  that  an 
auctioneer's  memorandum  would  not  bind  the  purchaser  unless 
signed  by  him, "  or  some  person  possessing  competent  authority 
from  him.'* 

The  question  not  being  concluded  by  any  previous  adjudi- 
cation of  this  court,  we  are  constrained,  by  what  seems  to  be 
the  weight  of  authority  in  the  construction  of  similar  statutes 
to  our  own,  to  hold  that  the  memorandum  of  the  auctioneer 
m  this  case,  signed  with  the  name  of  the  appellant  as  purchaser 
by  his  authority  and  in  his  presence,  was  a  sufficient  memorial 
of  the  contract  to  exempt  it  from  the  operation  of  the  statute 
of  frauds. 

But  the  further  question  remains  to  be  decided,  whether 
the  title  exhibited  by  the  appellee  was  such  as  the  appellant 
should  have  been  required  to  accept. 
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In  1834  John  D.  Colmesnil^  who  owned  the  lot,  conveyed 
it  by  deed  of  mortgage  to  James  Hewett;  and,  without  satis- 
fying the  mortgage  debt^  Coknesnil  and  his  wife  executed 
an  absolute  conveyance  of  the  lot  to  James  Guthrie  in  1844. 
In  1852  Hewett  sued  Colmesnil  and  Guthrie  for  a  foreclosure 
of  his  mortgage,  and  recovered  a  judgment,  under  which  the 
lot  was  sold,  and  purchased  by  him  for  part  only  of  his  debt ; 
and  the  sale  was  confirmed  by  the  court  in  1857,  but  without 
any  order  directing  a  conveyance.  No  further  step  seems  to 
have  been  taken  in  the  cause  till  the  25th  of  September,  1868, 
when  Mrs.  Clarissa  Hewett  appeared  in  court  and  suggested 
the  death  of  James  Hewett,  and,  on  notices  in  writing  to 
Colmesnil  and  Guthrie,  moved  the  court  to  order  its  com- 
missioner to  convey  the  lot  to  her  as  the  devisee  of  James 
Hewett,  deceased,  and  filed  a  copy  of  James  Hewett's  will  as 
evidence  of  her  right  to  his  interests  in  the  property;  and 
on  this  motion  the  court  caused  a  deed  to  be  made  to  the 
appellee,  which,  with  the  record  of  said  suit,  was  exhibited  by 
her  as  evidence  of  her  derivation  of  the  title  from  Colmesnil 
and  Guthrie. 

It  is  manifest^  we  think,  that  the  proceeding  upon  notice 
did  not  have  the  effect  of  an  order  of  revivor  made  in  proper 
time,  according  to  the  provisions  of  Title  XI.  of  the  Civil  Code 
of  Practice,  nor  of  an  original  or  supplemental  action  for  the 
purpose  of  acquiring  the  title.  But  it  is  insisted  that  the 
order  confirming  the  sale  was  equivalent  to  a  direction  to 
the  commissioner  of  the  court  to  execute  a  deed  to  James 
Hewett,  and  that  the  conveyance  to  the  appellee,  as  his  devisee, 
was  effectual  to  pass  the  title,  according  to  the  act  of  May  31, 
1865  (Myers's  Supplement,  113),  without  a  revivor  of  the 
action.  The  first  section  of  that  act  provides :  ''  That  where, 
by  the  judgment  of  any  of  the  courts  of  this  commonwealth 
having  jurisdiction  thereof,  a  conveyance  of  real  estate  is 
ordered  to  be  made  by  a  commissioner  or  commissioners,  ^nd 
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before  the  oonveyanoe  is  perfected  any  of  the  parties  die,  it 
shall  not  be  necessary  to  revive  the  action ;  but  the  conveyance, 
in  porsnance  of  the  judgment,  shall  be  effectual  to  pass  the 
tide,  notwithstanding  the  death  of  any  of  the  parties/' 

If  the  order  of  confirmation  was,  as  contended,  substantially 
a  judgment  for  a  conveyance  to  James  Hewett,  certainly  the 
deed  to  the  appellee  was  not  made  ^^  in  pursuance  of  the  judg- 
wxd^*  as  required  by  the  statute.  But  the  order  did  not 
import  a  judgment  directing  a  conveyance ;  and  as  there  was 
no  each  judgment,  and  the  court  was  not  authorized  on  the 
mere  notice  of  the  appellant  to  Colmesnil  and  Guthrie  to 
order  the  conveyance  to  be  made  to  her,  the  deed  of  the 
conmussioner  did  not,  in  our  opinion,  operate  to  divest  Col- 
mesnil and  Gruthrie  of  the  title.  For  this  defect  of  title  the 
judgment  must  therefore  be  reversed ;  but  the  plaintiff  will 
be  allowed,  on  the  return  of  the  cause,  to  amend  her  petition, 
and  bring  the  necessary  parties  before  the  court,  to  enable  it 
to  adjudge  a  conveyance  of  the  title,  if  it  shall  appear  proper 

to  do  80. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
fer  fiiHiher  proceedings  not  inconsistent  with  this  opinion. 
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Oasb  4— petition  ORDINARY— June  2. 

Haggard  v.  Conkwright. 

▲  ppsal  7b0m  clark  oibouit  court. 

1.  Qbder  fob  monbt  in  enemy's  countrt  is  held  to  be  valid  when  it 
did  not  authobizb  the  thansfer  of  the  monet  from  one  to  thr 
OTHER  BELLIGERENT. — ^An  ordoT  foF  money  drawn  upon  a  resident 
of  the  state  of  Texas,  payable  to  another  resident  of  that  state,  drawn 
in  the  state  of  Kentucky  on  the  28d  day  of  September,  1861,  by  a 
resident  thereof,  and  delivered  to  another  resident  thereof,  who  sent 
the  order  through  the  lines  during  the  war,  toai  not  ilUgtU,  nor  in 
violation  of  the  interdicted  commercial  intercourse  between  said 
states  by  the  act  of  Congress  of  July  18,  1861,  and  the  proclamation 
of  the  President  of  the  United  States  of  August  16,. 1861.  (Ward  v. 
Smith,  7  Wallace,  447 ;  United  States  v.  Barker,  1  Paine's  United 
States  Circuit  Court  Reports,  156.) 

8.  Though  said  order  operated  to  transfer  the  money  from  the  hands  of 
one  resident  of  the  enemy's  country  to  those  of  another,  it  subjected 
nothing  to  the  forfeiture  denounced  by  the  said  act  of  Congress  and 
proclamation  of  the  President,  as  coming  from  or  proceeding  to  the 
opposing  hostile  section  or  state.  It  did  not  operate  to  transfer  the 
money  from  one  belligerent  to  the  other. 

f).  Said  order,  drawn  as  aforesaid,  and  delivered  by  one  resident  of 
Kentucky  to  another  resident  thereof,  was  a  valid  and  sufficient 
oonnderation  for  the  covenant  of  the  latter  to  the  former  to  pay 
him  the  amount  of  money  which  might  be  collected  on  said  ordei 
when  the  same  was  ascertained,  with  interest  thereon  from  the  col 
lection  thereof. 

Charles  Egikton,     ^ 

Huston  &  Mulligan,  > For  Appellant, 

W,  C.  GOODLOE,  J 
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JUDGE  HARDIN  DBLryxRXD  ths  opihion  ov  thx  ooubt. 

The  appellant^  James  H.  Haggard^  being  one  of  the  dis- 
tributees of  the  estate  of  his  fiither^  John  Haggai-d^  deceased^ 
late  of  the  state  of  Texas,  and  also  the  assignee  of  the  interest 
of  his  brother,  John  T.  Haggard,  in  said  estate,  and  being  a 
resident  of  Clark  County,  Ky.,  on  the  23d  day  of  September, 
1861,  in  the  state  of  Kentucky,  drew  and  delivered  to  the 
appellee,  J.  N.  Conkwright,  also  a  resident  of  Kentucky,  an 
order  addressed  to  S.  A.  Elkin,  administrator  of  said  John 
Haggard,  deceased,  requesting  him  to  pay  the  amount  in  his 
hands  to  which  the  appellant  was  entitled  as  aforesaid  to  A*  L 
Taul,  who  as  well  as  Elkin  resided  in  Texas ;  the  order  con- 
taining the  following  statements :  ^'  In  consideration,  John  N. 
Conkwright  has  given  his  obligation  for  the  amount  that  you 
may  choose  to  hand  over  to  said  A.  I.  Taul.  Not  knowing 
the  amount,  I  have  left  that  blank  for  you  to  fill  up,  which 
I  do  authorize  you  to  do;  and  this  shall  be  a  good  receipt 
against  the  amount.'' 

And  at  the  same  time,  and  as  part  of  the  same  transaction, 
the  appellee  executed  and  delivered  to  the  appellant  his  obli- 
gation, which  is  as  follows : 

^'  Inasmuch  as  James  H.  Haggard  has  sent  an  order  to  S.  A. 
Elkin,  administrator  of  John  Haggard,  deceased,  now  living  tu 
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the  state  of  Texas,  for  blank  amount  for  A.  I.  TauPs  benefit,  I  do 
obligate  myself  to  pay  said  James  H.  Haggard  any  amount  that 
said  Elkin  may  hand  over  to  said  Taul,  when  ascertained — ^the 
above  amount  not  known,  said  Haggard  is  to  have  ten  per  cent, 
interest  per  annum  from  the  time  the  money  is  paid  over  in 
TauPs  hands  till  paid  him.  J.  N.  Conkwbight/^ 

To  an  action  prosecuted  by  the  appellant,  on  the  covenant 
above  set  out,  to  recover  the  amount  of  several  payments  made 
by  Elkin  to  Taul  upon  said  order  of  the  plaintiff,  which  upon 
demand  the  appellee  refused  to  pay,  he  pleaded  in  connection 
with  the  facts  already  stated,  in  substance,  that  the  contract  of 
which  the  order  in  favor  of  Taul  was  a  part,  and  which  formed 
the  consideration  of  the  contemporaneous  agreement  of  the 
defendant,  was  illegal ;  because  it  was  made  in  violation  of 
the  proclamation  of  the  President  of  the  United  States,  issued 
August  16, 1861,  forbidding  all  commercial  intercourse  between 
the  citizens  of  Texas  and  other  states  then  in  rebellion  against 
the  laws  and  authority  of  the  United  States  and  the  citizens 
of  Kentucky  and  other  states  of  the  Union  which  adhered  to 
and  were  loyal  to  the  Government  of  the  United  States ;  said 
proclamation  having  been  issued  in  obedience  to  an  act  of 
Congress  approved  July  13,  1861.  And  he  further  alleged 
that  the  money  collected  by  Taul  of  Elkin  was  received  by 
him  in  the  state  of  Texas,  as  agent  of  the  plaintiff,  during  the 
time  the  people  of  Texas  were  in  rebellion  as  aforesaid,  and 
while  the  plaintiff  and  defendant  each  resided  in  Kentucky, 
which  at  the  time  adhered  to  the  United  States  and  was  within 
the  military  lines  of  the  Federal  Government. 

The  matters  of  defense  thus  presented  being  adjudged  to 
be  sufficient  on  demurrer,  and  the  plaintiff  agreeing  that  the 
averments  of  the  answer  were  true,  a  verdict  and  judgment 
were  rendered  for  the  defendant  in  accordance  with  the 
previous  ruling  and  a  peremptory  instruction  of  the  court; 
snd  the  plaintiff  has  appealed  from  the  judgment. 
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This  court  has  repeatedly  recognized  the  proclamation  of 
the  16th  of  August,  1861,  as  public  notice  of  the  previous 
congressional  recognition  of  a  state  of  war  between  the  seceding 
and  adhering  states  of  the  Union,  which,  according  to  tuc  laws 
of  war  as  well  as  the  act  of  Congress,  suspended  all  peaceful 
relations,  and  interdicted  commercial  intercourse  between  the 
people  of  one  belligerent  and  those  of  the  other ;  and,  as  a 
logical  and  legal  sequence  of  that  state  of  non-intercourse,  all 
commercial  contracts  made  in  or  founded  on  a  violation  of  it 
were  illegal  and  void. 

But,  conceding  that  this  is  so,  the  question  arises.  What 
principle  of  law  or  public  policy  has  been  violated  by  the 
contract  in  this  case  ?  The  agreement  sought  to  be  enforced 
was  not  between  enemies,  but  citizens  of  Kentucky,  owing 
allegiance  to  the  same  government;  and  though  it  operated 
to  transfer  the  money  which  was  the  subject  of  the  contract 
from  the  hands  of  one  citizen  of  the  enemy^s  country  to  those 
of  another,  it  subjected  nothing  to  the  forfeiture  denounced  by 
the  act  of  Congress  as  coming  from  or  proceeding  to  the 
opposing  hostile  section  or  state.  It  is  insisted,  however, 
for  the  appellee  that  the  transaction  involved  commercial 
intercourse  between  the  contracting  parties  in  Kentucky  and 
Taul  and  Elkin  in  Texas,  the  order  of  the  appellant  being 
drawn  upon  one  of  them  in  &vor  of  the  other.  This  may  be 
true,  constructively  and  incidentally,  and  yet  not  have  affected 
the  validity  of  the  transaction,  at  most,  frirther  than  to  suspend 
the  authority  of  Taul  to  act  as  agent  during  the  proclaimed 
non-intercourse.  But  according  to  the  recent  case  of  Wood  v. 
Smith,  7  Wallace,  447,  it  was  not  illegal  for  Taul  to  receive  the 
money  in  Texas  provided  he  did  not  violate  the  law  by  remitting 
it  to  the  party  entitled  to  receive  it  in  Kentucky.  The  Supreme 
Court  in  that  case,  in  referring  to  the  rule  that  interest  is  not 
recoverable  on  debts  between  alien  enemies  during  war  of  their 
respective  countries,  said :  ^'  That  rule  can  only  apply  when  the 
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money  is  to  be  paid  to  the  belligerent  directly.  When  an 
agent  appointed  to  receive  the  money  resides  within  the  same 
jorisdiction  with  the  debtor^  the  latter  can  not  justify  his 
refusal  to  pay  the  demand^  and  of  course  the  interest  which 
it  bears.  It  does  not  follow  that  the  agent  if  he  receive  the 
money  will  violate  the  law  by  remitting  it  to  his  alien 
principal." 

An  authority  more  directly  applicable  to  this  case^  if  not 
conclasive  of  the  question  involved,  is  the  opinion  of  the 
United  States  Circuit  Court,  delivered  by  Justice  Livingston 
of  the  Supreme  Court  in  1820,  in  the  case  of  the  United 
States  y.  Barker,  1  Paine's  Circuit  Court  Reports,  156;  the 
question  decided  being  whether  a  bill  of  exchange  drawn  by 
a  citizen  of  the  United  States  on  a  British  subject  at  Liver- 
pool, on  the  2d  day  of  July,  1814,  was  unlawful,  this  country 
and  Great  Britain  being  then  at  war.  The  conclusion  of  the 
court,  after  reviewing  the  authorities  cited,  was  as  follows  : 

''The  opinion  of  the  court  then  is  that  the  plaintiff  by 
drawing  the  bill  in  question  violated  neither  the  laws  of 
nations  nor  any  municipal  regulation  of  his  own  country: 
that  he  ^d  an  act  perfectly  innocent,  if  not  meritorious,  and 
which  has  too  long  received  the  sanction  of  public  opinion  and 
general  usage  to  render  it  necessary  or  proper  to  be  checked 
by  the  interposition  of  a  court  of  justice,  which  could  not  be 
done  without  sacrificing  the  interest  of  our  innocent  and  unsus- 
pecting merchants  to  gratify  the  cupidity  of  those  who  may 
sinoe  have  been  advised  that  the  transaction  was  unlawful,  and 
may  be  desirous  of  taking  advantage  of  it.'' 

Although  the  answer  of  the  defendant  in  this  case,  which 
was  agreed  to  as  true  by  the  plaintiff,  represents  that  Taul  in 
leceiving  the  money  acted  as  the  agent  of  the  plaintiff,  the 
contract  between  the  parties  neither  stipulates  nor  seems  to 
contemplate  that  Taul  should  pay  over  the  money  when  col- 
lected to  the  plaintiff,  but  expressly  provides  for  the  payment 
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by  the  defendant  of  saoh  an  amonnt  as  Taol  should  receive, 
with  ten  per  cent,  interest  thereon  from  the  time  of  Taol's 
receipt  of  the  money  in  Texas. 

Whatever  may  have  been  the  relative  rights  of  the  appellee 
and  Taoly  who  it  appears  was  his  fether-in-law,  and  whether 
the  object  of  the  appellee  in  procuring  the  payment  of  the 
money  to  Taul  was  to  satisfy  an  indebtedness  to  him,  or  that 
Taul  should  remit  it  to  him  or  hold  it  for  his  use,  the  contract 
had  the  effect  to  divest  the  appellant  of  his  right  to  the  funds 
in  the  hands  of  Elkin,  which  he  had  a  right  to  dispose  o^ 
although  he  might  not  withdraw  them  during  the  war ;  and 
this,  in  our  opinion,  was  a  valid  and  sufficient  consideration 
fi>r  the  covenant  of  the  appellee. 

It  results  that  the  court  erred  in  overruling  the  demurrer 
of  the  plaintiff  to  the  answer  of  the  defendant,  and  in  in- 
structing the  jury,  upon  the  agreement  of  hcsto^  to  find  &r 
the  defendant. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial,  in  conformity  to  the  principles  of  this  opinion. 
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gasb  5— pjcrrnoN  equity— juhb  2. 
Kentucky  Fanners  Mut  Ins.  Co.  v.  Mathers,  &c. 

▲FPBAL  7B0M  L0UX8YILLS  CBAVCXBT  OOXTBT. 
1.  LlENB  ON  XH8URKD  FBOPKBTT  BETAIKSD  IN  UNBBOOBDKD  FOUGIBS  HOT 

GOOD  AOAIN8T  BONA  FiDB  paitCHA8SB& — "All  buildings  insured  by 
and  with  said  company,  together  with  the  right,  title,  and  interest 
of  the  assored  to  the  lands  on  which  they  stand,  shall  be  pledged  to 
the  company,  and  the  company  shall  have  a  lien  thereon  against  the 
•srared  daring  the  continuance  of  his  or  her  policies.*' 

Tlie  lien  attempted  to  be  created  by  the  foregoing  proyision  in  the 
policy  did  not  extend  to  lanafide  purchasers  of  insured  property. 

1  llbi?rith«tanding  the  foregoing  provision  in  the  policy,  a  sale  and 
conveyance  of  property  insured  to  a  Inma  fide  purchaser  without 
notice  destroys  the  lien  of  the  insurance  company  for  the  payment 
of  the  premium-note  of  the  vendor  or  previous  owner.  (McCulloch 
V.  Indiana  Mutual  Fire  Ins.  Co.,  8  Blackford,  50;  2  Carter,  645.) 

ti  The  provision  of  the  charter  declaring  the  policies  of  the  company 
^M  upon  alienation  of  the  property  insured,  except  in  particular 
oontingencieB,  means  only  that  they  may  thereby  become  void  where 
the  right  of  exoneration  is  not  waived  by  the  insurer,  and  not,  at  all 
events,  to  become  absolute  nullities  as  to  both  parties.  (Baer  v.  The 
FhflBnix  Ins.  Co.,  4  Bush,  242.) 

L.  &  Habdiit, For  Appellanty 
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Samueij  BuasELL, For  Appellee, 

OITBD 
4  Bash,  843,  Baer  t.  The  Phosniz  Insmunoe  Co. 

JUDGE  HARDIN  deliysrxd  the  ofibiov  ot  thx  coubt. 

The  Kentucky  Fanners  Mutual  Insurance  Company,  a 
corporation  of  which  the  late  John  H.  Harney  was  a  member 
at  the  time  of  his  death,  brouirht  this  suit  in  equity  for  the 
purpose  of  enforcing  an  allegi  lien  on  a  tract  of  Ld  and 
building  thereon^  which  were  devised  by  said  Harney  to  his 
widow,  and  sold  and  conveyed  by  her  to  John  G.  Mathers; 
the  building  and  property  of  Harney  having  been  insured  by 
the  plaintiff,  for  which  he  was  indebted  at  his  death  in  several 
sums  assessed  against  him  by  the  corporation,  according  to  ita 
charter  and  the  terms  of  Harney's  contract  of  insurance. 

A  demurrer  of  Mathers  to  the  petition  was  sustained  and 
the  action  dismissed ;  and  this  appeal  is  prosecuted  to  reverse 
that  judgment. 

By  the  charter  of  the  corporation  the  policy  of  Harney 
was  rendered  void,  or  at  least  voidable,  at  the  option  of  the 
company,  by  the  alienation  of  the  property  to  Mathers.  (Acts 
of  1857-8 ;  Baer  v.  The  Phoenix  Insurance  Co.,  4  Bush,  242.) 
And  the  charter,  besides  imposing  on  each  member  of  the 
corporation  an  obligation  to  pay  his  portion  of  its  losses  and 
expenses,  provides  as  follows :  "  All  buildings  insured  by  and 
with  said  company,  together  with  the  right,  title,  and  intere<«t 
of  the  assured  to  the  lands  on  which  they  stand,  shall  he 
pledged  to  the  company,  and  the  company  shall  have  a  lien 
thereon  against  the  assured  during  the  continuance  of  his  r  ^ 
her  policies.*' 

If  it  be  conceded,  as  we  think  it  ought,  that  the  provi- 
sion of  the  charter  declaring  the  policies  of  the  company  void 
upon  the  alienation  of  the  property  insured,  except  in  particular 
oontingencies,  means  only  that  they  may  thereby  become  void 
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where  the  right  of  exoneration  is  not  waived  by  the  insurer, 
and  not  at  all  events  to  become  absolute  nullities  as  to  both 
parties;  and  if  it  be  further  conceded  that  the  position  of 
Mathers  was  that  of  a  mere  volunteer,  or  even  an  ordinary 
porehaser,  with  notice  of  the  lien  of  the  company,  he  should 
he  treated  as  having  accepted  the  title  of  Harney  cvm  onere, 
and  nnder  an  implied  trust  for  the  satis&ction  of  the  debt. 
Yet  the  important  question  remains  to  be  determined  whether 
«  sale  and  conveyance  of  property  insured  to  a  bona  fde 
purchaser  without  notice  does  not  destroy  the  lien  of  the 
bsorance  company  for  the  payment  of  the  premium-note  of 
the  vendor  or  previous  owner.  It  is  worthy  of  considera- 
tion that^  while  the  lien  given  by  the  charter  relates  by  its 
terms  only  to  the  person  insured,  there  is  nothing  in  the 
charter  from  which  we  can  infer  that  it  was  designed  that 
the  lien  should  operate  against  a  subsequent  purchaser,  unless 
he  should  choose  to  continue  the  policy  by  taking  an  assign- 
ment of  it  in  the  manner  prescribed.  And  the  omission  of  the 
legislatore  to  make  any  provision  for  giving  notice  to  the 
public,  by  registration  or  otherwise,  of  the  existence  of  the 
lie^^  attaching  to  property,  under  said  act  of  incorporation, 
upon  the  execution  of  private  contracts  of  insurance,  is  an 
argument  that  it  did  not  design  to  extend  the  lien  to  bona  fidf 
purchasers  of  insured  property. 

In  the  case  of  McCulloch  and  others  against  the  Indiana 
Mutual  Hre  Insurance  Company,  8  Blackford,  60,  bearing  a 
strong  analogy  to  this  so  &r  as  essential  to  this  inquiry,  the 
Supreme  Court  of  Indiana  held  that  the  lien  of  the  insurance 
company  was  lost  by  an  alienation  of  the  property  insured ; 
and  the  court,  commenting  6n  the  private  character  of  the 
books  and  papers  of.  the  corporation,  said :  "  We  can  not 
believe  it  was  the  design  of  the  legislature  to  subject  pur- 
chasers to  the  operation  of  a  lien  the  existence  of  which  thev 
had  no  sure  means  of  ascertaining." 
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The  principled  of  that  decision  were  afterward  afi&rmed 
by  the  same  court  in  the  case  of  The  Indiana  Mutual  Eire 
Insurance  Co.  v.  Cognillard  and  others,  2  Carter,  645 ;  and,  so 
fiff  at  least  as  they  affect  the  essential  question  in  this  case,  they 
seem  to  be  in  harmony  with  the  general  principles  of  equity 
governing  and  limiting  the  enforcement  of  statutory  liens. 

We  are  of  the  opinion  therefore  that  the  demurrer  of 
Mathers  was  properly  sustained. 

Wherefore  the  judgment  is  affirmed. 


Oasb  C— petition  ordinary— Juot  2. 

Moore,  &c.  v.  Boner,  &c. 

APPXAL   PKOH   GABBARD   0IBCT7IT   COUBT. 
1.   COSTB  OF  AH  ACnON  TO  QUIET  THB  TTTLB  TO  LAKD  8HOX7LD  BB  AnjUDOn 

AOAiHST  THB  mranocBsaruL  pabtt. — In  an  action  to  quiet  the  title  to 
land,  the  defendants  failed  to  disclaim  title  or  release  any  claim  they 
might  have,  but  resisted  the  relief  sought  On  judgment  being  ren- 
dered against  them  the  defendants  are  liable  for  costs,  and  the  costs 
of  the  action  should  be  adjudged  against  them. 

8.  When  thb  bight  of  afpbal  defends  on  the  amount  of  a  recovey^  in 
money  or  personal  property,  eoit»  can  not  bs  induded  in  estimating  the 
▼alue  necessary  to  give  jurisdiction  to  the  Court  of  Appeals.    But 

8.  When  thb  titlb  to  land  is  put  in  issub  eftheb  pabtt  hat  appbaii^ — 
In  such  cases  the  Code  contains  no  exception  to  the  right  of  either 
party,  who  may  be  wholly  or  partially  unsuccessful,  to  ^>peal  from 
tlie  final  Judgment  to  the  Court  of  Appeals.  In  this  case  the  judg- 
ment alone  as  to  costs  is  appealed  from  and  reversed.  (Caskey  ▼. 
Lewis,  16  B.  Hon.  27.) 

M.  H.  Owsley,  l  t^     *      «    ^ 

GE0.R.M0KEE,} :    •     For  Appelknta, 

CITED 
Kevised  Statutes,  chap.  67,  2  Stanton,  103, 108. 
QtU  Code,  sees.  16, 16.  16  B.  Hon.  80,  Caskey  ▼.  Lewii. 

Act  of  January,  1797, 1  M.  &  B.  294,  section  29. 
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ilEaW.  DuNULP,    .•••••••    For  Appellees, 

CITED 
1  K.  ft  B.  Statates,  secdon  29,  page  294. 
Rerisod  Statutes,  1  Stanton,  section  18,  page  288. 

JUDOB  HABDIN  diutkrkd  ths  opzviok  of  thx  ooubt. 

George  F.  Burdett  and  his  wife  Sally  Ann  Burdett  having 
conveyed  to  Thomas  S.  Moore  a  tract  of  about  ninety-eight 
acres  of  land,  to  which  said  Sally  Ann  claimed  title  by  descent 
from  her  fiither  William  Boner,  deceased,  and  Moore  having 
sold  and  conveyed  the  land  to  Thornton  K.  Thompson,  said 
Moore  and  Thompson  brought  this  suit  in  equity  against  Alfred 
Boner  and  others  bearing  such  relation  to  Mrs.  Burdett  that, 
m  the  event  of  her  death  without  issue,  they  as  her  kindred 
would  inherit  her  estate  if  she  died  intestate;  the  petition 
allying,  in  substance  and  effect,  that  by  virtue  of  said  con- 
veyance the  plaintiff  Thompson  had  the  legal  title,  and  that 
he  also  had  the  possession  of  the  land ;  and  that  said  defendants 
were  representing  that  the  title  of  Thompson  was  defective  in 
consequence  of  the  mental  incapacity  of  Mrs.  Burdett  to  make 
tlie  deed  to  Moore ;  and  '^  that  at  the  proper  time  they  would 
have  the  same  set  aside  and  oust  the  said  Thompson,  or  any 
one  to  whom  he  might  sell  the  same,  firom  the  possession 
thereof; '^  and  that  he  was  thus  disturbed  and  prevented  from 
making  a  fiur  sale  of  the  land.  They  sought  to  have  the  title 
of  Thompson  established  and  quieted  for  the  release  of  any 
claim  the  defendant  might  have,  and  for  general  relief. 

The  defendants  did  not  disclaim  or  offer  to  release  their 
supposed  prospective  claim;  but  they  defended  the  action 
resistbg  the  relief  sought  by  the  plaintiff  on  the  alleged 
grounds,  that  Mrs.  Burdett  was  a  lunatic,  and  the  deed  to 
Moore  was  void  for  want  of  capacity  in  her  to  convey  her 
title ;  and  as  she  was  childless,  and  would  probably  continue 
to  be  so,  as  well  as  a  lunatic,  till  her  death,  the  land  might 
itltimately  descend  to  them. 
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The  court  rendered  a  judgment  sustaining  said  convejanoeSy 
and  in  bar  of  anj  claim  of  the  defendants,  but  would  not  adjudge 
that  the  plaintiff  recover  their  costs ;  and  they  have  appealed 
to  this  court,  and  now  seek  a  reversal  of  the  judgment  as  to 
costs,  and  that  the  cause  be  remanded  with  directions  to  adjudge 
to  them  their  costs. 

Although  the  plaintiff  did  not  allege  the  assertion  by  the 
defendants  of  an  immediate  right  to  recover  the  land,  the  aver- 
ments of  the  petition  sufficiently  import  that  they  were  '^  setting 
up  "  a  claim  in  conflict  with  the  title  of  Thompson,  which,  if 
true,  authorized  the  institution  of  the  suit  under  the  "  act  to 
quiet  the  title  to  lands''  of  March  9, 1854  (2  B.  S.  102) ;  and  as 
the  defendants  fiiiled  to  disclaim  title  or  release  any  claim  they 
might  have,  but  resisted  the  relief  sought  by  the  plaintiffs,  the 
latter  were  entitled  to  costs  in  the  event  of  their  success  in  the 
action  by  an  express  provision  of  said  act,  as  well  as  the  more 
general  law  regulating  the  action  of  courts  as  to  costs. 

But  by  a  plea  filed  by  the  appellees  the  jurisdiction  of  this 
court  to  revise  the  judgment  is  denied.  The  appellate  juris- 
diction of  this  court  in  civil  cases  is  defined  and  limited  by 
the  first  chapter  of  Title  I.  of  the  Civil  Code  of  Practice,  which 
provides  that  ^^  the  Court  of  Appeals  shall  have  appellate  juris- 
diction over  the  final  orders  and  judgments  of  all  other  courts 
of  this  commonwealth,''  subject  to  certain  exceptions  which 
are  contained  in  section  16  of  that  chapter,  none  of  which 
apply  to  judgments  in  suits  involving  the  title  to  land. 

Therefore,  although  where  the  right  of  appeal  depends  on 
the  amount  of  a  recovery  in  money  or  personal  property  costs 
can  not  be  included  in  estimating  the  value  necessary  to  give 
jurisdiction  to  the  Court  of  Appeals,  where,  as  in  this  case, 
the  title  to  land  is  put  in  issue,  the  Code  contains  no  exception 
to  the  right  of  either  party,  who  may  be  wholly  or  partially 
unsuccessful,  to  appeal  from  the  final  judgment.  (Caskey  v. 
Lewis,  15  B.  Mon.  27.) 
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Wherefore  the  judgment  as  to  the  co^ts  is  reversed,  and 
the  oanae  remanded,  -with  instmctions  to  render  a  judgment 
in  conformity  to  this  opinion. 


OAsm  7— PETITION  EQUITY— Juhb  3. 

Boss,  &c.  V.  Wilson,  Peter  &  Co. 

AFPXAL  FBOH  LOUIBYXLLX  CHAVOXRT  G0T7RT. 
1.  HUXBOBABK  OF  PBOFERTT  TO   BB   AOqUIBBD   IN   FUTUBB. — ^Tho  general 

rule  is  that  at  law  a  grant  or  mortgage  of  property  to  be  acquired 
in  fatore  is  void ;  and  if  it  can  be  upheld  in  equity,  it  is  only  valid 
as  a  contract  to  assign  when  the  property  shall  be  acquired,  and  not 
as  an  assignment  of  a  present  interest ;  and  if  enforceable  in  equity 
at  all,  it  can  only  be  enforced  as  a  right  under  the  contract,  and  not 
as  a  trust  attached  to  the  property. 

%,  Whatever  equitable  rights  the  mortgagee  acquired  as  against  the 
mortgagor  by  the  attempt  to  mortgage  the  goods,  drugs,  etc.,  after- 
ward to  be  acquired,  such  mortgagee  derived  no  available  right  to 
such  subsequently  acquired  property  as  against  the  creditors  of  the 
mortgagor.  (2  Hilliard  on  Mortgages,  chapter  48;  1  Parsons  on 
Oontracts,  570;  Story's  Equity,  section  1040;  Otis  v.  Sill,  8  Barbour, 
102;  Jones  v.  Richardson,  11  Met  Mass.  481.) 

a.  Although  the  attempt  to  make  the  mortgage  embrace  subsequently 
acquired  property,  though  ineffectual,  may  have  been  prejudicial 
to  creditors,  as  presenting  an  apparent  obstacle  to  the  enforcement 
of  their  legal  remedies,  no  sufficient  reason  is  percefved  in  this  cose 
for  permitting  that  fact  alone  to  invalidate  the  entire  mortgage. 

4  The  role  that  absolute  sales  of  personal  property  not  accompanied  by 
possession  are  fraudulent  per  ««,  does  not  embrace  mortgages  and 
deeds  of  trusts  merely  creating  an  incumbrance  on  property  to  secure 
the  payment  of  debts.  (Vernon,  &c.  v.  Martin  &  Smith,  &c.,  8  Dana, 
247;  Lyons  v.  Held,  17  K  Mon.  543.) 

8.  The  mortgagee  in  this  case  permitted  the  mortgagor  to  retain  the 
possession  of  the  mortgaged  goods,  etc.,  and  acquiesced  in  the  sales 
of  the  mortgaged  property  and  the  misappropriation  of  the  proceeds. 
This  was  a  badge  of  fraud ;  but  under  the  circumstances  of  this  case 
H  was  not  such  evidence  of  meditated  fraud  on  the  part  of  the 
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mortgagor  as  was  reqalsite  to  establish  the  allegation  of  a  sale  of  Ms 
property  with  "  the  fraudulent  intention  of  hindering  and  delaying 
his  creditors.** 

8.  The  cases  of  Forman,  Ac.  ▼.  Proctor,  Ac,  9  B.  Hon.  124,  and  PhUlipSy 
fta  y.  Winslow,  &c.,  18  B.  Hon.  481,  are  restricted  in  their  applica- 
cation  respectively  to  property  acquired  by  accession  as  the  incident 
or  produce  of  that  which  belonged  to  the  mortgagor  and  passed  by 
the  mortgage,  and  to  mor^^ages  made  in  the  exercise  of  powers 
specially  conferred  by  charter. 

7.  An  appeal-bond  was  executed  by  mistake  in  the  court  below  super- 
seding the  personal  judgment  against  the  defendant;  but  within 
three  days  afterward  the  chancellor  permitted  the  appellants  to 
substitute  another  bond  for  superseding  only  the  Judgment  sua- 
taining  the  attachment  and  subjecting  the  attached  property.  Held^ 
that  no  right  of  the  appellees  waa  prejudiced  by  the  execution  of 
the  first  bond.  The  personal  Judgment  is  affirmed  without  damages, 
and  the  residue  of  the  Judgment  is  rerersed. 


> *  For  Appellants^ 
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JUDQB  HARDIN  DiumtsD  thx  opnnoH  of  thx  coubt. 

On  the  first  day  of  June,  1867,  George  W.  Seibert  pur- 
chased of  WilUam  Boss  the  oontents  of  a  drug-store,  at  the 
intersection  of  Tenth  and  Green  Streets,  in  the  citjr  of  Louis- 
ville, at  the  price  of  three  thousand  dollars,  payable  in  install- 
ments of  one  hundred  dollars  eachi  at  consecutive  intervals 
of  one  month  from  and  after  the  expiration  of  sixty  days  from 
the  date  of  the  contract ;  and  as  security  for  the  debt  he  exe- 
cuted to  Boss  a  deed  of  mortgage  of  the  property  then  in  the 
store,  and  purporting  also  to  embrace  such  as  he  might  there- 
after purchase,  under  the  following  description:  '^All  the 
stock  of  drugs,  paints,  medicines,  notions,  and  &ncy  articles 
of  merchanjdise,  store  fixtures  and  store  ftimiture  that  are  now 
in  and  may  hereafter  he  par  chased  by  or  for  said  firet  party,  in 
the  fisual  course  of  Imsinesa,  and  placed  in  a  tioo-story  brick 
drug-'Btore  on  the  north-ea>d  comer  of  Oreen  and  Tenth  Streeti 
of  the  city  of  LouimnUe,** 

Afterward  Seibert,  having  become  the  owner  of  another 
drug-store  in  said  city,  and  becoming  further  indebted  to  Ross 
in  the  sum  of  $2,249,  executed  his  several  notes  therefor,  and 
a  mortgage  to  secure  them  similar  to  the  first  in  its  provisions 
as  to  the  contents  of  the  last-acquired  store  and  property  to 
be  thereafter  purchased  and  placed  therein. 

June  7, 1869,  Boss  sued  Seibert  for  a  foreclosure  of  sa^d 
mortgages,  and  in  March  following  he  recovered  a  judgment, 
under  which  all  the  property  in  the  two  stores  was  sold  and 
purchased  by  him. 

Seibert  having,  between  the  dates  of  the  first  and  second 
mortgages,  become  indebted  to  Wilson,  Peter  &  Co.  in  several 
sums,  amounting  to  about  $1,331.38,  they  instituted  this  suit 
in  equity  against  Seibert  and  Boss  on  the  22d  of  Janoary, 
1869,  alleging  that  the  mortgages  were  the  results  of  a  fraud- 
ulent combination  between  Seibert  and  Boss  to  enable  the 
former  to  avoid  paying  for  goods  he  might  thereafter  purchase 
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by  placing  them  in  the  Btoies^  and  thus  rendering  them  appar- 
ently subject  to  the  mortgage.  And  on  the  statements  of  the 
petition,  and  an  affidavit  setting  forth  both  that  Seibert  had 
fioldy  conveyed,  and  disposed  of  his  property  with  the  fraudu- 
lent intention  to  cheat,  hinder,  and  delay  his  creditors,  and 
that  he  was  then  about  to  so  sell  and  dispose  of  his  property, 
they  sued  out  an  order  of  attachment,  which  was  levied  on 
the  contents  of  both  drug-stores,  as  security  for  their  debts, 
on  the  23d  of  January,  1869. 

The  right  of  the  plaintiff  to  recover  a  personal  judgment 
against  Seibert  was  not  controverted;  but  so  much  of  the 
petition  as  attacked  the  mortgages,  or  sought  to  subject  the 
attached  property,  and  the  grounds  of  the  attachment,  were 
controverted  by  both  Seibert  and  Boss. 

The  chancellor  of  the  court  below,  in  an  elaborate  opinion 
accompanying  his  judgment,  held  not  only  that  the  mortgages 
were  inoperative  as  to  a  part  of  the  attached  property  which 
was  acquired  after  they  were  made,  but  that  the  entire  convey- 
ances were  fraudulent  and  invalid,  and  were  made  for  the  pur- 
pose of  hindering  the  creditors  of  Seibert  in  the  collection  of 
their  debts ;  and,  besides  rendering  a  personal  judgment  against 
Seibert,  the  court  sustained  the  attachments,  and  ordered  a  sale 
of  the  property  to  satisfy  the  plaintiffs'  debts ;  and  from  that 
judgment  Boss  and  Seibert  prosecute  this  appeal. 

The  first  question  presented — and  that  which  seems  to  have 
elicited  the  most  thorough  investigation  and  careful  consid- 
eration of  the  chancellor — ^is  whether  the  mortgages  to  Boss 
embraced  the  subsequently  acquire4  property  of  the  mortgagor 
of  the  character  mentioned  in  the  mortgages ;  and  whether 
the  mortgages  were  a  lien  on  such  property,  when  acquired, 
as  against  the  creditors  of  the  mortgagor.  This  question,  bs: 
affecting  the  validity  of  an  ordinary  mortgage,  has  not,  we 
believe,  been  directly  presented  heretofore  for  the  decision  of 
tfaisoonrt;  the  cases  which  have  been  supposed  to  involve  it 
Vol.  VII.- 
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(Forman,  &o.  v.  Proctor,  Sus,,  9  B.  Mon.  124;  and  Phillips, 
&o.  V.  Winslow,  &o.,  18  B.  Mon.  431)  being  restricted  in  their 
application  respectively  to  property  acquired  by  accession,  as 
the  incident  or  produce  of  that  which  belonged  to  the  mort- 
gagor and  passed  by  the  mortgage,  and  to  mortgages  made  in 
the  exercise  of  powers  specially  conferred  by  charter. 

Tested  by  what  seems  to  be  the  decided  weight  of  authority, 
in  this  country  and  in  England,  the  question  may  be  easily 
determined  when  not  complicated  by  either  of  the  exceptional 
classes  of  cases  we  have  mentioned,  nor  confounded  with  the 
doctrine  of  the  confusion  of  property.     The  general  rule  is 
that  at  law  a  grant  or  mortgage  of  property  to  be  acquired 
infuturo  is  void;  and  if  it  can  be  upheld  in  equity,  we  appre* 
hend  it  is  only  valid  as  a  contract  to  assign  when  the  property 
shall  be  acquired,  and  not  as  an  assignment  of  a  present 
interest;  and  if  enforceable  in  equity  at  all,  it  can  only  be 
enforced  as  a  right  under  the  contract,  and  not  as  a  trust 
attached  to  the  property.   And  whatever  equitable  rights  Ross 
may  have  acquired  as  against  Seibert  by  the  attempt  to  mort- 
gage property  afterward  to  be  acquired,  it  is  obvious  that, 
restricted  as  are  the  rights  of  mortgagors  under  our  statutes 
of  conveyance  and  registration,  Boss  derived  by  the  mortgages 
no  available  right  to  the  subsequently  acquired  property  as 
against  the  creditors  of  Seibert.    These  views  are  sustained 
and  sufficiently  illustrated  by  the  following  authorities:  2  Bil- 
liard on  Mortgages,  chap.  43;  1  Parsons  on  Contracts,  p.  570; 
Story's  Equity  Jur.,  sec.  1040o;  Otis  v.  Sill,  8  Barbour,  102; 
James  v.  Richardson,  11  Met  (Mass.)  481. 

But  while  we  concur  in  the  views  of  the  chancellor  to  the 
extent  of  holding  the  mortgages  inoperative  and  void  as  to  the 
after-acquired  property,  we  do  not  admit  the  conclusions  either 
that  they  were  fraudulent  per  9e  and  void  in  tatOy  or  that  from 
any  proof  in  the  cause  the  attachment  should  have  been  sustained . 
There  is  no  sufficient  evidence  that  the  claims  of  Ross  were  unjust. 
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or  that  he  accepted  the  mortgages  for  any  other  purpose  than  to 
secore  his  debts.    If  they  were  fraudulent  in  any  senses  they 
were  not  actually  but  constructively  and  legally  so  only ;  and 
the  doctrine  is  well  settled  that  in  a  court  of  equity  a  deed  not 
fraudulent  in  &/(st,  but  obtained  as  a  security  under  inequitable 
circumstances,  or  which  is  constructively  fraudulent,  may  never- 
theless be  upheld  to  some  extent,  although  vacated  so  fiur  as 
illegal  or  without  consideration.    (Short  v.  Tinsley,  &c,,  1  Met. 
Ky.  397 ;  Boyd,  Ac.  v.  Dunlap,  Ac,  1  Johns.  Chy.  Bep.  478.) 
Although  the  attempt  to  make  the  mortgages  embrace  subse* 
quently  acquired  property,  though  ineffectual,  may  have  been 
prejudicial  to  the  rights  of  creditors  as  presenting  an  apparent 
obstacle  to  the  enforcement  of  their  legal  remedies,  no  sufficient 
reason  is  perceived  for  permitting  that  &ct  alone  to  invalidate 
the  entire  mortgages.    Nor  is  there  in  this  transaction  alone 
such  evidence  of  positive  or  meditated  fraud  as  should,  in  our 
opinion,  have  sustained  either  of  the  grounds  of  the  attachment 
according  to  the  requirements  of  section  221  of  the  Civil  Code 
of  Practice. 

Bat  as  it  appears  that  after  the  mortgages  were  made  Seibert 
was  permitted  by  Boss  to  retain  the  possession,  and  sell  and 
replenish  the  stock  in  his  hands,  in  the  ordinary  course  of 
business,  without  accounting  to  the  mortgagee,  it  is  insisted  for 
the  appellees  that  his  claim  under  the  mortgage  was  fraudulent 
and  void,  as  operating  to  hinder  and  delay  the  creditors  of  the 
mortgagor;  and  we  are  referred  to  several  decisions  in  other 
states  as  sustaining  this  position,  and  especially  to  the  able 
opinion  of  Judge  Denio,  of  the  New  York  Court  of  Appeals, 
in  Edgill  v.  Hart,  6  Selden,  213;  and  that  of  Justice  Skinner, 
in  Davis  v.  Ransom,  18  111.  396;  and  that  of  Cliief  Justice 
Parker,  m  Eanlett  v.  Blodgett,  17  New  Hamp.  298.  If  these 
caaes  were  not  in  some  respects  in  conflict  with  the  current  of 
judication  respecting  chattel  mortgages  in  this  state,  neither 
of  them  b  exactly  analogous  with  this  case ;  the  first  case 
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involving  the  validity  of  a  oontract  purporting  to  empower  t 
mortgagee  to  buy  and  sell  goods,  under  cover  of  the  mortgage^ 
to  the  exclusion  of  his  creditors;  and  the  second,  a  question 
arising  under  a  statute  of  Illinois  restricting  the  right  of  t 
mortgagor  of  chattels  to  retain  the  possession  of  them  undei 
particular  circumstances;  and  the  last  case  involving  ques- 
tions concerning  the  conversion  and  substitution  of  mortgaged 
property  by  the  mortgagor. 

In  this  state  it  is  well  settled,  by  repeated  decisions  of  this 
court,  that  the  rule  that  absolute  sales  of  personal  property 
not  accompanied  by  possession  are  fraudulent  per  se  does 
not  embrace  mortgages  and  deeds  of  trust  merely  creating 
an  incumbrance  on  property  to  secure  the  payment  of  debts. 
(Vernon  v.  Morton  &  Smith,  Ac.,  8  Dana,  247;  'Lyons  v. 
Field,  17  B.  Mon.  543.)  And  although  Ross's  acquiescence  in 
the  sales  of  the  mortgaged  property  and  the  misappropriation 
of  its  proceeds  was  a  badge  of  fraud  which,  under  circumstances 
not  fully  appearing  in  this  record,  might  have  operated  to 
postpone  his  claim  to  that  of  the  plaintiffs  in  the  disposition  of 
the  proceeds  of  the  property  acquired  after  the  mortgages  were 
made,  we  do  not  perceive  in  it  any  such  evidence  of  meditated 
fraud  on  the  part  of  Seibert  as  was  requisite  to  establish  the 
allegation  of  a  sale  of  his  property  with  the  fraudulent  inten- 
tion of  hindering  and  delaying  his  creditors. 

In  any  aspect  of  the  case,  it  seems  to  us  that  the  attachment 
was  erroneously  sustained,  and  the  judgment  to  that  extent 
will  therefore  be  reversed.  But  the  court  deems  it  proper  on 
the  return  of  the  cause  to  permit  further  litigation  as  to  the 
respective  and  relative  rights  of  the  appellees  and  Ross  to  sub- 
ject or  appropriate  to  their  debts  the  proceeds  of  the  property,  to 
which  Ross  acquired  no  right  under  either  of  the  mortgages. 

As  the  personal  judgment  against  Seibert  must  be  affirmed, 
a  question  of  importance  as  involving  the  rights  of  the  appellees 
to  damages  arises,  as  the  effect  of  the  execution  by  mistake,  in 
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the  oourt  below,  of  an  appeal-bond  to  supersede  that  judg- 
ment, but  for  which  the  chancellor  within  three  days  afterward 
permitted  the  appellants  to  substitute  another  bond  for  super- 
seding only  the  judgment  sustaining  the  attachment  and  sub- 
jecting the  attached  property.  In  this  we  think  the  court  did 
not  transcend  its  authority,  and  moreover  it  does  not  appear 
that  any  right  of  the  appellees  was  prejudiced  by  the  execution 
of  the  first  bond. 

Wherefore  the  personal  judgment  against  Seibert  is  affirmed, 
but  without  damages;  and  the  residue  of  the  judgment  is  re- 
^ersed,  and  the  cause  remanded  for  further  proceedings  not 
^consistent  with  this  opinion. 


Oa8B  8— PETITION— Juhs  2. 

Swift  &  Co.  V.  City  of  Newport. 

▲FFXAL  7B0M  CAMPBELL  CIBCUIT  OOUBT. 
^  IAOIB   or   NkWFOBT   OOWWITUTIONALLY    extended    by   act    of    TfflB 

^**iaLATURE.— The  act  of  February  16,  1867,  entitled  "An  act  to 
^cnd  the  charter  of  the  city  of  Newport,**  which  was  passed  for 
^  aole  pnrpoee  of  extending  the  limits  of  said  city,  is  eongtUth 
^^^^*^;  it  wu  not  void  an  acamtU  of  ddtrntenets^  or  want  of  true 
*^9f*ifleanee  of  its  title. 
S-  The  subjection  of  land  included  in  the  town  extension  to  the  burden 
^  ^  mimicipal  tax  is  not  considered  an  unlawful  appropriation 
^  piinte  property  to  public  use,  unless  the  legitimate  object  of 
^proving  the  town  shall  have  been  palpably  perverted  to  the  unau- 
^^lizcd  purpose  only  of  lessening  the  burden  of  taxation  on  the 
™»^bitantB  who  shall  not  be  otherwise  benefited  by  the  extension. 

«•  O&e  legislature  can  not  control  the  conduct  or  limit  the  power  of  its 
nocesBor,  except  by  an  act  operating  as  a  binding  contract. 

^    ^o  memorial  or  petition  to  the  legislature  praying  for  the  diyiaion 
^  %  county,  the  establishment  of  a  new  county,  change  of  a  county 
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line,  the  change  of  the  phuse  for  holding  any  court,  or  relating  to 
any  other  local  matter,  shall  be  received  or  acted  upon,  unless  the 
purport  or  object  of  such  petition  or  memorial  shall  have  been  pub- 
lished in  writing  at  the  door  of  the  court-house,  or  other  place  of 
holding  courts  of  the  county  or  counties  to  be  affected  thereby,  at 
least  two  months  prior  to  the  meeting  of  the  legislatura"  (ReTised 
Statutes,  sec.  8,  chap.  62,  2  Stanton,  120.)    ffdd,  that 

The  foregoing  statute  is  merely  advisory  and  prudential,  and  being 
disr^;arded  in  this  case,  was  quoad  hoe  constructivel/  rep «dJeJ. 

8.  Property  not  liable  to  assessment  and  taxation  on  the  tint  of  January 
for  dty  purposes  may  still  be  taxed  for  that  year,  by  act  of  the  l^;i»- 
lature  extending  the  limits  of  the  city  thereafter  passed. 

The  charter  and  ordinance  for  assessment  of  the  fiscal  year  <x>n- 
templated  the  assessment  /or  the  year  of  property  owned  by  the 
person  assessed  at  the  time  of  the  aseeeement,  although  the  act  extend- 
ing the  limits  of  the  dty  and  the  ordinance  diiecting  the  aasesBmcnt 
were  both  passed  after  the  first  day  of  January  of  that  year. 

(k.  Raw  materials  ark  kot  liablb  to  assessmbnt  ik  Newport. — Aa 
to  unfabricated  stock  on  hand  in  an  iron  and  steel  manufacturing 
establishment  situated  in  said  dty,  it  was  not  euijeet  to  aeeeument. 

7.  Bven  the  manufactured  articles  at  said  establishment  were  not  taxable 
in  Newport,  because  they  were  destined  for  sale  at  the  house  of  the 
proprietors  in  Cincinnati. 

8L  a  few  casual  sales  at  the  manufactory  in  Newport  no  more  made 
the  proprietors  merchants  in  Newport  than  if  the  same  occasional 
sales  had  been  made  on  the  bank  of  the  Ohio  River  in  transita  to 
CindnnatL 
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JUDQS  ROBEBTSON  dxlivxbxd  thi  opimov  or  ths  coubt. 

For  the  sole  parpose  of  extending  the  limits  of  Newport 
the  Legislature  of  Kentucky  passed  an  act^  on  the  16th  of 
February,  1867,  entitled  ''An  act  to  amend  the  charter  of  the 
city  of  Newport."  The  extended  limits,  as  defined  by  the  act, 
include  about  twenty  acres  of  land  of  the  estate  of  Greneral 
James  Taylor,  deceased ;  about  five  acres  known  as  Walker's 
subdivision;  and  nearly  six  acres  owned  by  the  appellants, 
Alexander  Swift  &  Co.,  of  Cincinnati,  and  occupied  and  used 
bj  them  for  manufiMsturing  iron  and  steel,  which  they  gener-^ 
^y  sold  at  their  mercantile  establishment  kept  in  the  latter 
citjr  for  the  sale  of  such  fabrics. 

Under  a  city  ordinance  of  March,  1867,  for  assessing  the 
Kal  and  personal  estate  within  the  extended  limits;  and  an 
oidinance  of  May,  1867,  levying  a  tax  thereon  for  that  fiscal 
year,  commencing  1st  of  January,  1867 ;  the  appellants  were 
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taxed  $876  for  their  real  estate  and  $176  for  their  ''  stock  on 
hand/'  the  aggregate  of  which  ($1,060)  was  exacted  under 
protest 

This  action  for  restitution  was  dismissed  on  final  trial; 
and  the  appellants,  appealing  firom  that  judgment,  urge  the 
following  objections  to  the  legality  of  the  exaction : 

1.  There  was  no  constitutional  power  to  include  their  ground 
and  &otory  within  the  city  limits  without  their  consent  and 
without  notice. 

2.  The  title  does  not  sufBciently  designate  the  specific  object 
and  effect  of  the  enactment,  which  is  therefore  void. 

3.  The  property  assessed  and  taxed,  not  being  liable  on  the 
Ist  of  January,  1867,  was  exempt  for  that  fiscal  year. 

4.  Under  the  charter  and  ordinance,  the  personal  property, 
as  assessed  and  taxed,  was  not  liable  thereto  at  all. 

These  positions  will  be  considered  in  their  numercial  order. 

1.  The  organic  limitation  on  the  eminent  domain  in  Ken« 
tucky,  by  the  fundamental  guaranty  of  private  property  against 
appropriation  to  public  use  without  the  owners  consent  or 
just  compensation,  is  not  considered  as  violated  by  a  legislative 
dedication  of  land  to  the  establishment  of  a  town.  Such  mere 
dedication  does  not  take  the  land  firom  the  owner  nor  impair 
his  use  of  it.  The  land  will  still  be  his  as  before,  unless  it  shall 
be  subdivided  into  lots,  streets,  and  alleys,  which  can  not  be 
lawfiiUy  done  without  his  consent,  or  payment  to  him  of  the 
value  of  the  streets  and  alleys,  and  of  the  proceeds  of  the  sale 
of  lots.  This  practical  construction  of  legislative  power  has 
become  prescriptive  in  this  state  and  other  constitutional  states 
of  America ;  and  the  same  principles  apply  to  the  extension  of 
towns  previously  established.  As  in  ordinary  cases  of  taxation, 
in  which  the  reciprocal  benefits  are  deemed  commensurable,  so 
the  subjection  of  land  included  in  the  town  extension  to  the 
burden  of  a  municipal  tax  is  not  considered  an  unlawful  appro- 
priation of  private  property  to  public  use  unless  the  legitimate 
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object  of  improving  the  town  shall  have  heen  palpably  perverted 
to  the  ananthorized  purpose  only  of  lessening  the  burden  of 
taxation  on  the  inhabitants,  who  will  not  be  otherwise  benefited 
by  the  extension. 

The  unquestionable  power  of  extension  in  this  case  may 
have  been,  as  charged,  thus  abused;  but  of  this  there  is  in  a 
conflict  of  &et8  no  judicial  certainty.  On  the  contrary,  we 
are  inclined  to  the  presumption  that  the  motive  for  the  extension 
w&H  constitutional  and  proper ;  and,  as  before  suggested,  the 
extension  itself  can  not  affect  either  the  business  or  property 
of  the  appellants,  and  nothing  more  except  the  tax  has  been 
jet  done  or  attempted.  Moreover,  when  legislative  power  is 
unquestionable,  and  the  simple  exercise  of  it  discloses  no  un- 
constitational  end  or  aim,  the  judiciary  should  not  impute  one 
without  indisputable  proof  from  the  nature  of  the  case,  and  the 
total  destitution  of  any  presumption  of  a  constitutional  object. 
On  this  ground  this  court,  in  the  case  of  Cheany  v.  Hoover, 
9  B.  Monroe,  330,  sustained  the  extension  of  Hopkinsville, 
of  more  doubtful  befittingness  than  the  extension  in  this  case. 

A  general  statute  (2  Stanton,  120)  required  notice  to  the 
appellants  of  the  application  to  the  legislature  for  the  act  of 
extension  affecting  their  private  property. 

The  fidlure  to  give  the  notice  would  have  been  a  sufficient 
reason  for  withholding  the  enactment  complained  of  as  ex-parte, 
and  Illative  prudence  would  have  refused  to  consider  the 
subject  of  the  application  for  want  of  notice.  But  mere  indis- 
cretion can  not  avoid  a  legislative  act.  One  legislature  can  not 
control  the  conduct  or  limit  the  power  of  its  successor  except 
by  an  act  operating  as  a  binding  contract. 

The  statute  requiring  notice  is  therefore  only  advisory  and 
prudential,  and  being  disregarded  in  this  case  was  quoad  hoc 
constructively  repealed. 

Consequently  we  can  not  adjudge  the  extension  act  in  this 
^*Be  to  be  invalid,  however  imprudent  it  may  have  been. 
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2.  Nor  can  we  adjadge  it  void  on  aocount  of  the  imputed 
delusivenees  or  want  of  true  significance  of  its  title.  As  the 
charter  of  Newport  necessarily  defined  and  fixed  the  boundary 
of  the  town^  any  legislative  change  of  the  chartered  limits  was 
an  amendment  of  the  charter.  The  act  extending  the  limits  is 
therefore  an  act  amending  the  charter ;  and  although  "  to  extend 
the  limits''  woold  have  been  more  specifically  suggestive  of  the 
precise  subject-matter,  yet  as  the  adopted  title  comprehends 
ity  and  can  not  mislead  by  pointing  to  any  subject  not  embraced 
by  the  charter,  the  court  would  pervert  the  object  of  the  con- 
stitution by  adjudging  the  act  void  only  because  a  more  specific 
title  might  have  been  adopted.  Such  an  anomalous  provisioo 
of  our  constitution  would  operate  mischievously  if  construed 
to  avoid  a  statute  on  such  ground  of  mere  optimism  in  the  title 
of  the  act. 

We  consider  the  title  of  the  act  in  this  case  as  sufBciently 
suggestive  of  the  purpose  of  the  enactment  as  contemplated  by 
the  spirit  and  aim  of  the  constitution. 

3.  Neither  the  charter  nor  ordinance  for  assessment  restricts 
taxable  property  to  the  commencement  of  the  fiscal  year ;  and 
the  ordinance  under  which  the  appellants  were  assessed  was 
not  only  passed  nearly  three  months  after  the  1st  of  January, 
1867,  but  contemplated  the  assessment /or  thai  year  of  property 
owned  by  the  person  assessed  at  the  time  of  the  assessment.  Nor 
is  there  proof  or  presumption  that  a  larger  levy  was  made  than 
the  law  and  the  exigencies  of  the  case  authorized. 

We  feel  authorized  to  conclude  that  the  tax  of  eight  hundred 
and  seventy-five  dollars  on  the  real  estate  of  the  appellants 
in  Newport  was  neither  illegal  nor  wrongfiiUy  exacted.  But 
as  to  the  tax  of  one  hundred  and  seventy-five  dollars  on  the 
personal  property  our  conclusion  is  different. 

The  ordinance  did  not  authorize  the  assessment  of  the  raw 
material  of  the  appellants  in  Newport,  as  to  the  manufacture  of 
which  they  were  not  "  merchants  or  traders,'*  but  "  artificers  " 
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only.  (4  Jacob's  Law  Dictionary,  275 ;  3  Mon.  334 ;  6  J.  J. 
Marsh.  643.) 

The  ordinance  did  not  aathorize  the  assessment  of  the  on- 
manu&ctored  stock,  but  only  of  the  fabrics  of  '^  merchants  or 
traders"  in  such  articles.  As  to  the  unfabricated  stock  the 
tax  waa  therefore  illegal ;  and  even  the  manufactured  articles 
were  not  taxable,  because  they  were  destined  for  sale  at  the 
house  in  Cincinnati,  and  a  few  casual  sales  at  the  manu&ctory 
in  Newport  no  more  made  the  appellants  merchants  in  Newport 
than  if  the  same  occasional  sales  had  been  made  on  the  bank 
of  the  Ohio  Biver  in  transitu  to  Cincinnati. 

The  tax  of  one  hundred  and  seventy-five  dollars  on  the 
personalty  was  therefore  illegally  assessed  and  exacted.  For 
this  cause  the  judgment  is  reversed,  and  the  cause  remanded 
for  judgment  for  restitution  of  one  hundred  and  seventy-five 
dollars,  with  legal  interest  firom  the  date  of  the  payment  thereof 
by  the  appellants. 


Case  O—PETITION  EQUITY— June  8. 

Hall  and  wife  v.  Bi-ummal,  &c. 

▲FPKAL  FBOH  HICKICAK  CIRCUIT  COUBT. 

U  InocBRT  FUBCHASBRs — ^REirTO  AND  niFRovEMENTS. — When  an  account 
of  rents  and  profits  is  sought  of  one  who  stands  in  the  attitude 
of  an  innocent  purchaser,  he  shall  be  allowed  for  his  meliorations 
and  improYements  of  the  property.  (Story's  Equity  Jurisprudence, 
section  1287.) 

1  Generally  the  amount  of  the  allowance  depends  on  the  actual  enhance- 
ment of  the  value  of  the  property  rather  than  the  cost  of  the  im- 
proTement    But  this  rule  is  not  applicable  in  this  case. 

S,  In  this  case  lots  in  the  dty  of  Columbus  belonging  to  a  married 
woman  were  subjected  to  sale  to  pay  her  husband^s  debts.  On  a  lot 
thus  sold  by  a  decree  of  court  was  situated  a  warehouse.    During 
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the  war  the  Confederates  oocopied  the  warehouse,  and  burned  it 
when  they  evacuated  Ck>lumbus  in  1863.  The  Federal  Qovemment 
then  took  possession  of  the  lot  and  erected  a  new  warehouse  on  it, 
and  occupied  it  until  the  end  of  the  war,  and  then  sold  the  ware- 
house to  one  of  the  personal  representatives  of  the  decretal  purchaser 
for  a  mere  fraction  of  its  cost  Under  the  peculiar  circumstances 
of  this  case,  the  representatives  of  the  decretal  purchaser  are  only 
entitled  to  be  reimbursed  the  amount  such  improvements  cost  them, 
on  the  recovery  of  the  property  by  the  married  woman  for  whoso 
husband's  debts  it  was  sold  as  aforesaid. 

Cbaddock  &  Trabue For  Appellant^ 

CITED 
1  Bush,  d29,  Miller,  &c.  v.  Hall  and  wife. 

W.  H.  Chelf, For  Appellees, 

CITED 
1  Bush,  229,  Killer,  &c.  v.  Hall  and  wife. 

JUDQB  HARDIN  dsltvirsd  thx  opihiov  or  thx  oovbt. 

Under  a  jadgment  for  the  sale  of  certain  houses  and  lots  in 
the  city  of  Columbus  as  the  property  of  W.  K.  Hall,  but 
which  his  wife,  Mrs.  M.  A.  Hall^  claimed^  a  warehouse  and 
lot  were  purchaaed  hj  Josiah  Brununal,  in  July,  1860,  and  he 
took  possession  of  the  property  in  December,  1860.  In  the 
war  which  shortly  afterward  commenced,  Brummal,  or  his 
representatives,  he  having  died,  were  excluded  from  the  pos- 
session, and  the  property  was  alternately  occupied  for  military 
purposes  by  the  agents  of  the  Confederate  and  Federal  Grov- 
emments — ^the  former  burning  the  warehouse  on  their  evacua- 
tion of  Columbus  in  1862,  and  the  latter  erecting  a  new  one 
on  the  lot,  which  was  used  by  the  government  until  the  close 
of  the  war,  and  sold  by  the  agents  of  the  government  to  one 
of  the  representatives  of  Brummal's  estate  on  his  resuming 
the  possession  in  January,  1866. 

In  the  mean  time  the  judgment  of  sale  was  reversed  by 
this  court  on  the  appeal  of  Hall  and  wife;  and  after  fiirther 
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litigation  between  them  and  Bnimmal's  representatives  in  the 
court  below  the  cause  was  again  brought  to  this  court^  which 
finally  decided  that  Mrs.  Hall  was  entitled  to  restitution  of 
the  property,  subject  to  a  claim  of  BrummaPs  representatives 
for  purchase-money  paid  before  the  prosecution  of  the  first 
appeal,  or  such  balance  as  might  be  found  due  to  them  upon 
an  adjustment  of  the  rights  of  the  parties,  including  rents  and 
improvements. 

On  the  return  of  the  cause  it  was  ascertained  by  a  com- 
missioner that,  excluding  the  time  BrummaPs  representatives 
were  deprived  of  the  use  of  the  property,  and  charging  them 
with  rents  only  for  the  time  they  occupied  it,  they  should 
uooonnt  for  $1,600  as  rents,  and  that  the  newly-erected  build- 
ing was  worth  to  the  owner  of  the  lot  $1,800,  but  had  only 
cost  Bmmmal's  estate  $365. 

Upon  these  &cts  the  court,  in  the  judgment  from  which 
this  appeal  is  prosecuted  by  Hall  and  wife,  allowed  the  appel- 
lees the  entire  value  of  the  improvements  as  reported. 

It  is  insisted  for  the  appellants  that  if  the  appellees  were, 
under  the  circumstances  attending  their  possession  of  the 
property,  entitled  to  any  remuneration  for  improvements — 
they  not  having  been  made  accountable  for  the  warehouse 
whicli  was  burned,  nor  for  rents  while  the  property  was  under 
military  occupancy — ^they  should  be  restricted  to  the  amount 
which  the  new  improvement  really  cost  them. 

It  is  a  settled  principle  of  equity  that  where  an  account  of 
rents  and  profits  is  sought  of  one  who  stands  in  the  attitude 
of  an  innocent  purchaser,  he  shall  be  allowed  for  his  meliora- 
tions and  improvements  of  the  property  (Story's  Eq.  Jur., 
sec  1237);  and  generally  the  amount  of  the  allowance  depends 
on  the  actual  enhancement  of  the  value  of  the  property  rather 
than  the  cost  of  the  improvements.  But  this  rule  is  not,  we 
think,  applicable  to  this  case.  The  fiu;t  that  BrummaPs  repre- 
sentatives were  allowed  by  the  agents  of  the  government,  on 
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resuming  the  possession^  to  have  the  new  building  for  a  mere 
fraction  of  its  value^  although  they  had  the  power  to  remove 
it^  if  not  as  much  right  to  do  so  as  they  had  to  build  it  with- 
out the  owner's  consent^  strongly  implies  that  those  advan- 
tageous terms  were  accorded  because  the  appellees  were  in  the 
position  of  owners  of  the  lot,  and  had  apparently  been  sub- 
jected to  the  loss  of  the  first  building  as  well  as  the  use  of  the 
property.  We  think  therefore  this  bargain  for  the  improve- 
ments should  be  regarded  as  made  constructively  in  trust  for 
the  benefit  of  Mrs.  Hall^  who  has  sustained  the  losses  referred 
to^  and  who  might  have  made  it  herself  but  for  the  possession 
and  claim  of  the  appellees;  and  they  should  only  have  been 
reimbursed  the  amount  the  improvements  cost  them. 

Wherefore  the  judgment  is  reversed^  and  the  cause  re- 
manded for  a  judgment  in  conformity  to  this  opinion. 


Oasb  10— petition  ordinary— Juhb  8. 

Landrum  v.  Farmer. 

ATPXAX  FBOU  MARSHALL  CIRCUIT  COURT. 

1.  Vom  JuDOUSNT. — ^The  Court  of  Appeals  will  reyerse  a  Toid  judgment 
8.  The  circuit  court  has  power  to  adjudge  a  judgment  void  for  the  pur> 
pose  of  enjoining  and  vacating  proceedings  under  it  (Carpenter  & 
Qrigsby  T.  Strother's  heirs,  16  B.  Hon.  289;  Jones  A  Kelly  y.  Com- 
monwealth, 2  Duval],  81.) 
8.  AonoR  TO  QUIET  THB  TTTLB  TO  LAND. — Party  having  legal  title  and 
possession  of  land  may  institute  an  action  against  any  party  claiming 
it,  to  quiet  his  title,  in  the  circuit  court  of  the  county  where  the  land 
or  some  part  thereof  may  lie.  (See  Act  of  March  0, 1854,  2  Stanton, 
102;  and  section  98  Civil  Code.) 

it  JUBISDICnON    RIOHTFULLT   AOQUIRED    FOK   ONE    FURP06B. — Ih   SUCh   R 

case  the  circuit  court  was  authorized  to  entertain  jurisdiction  and 
grant  relief  as  to  the  whole  matters  thus  put  in  litigation. 
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1  Uhayoidablb  CASUAi/nr  ob  MziFOBTUinE — Sickness  of  bBFBNDAV^t 
AnoBNKT. — ^It  does  not  appear  that  a  party  was  preyented  from 
defending  the  action  by  any  nnayoidable  casualty  or  misfortune, 
tlthough  one  of  his  counsel  was  preyented  from  attending  the  court 
by  BicknesB,  when  there  was  a  manifest  lack  of  diligence  on  the  piyrt 
of  such  party  in  not  attending  the  court  or  proriding  other  counseL 


> For  Appellanti 

r,  j  fir-        -f 


P.  PaUC£B| 

L  Akbbeson^ 

CITED 

1  Hetcalfe,  119, 120,  Orerby^s  ex'r  y.  Oyerby's  deyisees. 
(^yil  Code,  sections  98,  101. 
Constitution  of  Kentucky,  section  22,  article  & 

1  J.  J.  Marshall,  256,  Breckinridge  y.  Ormsby. 
8  J.  J.  Marshall,  164,  Ducker  y.  Gray. 

2  J.  J.  Marshall,  148,  Watkins  y.  Owens. 
6  Monroe,  8,  Lewis  y.  Martin. 

1  Bibb,  410,  Dunn  and  wife  y.  McMillen. 
8  littell,  106,  0  wings  y.  BealL 

2  Bush,  126,  Webb  y.  Wright 

J.  C.  GiLB£BT, For  Appellee^ 

CITED 

Ciyil  Code,  sections  98,  679,  and  Myerses  notes  h  and  «,  page  585. 
Beyised  Statutes,  Act  of  March  9,  1854,  2  Stanton,  102. 

1  Busli,  172,  White  y.  Crutcher. 

2  Busli,  581,  Humphreys  y.  Walton. 

18  Bw  Monroe,  98,  Anderson  y.  Anderson. 

8  Metcalfe,  469,  Hocker,  &c  y.  Gentry,  &c. 

8  Metcalfe,  517,  McManama  y.  Gamett. 

1  Graham  &  Waterman  on  New  Trials,  side-pages  188^  196. 

8  Graham  A  Waterman  on  New  Trials,  881,  894-9a 

1  Story's  Equity  Jurisprudence,  sections  64,  71. 
18  B.  Momt)e,  284,  Howard  y.  Kentucky  and  Louisyille  Mut  Ins.  Go. 

8  Bush,  127,  Webb  y.  Wright  1  Bush,  107,  Webb  y.  Wright 

15  R  Monroe,  680.  5  Wendell,  127. 

JUDGB  HABDIN  DnjTXBXD  thx  ofxniov  or  thx  ooxmT. 

In  1864  the  appellant  and  appellee  were  engaged,  under 
different  contracts  between  them,  in  the  purchase  of  tobacco 
for  q)ecu]ation,  and  afterward  entered  into  an  informal  arbi- 
tration to  settle  their  accounts  arising  out  of  these  transactions, 
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hj  which  it  was  apparently  ascertained  that  the  appelleci 
Lacien  Farmer,  was  indebted  to  the  appellant,  J.  D.  Lan- 
drnm, in  about  the  snm.of  $1,000,  for  which  Farmer  executed 
to  Landrum  a  bond  for  his  undivided  interest  in  a  tract  of 
land  in  his  possession  in  Marshall  County,  and  which  was 
owned  by  him  and  Landrum  jointly;  it  being  agreed  at  ibe 
time  that  the  settlement  should  be  corrected  if  afterward 
found  to  be  erroneous. 

Subsequently  Farmer  brought  a  suit  in  equity  against 
Landrum  in  the  Marshall  Circuit  Court,  alleging  various 
errors  in  said  settlement  to  his  prejudice,  which  he  sought 
to  have  corrected ;  and  claiming  that  on  a  fidr  settlement  of 
said  transactions  he  was  not  indebted  to  Landrum,  as  supposed, 
but  the  latter  was  largely  indebted  to  him.  He  therefore 
sought  to  have  his  said  bond  canceled,  and  his  interest  in 
the  land  relieved  of  Landrum^s  claim,  and  to  recover  a  judg- 
ment against  the  latter  for  such  balance  as  might  be  found  due 
to  him  on  a  correct  settlement  of  their  accounts. 

To  this  action  Landrum  presented  his  defense  on  the 
merits;  objecting  in  his  answer,  however,  to  the  jurisdiction 
of  the  court — ^process  not  having  been  served  on  him  in  Mar^ 
shall  County,  but  only  in  Graves  County,  where  he  resided. 

Li  March,  1868,  the  cause  was  tried,  and  a  judgment  ren- 
dered canceling  said  bond  on  the  ground  that  it  was  executed 
without  consideration,  and  when  Landrum  was  indebted  to 
Farmer  in  the  sum  of  1827.09,  which  the  court  adjudged 
tliat  he  recover  against  Landrum. 

On  the  21st  day  of  April,  1868,  this  suit  was  brought  by 
Landrum,  seeking  to  enjoin  an  execution  which  had  been 
issued  on  said  judgment  and  levied  on  his  property,  and  to 
vacate  the  levy  on  the  ground  that  the  judgment  was  void 
for  want  of  jurisdiction  in  the  Marshall  Circuit  Court,  and 
for  a  new  trial  on  the  further  grounds  that  the  plaintiff  was 
unavoidably  deprived  of  the  service  of  his  principal  counsel 
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al  the  trial  by  sickness,  and  the  judgment  was  rendered  against 
him  in  violation  of  an  agreement  to  continue  the  cause  in  con- 
aeqoence  of  the  sickness  of  his  said  counsel,  whereby  he  was 
prevented  firom  defending  the  action. 

The  material  averments  of  the  petition  were  controverted, 
tnd  the  court  proceeded  to  try  the  case,  under  section  681  of 
the  CSvil  Code,  as  an  ordinary  action,  and  upon  the  pleadings 
and  evidence  which  was  heard  dismissed  the  petition ;  and  this 
appeal  is  from  that  judgment. 

Although  if  the  original  judgment  was  void  it  might  have 
been  reversed  on  an  appeal  to  this  court,  yet  in  that  contin- 
gency the  circuit  court  had  power  to  adjudge  it  void  for  the 
purpose  of  enjoining  and  vacating  proceedings  under  it.  (Car- 
penter &  Grigsby  v.  Strother's  heirs,  16  Ben.  Monroe,  289 ; 
Jones  &  Kelly  v.  Commonwealth,  2  Duvall,  81.) 

Independently  therefore  of  the  causes  for  a  new  trial  enu- 
merated in  the  Code  of  Practice,  the  first  inc^uiry  on  this  appeal  is 
as  to  the  jurisdiction  of  the  court  to  render  the  first  judgment. 

Whether  or  not  the  relief  sought  by  the  appellee,  of  setting 
aside  his  executory  sale  of  his  interest  in  the  land,  gave  the 
Marshall  Circuit  Court  jurisdiction  of  the  action  under  section 
93  of  the  Civil  Code,  as  it  appears  that  he  had  both  the  legal 
title  to  the  undivided  half  of  the  land  and  the  possession,  we 
are  of  the  opinion  that  that  court  had  jurisdiction  of  his  suit 
under  the  act  of  March  9, 1864  (2  R.  S.  102),  so  far  at  least 
as  he  sought  a  release  or  avoidance  of  the  appellant's  claim  to 
his  interest  in  the  land  embraced  by  said  bond.  In  the  con- 
troversy thus  localized  the  overhauling  and  correction  of  the 
settlement  of  the  tobacco  transactions,  on  which  the  validity  of 
the  appellant's  claim  as  a  purchaser  depended,  were  necessarily 
and  unavoidably  involved ;  and  the  court,  having  rightfully 
acquired  jurisdiction  of  the  subject  for  one  purpose,  was  author- 
ized to  entertain  it,  and  grant  relief  as  to  the  whole  matters 
thus  put  in  litigation. 
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Afl  to  the  only  remaining  question  in  the  case^  we  concor 
in  the  conclusion  of  the  circuit  court  that  no  sufficient  ground 
was  established  for  a  new  trial. 

The  alleged  agreement  to  continue  the  cause  was  not  proved ; 
and  although  one  of  appellant's  counsel  was  prevented  from 
attending  the  court  hj  sickness,  there  was  a  manifest  lack  of 
diligence  on  the  part  of  the  appellant  himself  in  not  attending 
the  court  or  providing  other  counsel.  It  does  not  appear  that 
he  was  prevented  from  defending  the  action  hj  any  unavoidable 
casualty  or  misfortune ;  nor  does  the  evidence  sufficiently  show 
the  existence  of  any  other  cause  for  granting  a  new  trial. 

Wherefore  the  judgment  is  affirmed. 
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APPXAL    FBOM    HABDIH    CIBCULT    COUBT. 

1.  DuooYBBT  OF  insw  EvroBNCB  AFTER  SUBMISSION. — The  clrcuit  COOlt 
did  not  abuse  its  discretion  by  overruling  a  motion  to  set  the  hearing 
aside  to  allow  the  plaintiff  to  prove  a  fact,  then  just  discovered  by 
him,  which  would  have  been  unavailable  on  the  trial. 

8*  ALLBGATiom  OF  HBiRBHip. — ^The  svermeut  that  a  person  was  one  of 
the  heirs  of  another  if  undenied  is  still  fatally  defective,  so  far  at 
least  as  it  purports  to  allege  derivation  of  title  by  inheritance. 

8.  To  Mtdblish  heirship  the  facts  should  be  averred  and  proved,  if  not 
admitted.  (See  Banks  v.  Johnson,  4  J.  J.  Marshall,  649 ;  Currie  T. 
Fowler,  6  J.  J.  Marsh.  145.) 

Chables  Q.  Winteesmith, For  Appellants, 

CITED 
Act  of  1790,  sees.  1,  9,  M  &  B.  489-41 ;  iHd.  487-a 
8  Monroe,  54,  Breckenridge  v.  Todd. 
7  R  Mon.  401,  Yamarsdal  v.  Fauntleroy*s  heirs. 
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M.  H.  GoFEB, For  Appellees, 

CITED 

8  Marshall,  327,  Birney  v.  Hanii« 
4  Monroe,  367,  Taylor  v.  Whiting. 
4  J.  J.  Marsh.  651,  Banks  y.  Johnson. 
4  J.  J.  Marshall,  148,  Currie  t.  Fowler. 
1  Bosh,  248,  Skillman  y.  Hamilton. 

JUDOS  HARDIN  DaLiyxBXD  thx  otusiov  or  ths  coubt. 

This  appeal  is  from  a  judgment  dismissing  the  petition 
of  the  appellants,  in  which  they  sought^  as  the  descendants  of 
Phoebe  Lanie,  deceased,  a  partition  of  a  tract  of  six  thousand 
two  hundred  and  fifty  acres  of  land,  patented  to  Isaac  Larue, 
ST.,  in  1795,  and  to  be  admitted  to  the  possession  of  an  interest 
therein  which  they  claimed  by  descent  from  their  mother, 
who,  they  alleged,  was  ''one  of  the  heirs ^'  of  laaae  Larvt^^ 
''owning  one  fourth  of  one  twdfth  as  such  heir,  bid  by  some 
dneieni  arrangement  of  the  la/nd  of  Isaae  Larue  she  became  en- 
^i^  to  one  moiety  of  the  whole  land  contained  in  the  patent 
r^erred to"  They  also  alleged  the  intermarriage  of  their  said 
mother  with  their  father,  James  Larue,  in  1801  or  1802,  and 
^t  he  was  entitled  to  an  estate  in  the  land  as  a  tenant  by 
the  curtesy ;  and  the  petition  contained  the  further  aver- 
ments, "that  upon  the  records  of  the  Hardin  County  Court 
they  find  a  record,  a  copy  of  which  is  here  filed,  marked  B, 
purporting  to  be  a  conveyance  frt)m  their  father,  James  Larue, 
^d  their  mother,  Phoebe  Larue,  to  Thomas  Neill  and  George 
^^  of  ao  undivided  moiety  of  said  six  thousand  two  hundred 
wid  fifty  acre  survey,  but  in  which  their  fiither,  James  Larue, 
only  conveyed  his  right  as  heir  of  Isaac  Larue ;  and  said  deed 
professes  to  convey  their  mother's  undivided  moiety  of  said 
l^d.  Tliey  allege  that  said  paper  does  not  pass  the  title  of 
their  said  mother,  but  the  same  is  now  in  them.  Yet  the  de- 
fendants have  entered  on  said  land,  and  are  now  holding  the 
"^^  under  said  paper,  and  under  no  other  title  as  to  said 
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moiety."  They  allied  that  James  I^nie  sorvived  bis  iriie, 
and  died  in  1859,  only  aboat  one  year  before  the  institatioo 
of  thia  Buit. 

The  defefidaota  oontroverted  the  averments  of  the  petition 
importiDg  title  in  Phcebe  Lame,  and  denied  that  they  enterecl 
and  held  under  the  deed  to  Neiil  and  Rust,  or  that  it  passed  any 
title  or  vas  ever  accepted,  and  they  claimed  the  lands  held  by 
them  respectively  under  the  patent  to  Isaac  Larue,  and  an 
elder  patent  to  Jacob  Myers,  through  various  intermediate 
conveyances,  and  partly  by  dement  from  Larue,  and  by  poe- 
sessory  right. 

The  cause  was  heard  and  decided  upon  the  pleadings  and 
record  evidence  exhibited.  But  after  the  submission  the  plain- 
tiff' counsel  moved  the  court  to  set  the  hearing  aade  to  allow 
him  to  prove  a  fiict,  then  just  discovered  by  him,  conducing 
to  show  an  acceptance  by  Neill  of  the  deed  to  himself  and 
Bust ;  and  whether  the  court  abused  its  discretion  in  overruling 
this  motion  is  the  first  question  to  be  decided  by  this  conrt. 

It  is  obvious  that  if  the  newly-diacovered  evidence  would 
have  been  a%'aUabIe  at  all,  it  must  have  been  as  operating 
to  estop  the  defendants  from  denying  the  title  of  Phcebe 
Lame;  but  in  the  absence  of  any  more  satis&ctory  evidence 
of  the  alleged  holding  of  the  defendants  under  said  deed,  we 
do  not  perceive  that  its  acceptance  by  Neill,  if  proved,  would 
have  had  that  effect.  It  is  not  necessary  therefore  to  con- 
sider whether  there  was  not  a  want  of  diligence  in  ^ing  to 
discover  a  fact  which  seems  to  have  been  apparent  frtHo  an 
indorsement  upon  the  record  of  the  deed  itself.  There  was 
no  erroi  in  overruling  the  motion. 

It  is  insisted  for  the  appellants  that  although  the  relatkui- 
ship  of  Fh(ebe  Larue  to  Isaac  Larue  was  not  allied  or 
proved,  and  her  title  was  expressly  denied  by  the  d^end- 
ants,  yet  as  it  was  alleged  in  the  petition,  and  not  adnttted  or 
denied  by  the  defense,  that  she  was  "one  of  the  bois"  of  tht 
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patentee,  and  as  it  was  not  controverted  that  some  of  the 
defendants  held  under  the  heirs  of  Isaac  Lame  through  Neill 
and  others,  and  it  does  not  appear  that  they  acquired  the  in- 
terest of  Phoebe  Larue  and  her  husband  in  any  other  mode 
than  through  their  deed  to  Neill  and  Rust,  they  must  now, 
since  the  termination  of  such  estate  as  James  Larue  had,  be 
regarded  as  holding  the  land  as  the  coparceners  of  the  plain- 
tifi,  and  subject  to  their  right  to  a  partition. 

But  we  are  of  opinion  not  only  that  the  plaintiflb  have 
failed  to  manifest  their  right  to  any  recovery  by  any  sufficient 
eWdenoe  of  title,  but  that  the  petition  is  fatally  defective,  so 
&r  at  least  as  it  purports  to  allege  the  derivation  of  title  by 
Phoebe  Larue  by  inheritance  from  Isaac  Larue — ^the  averment 
that  she  was  one  of  his  heirs  being  but  a  conclusion  of  law,  as 
this  court  has  repeatedly  decided  in  effect  in  passing  upon  the 
competency  of  evidence  adduced  to  prove  heirship.  (Banks 
V.  Johnson,  4  J.  J.  Marsh.  649 ;  Currie,  Ac.  v.  Fowler,  5  J.  J. 
Marsh.  145.) 

Wherefore  the  judgment  is  affirmed* 
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Amelia  Eich  v.  J.  C.  Rich,  &c. 

AFPSAL  TBOII  KKNTON  CIHCXXIT  OOUBT. 
'•  A  nrOBCS  A  MEK8A   BT    THORO    DOBS    NOT   BAR    OURTBST,    dower,    Or 

dutributiye  right.    (Reyised  Statutes,  section  8,  article  8,  chapter  47, 

2  Stanton,  22.) 
^w*  tn/e  9haR  hold  Ihs  mamian-hotue  and  curtilage,  without  charge 

therefor,  until  dower  is  assigned  to  her  out  of  the  estate  deyised  or 

descended."    (Section  9,  article  4,  chapter  47,  2  Stanton,  26.) 
-^  heing  teparated  from  her  htuifand,  and  not  having  her  residence 

^th  him  at  his  death,  and  not  afterwprd  proposing  to  occupy  or 
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oontTol  the  mansion-hoiise,  she  is  entitled  to  her  dower  only,  and  one 
third  of  the  annual  yalue  thereof. 

i.  MomET  ADJUDGED  IN   LDBU  OF  DOWKR  IN   LAND  NOT  DIVIBIBLB. — ^In  a 

soit  for  dower  in  property,  in  which  it  was  impracticable  to  make 
the  allotment  in  the  osnal  mode  on  the  basis  of  a  commissioner'B 
report  estimating  the  yalue  of  the  property  and  the  probable  life  of 
the  widow,  the  circuit  court  correctly  adjudged  the  reooyeiy  o.* 
money  in  lieu  of  dower. 

M£NziES  &  FuRBEB, For  Appellant. 

Stevenson  &  Myebs, For  Appellees. 

JUDGE  HARDIN  dxliysbsd  thx  ofinion  or  thx  oourt. 

Joseph  Rich  died  on  the  20th  day  of  December,  1863, 
leaving  a  will,  by  which  he  devised  his  residence  and  a  lot 
of  ground  in  the  city  of  Covington  to  his  son,  J.  C.  Rich,  and 
his  daughter,  Eliza  Rich,  who  resided  with  him  at  the  time  of 
his  death,  and  remained  in  possession  of  the  property  after- 
ward. He  had  been  three  times  married,  and  left  children 
and  descendants  of  his  first  marriage,  as  well  as  said  J.  C.  and 
Eliza  Rich,  his  children  of  his  second  marriage ;  but  he  had 
no  children  by  his  last  wife,  Amelia  Rich,  who  had  obtained 
a  decree  of  separation  from  him  '^  from  bed  and  board,"  and 
lived  apart  from  him  at  the  time  of  his  death. 

On  the  26th  of  July,  1865,  said  Amelia  Rich,  for  whom  the 
will  of  her  deceased  husband  made  no  provision,  filed  her  peti- 
tion in  equity  against  the  administrator,  with  the  will  annexed, 
and  devisees  of  Joseph  Rich,  deceased,  claiming  rent  at  the  rate 
of  three  hundred  and  fifty  dollars  per  annum  for  the  mansion- 
house  and  curtilage,  which  the  defendants,  J.  C.  and  Eliza 
Rich,  had  occupied  as  devisees  under  the  will  from  the  death 
of  their  father;  also  claiming  to  have  her  dower  allotted, 
and  to  recover  her  share  in  the  distribution  of  the  personal 
estate. 

The  suit  was  consolidated,  and  finally  tried  with  another 
involving  a  settlement  of  the  estate  of  Ephraim  Rich,  deceased, 
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1  son  of  Joseph  Bich,  deceased,  in  which  a  large  demand  waa 
aaserted  by  the  administrator  and  heirs  of  Ephraim  Rich 
against  the  estate  of  Joseph  Rich;  and  an  appeal  was  prose- 
cated  from  the  judgment  hj  the  representatives  of  Ephraim 
Rich,  deceased,  as  well  as  hj  Amelia  Rich.  But  an  abate- 
ment, which  has  resulted  from  the  death  of  Ephraim  Rich's 
administrator,  leaves  now  only  for  revision  so  much  of  the 
judgment  as  alone  concerns  the  appellant,  Amelia  Rich,  and 
J.  C.  and  Eliza  Rich,  with  reference  to  rents  and  the  claim 
to  dower. 

As  to  dower,  it  being  ascertained  to  be  impracticable  to  so 
divide  the  property  as  to  allot  .dower  to  the  appellant  in  the 
nsnal  mode,  and  the  devisees  of  the  property  not  resisting  a 
recovery  against  them  for  the  then  present  value  of  such  estate 
as  the  appellant  might  have  in  the  property,  and  she  being 
entitled  to  dower  notwithstanding  the  divorce  a  menaa  et  thoro 
(2  R.  S.  22),  the  court,  on  the  basis  of  a  conmiissioner's  report 
estimating  the  value  of  the  property  and  the  probable  life  of 
the  appellant,  adjudged,  as  we  think  correctly,  that  she  recover 
$447.60  in  lieu  of  her  dower.  The  court  further  adjudged 
that  the  appellant  recover  one  hundred  and  twenty  dollars  for 
rent  of  the  property  from  the  death  of  Joseph  Rich  till  the  18th 
of  June,  1867 — ^the  date  at  which  the  value  of  her  dower 
was  estimated.  This  was  not  enough  according  to  the  com- 
missioner's report,  which  the  court  seems  to  have  meant  to 
adopt  The  conunissioner's  report  of  the  annual  rent  of  the 
property  was  one  hundred  and  eighty  dollars,  amounting  to 
six  hundred  and  thirty  dollars  on  or  about  the  18th  of  June, 
1867,  which  seems  to  be  sustained  by  the  weight  of  the  evi- 
dence; and  on  the  basis  that  the  appellant  was  entitled  to 
one  third  of  that  sum  only,  she  was  entitled  to  two  hundred 
and  ten  dollars,  instead  of  one  hundred  and  twenty  dollars,  the 
turn  adjudged  to  her  for  rent. 

But  it  is  insisted  for  the  appellant  that  as  her  dower  had 
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not  been  assigned  to  her,  the  court  erred  in  not  adjudging  to 
her  the  entire  value  of  the  use  of  the  mansion-house  and  cur- 
tilage from  the  time  Joseph  Rich  died. 

Section  9  of  article  4,  chapter  47,  of  the  Revised  Statutes, 
is  as  follows :  '^  The  wife  shall  be  entitled  to  one  third  of  the 
rents  and  profits  of  her  husband's  dowable  real  estate  &om  his 
death  until  dower  is  assigned;  and  she  shall  hold  the  mansion- 
house  and  curtilage  without  charge  therefor  until  dower  is 
assigned  to  her  out  of  the  estate  devised  or  descended." 

This  provision  is,  so  fiur  as  it  relates  to  the  mansion-house 
and  curtilage,  a  substantial  re-enactment  of  the  first  section 
of  the  act  of  1796,  '^  concerning  the  dower  and  jointure  of 
widows''  (1  M.  &  B.  573) ;  under  which  this  court,  in  Burk's 
heirs  v.  Osbom,  9  B.  Monroe,  579,  held  that  ^'the  widow 
is  secured  in  the  enjoyment,  free  of  accountability,  of  the 
mansion-house  and  premises  attached  to  it  by  occupancy,  or 
by  renting  and  receiving  the  issues."  ^'  But  if  without  being 
deforced  she  leave  the  premises  unoccupied  and  uncontrolled 
by  her — ^that  is,  if  she  abandon  them  and  the  heirs  take  pos- 
session— she  has  no  right  or  remedy  under  this  provision  of 
the  statute,  but  can  claim  her  dower  only  and  one  third  of  the 
annual  value." 

In  this  case  the  appellant  being  separated  from  her  hus- 
band, and  not  having  her  residence  with  him  at  his  death,  nor 
afterward  proposing  to  occupy  the  property  as  her  home,  there 
is  certainly  as  little  ground  for  the  application  of  the  conserva- 
tive principle  of  the  statute  which  exempts  widows  remaining 
in  the  occupancy  of  their  former  residences  from  the  payment 
of  rent  uixtil  dowei  is  assigned,  as  there  could  have  been  in 
the  case  referred  to.  And  if  the  construction  of  the  present 
statute  were  doubtful  as  an  original  question,  we  regard  it  as 
authoritatively  settled  by  the  adjudications  under  the  act  of 
1796.  The  appellant  was  entitled  to  one  third  of  the  value 
of  the  use  of  the  property  as  rent,  and  no  more. 
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Bat  for  the  error  suggested  in  fixing  the  sum  due  as  rent 
at  one  hundred  and  twenty  dollars  instead  of  two  hundred 
and  ten  dollars,  the  judgment  is  reyersed,  and  the  cause  re* 
manded  tor  a  judgment  in  conformity  to  this  opinion. 
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Winterbower  v,  Haycraft. 

AFFXAL   FmOM    HABDIV    OIBOUIT   COUBT. 

1.  AcFncor  agaikbt  a  xnEPCTT  sheriff. — ^A  party  may  waive  hk  right  of 

action  agaiiist  the  sheriff  and  bring  it  against  the  deputy  for  a  breach 
of  a  direct  coyenant  to  the  party  suing. 

2.  A  depnty  sheriff  receipted  for  and  covenanted  to  collect  fee-bills. 

For  failing  to  pay  over  money  so  collected  an  action  may  be  brought 
against  him  on  the  oorenants  of  his  receipt 

M.  EL  CoFEBy For  AppeUanti 

CITED 
Rerised  Statutes,  chapter  91,  sections  8,  17, 18,  22,  24,  87. 
1  Metcalfe,  499,  Walters  y.  Chinn. 
8  Bosh,  101,  Harris,  Ac.  y.  Perry. 
Rerised  Statutes,  chapter  88,  section  8. 


> For  Appellee^ 


BbOWK  &  MUBSAT, 

JoHK  Mabon  Bbown, 

CITED 
Statutes,  chapter  91,  section  17;  chapter  86,  section  8. 


JUDGE  PETERS  dslttxbii)  ths  oranov  of  thx  oottbt. 

AppeQee,  the  plaintiff  below,  brought  this  action  against 
appellant,  and  alleged  in  his  petition  that  on  the  22d  of 
November^  1853,  as  late  clerk  of  the  Hardin  Circuit  and 
County  Courts,  he  had  a  number  of  fee-bills  i^inst  divers 
citizens  of  Hardin  County,  and  delivered  to   appellant,  as 
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deputy  sheriff  for  Thos.  S.  Geoghegaii;  sheriff  of  Hardin 
County,  a  part  of  said  fee-bills  for  collection,  a  list  of  which 
was  filed  with  the  petition,  and  at  the  end  of  which  appellant 
signed  a  receipt  therefor,  and  therein  bound  himself  to  collect 
and  account  for  said  fee-bills  in  six  months,  according  to 
law.  ITuit  he  did  collect  said  fee-HUsj  but  failed  and  refused 
to  account  for  or  pay  over  the  money,  so  collected  to  plaintiff, 
although  plaintiff  has  often  requested  him  so  to  do.  The  receipt 
and  list  of  fee-bills  are  made  a  part  of  the  petition,  from 
which  it  appears  that  the  fee-bills  amounted  to  $167.91,  and 
judgment  was  asked  for  this  sum. 

It  is  also  averred  in  the  petition  that  appellant,  upon 
receiving  the  appointment  of  deputy  sheriff  by  Geoghegan, 
sheriff  as  aforesaid,  executed  to  him  a  bond,  binding  himself 
well  and  truly  to  perform  the  duties  of  deputy  sheriff  as 
aforesaid,  and  to  collect  and  pay  over  to  the  persons  entitled 
thereto  by  law  all  executions  and  fee-bills  that  should  be 
placed  in  his  hands  for  collection. 

Judgment  was  rendered  by  defiiult  against  appellant  for 
$136.27,  after  deducting  credits  admitted  by  plaintiff  and 
commission  for  collecting,  with  interest  at  six  per  cent,  per 
annum  from  1st  of  November,  1860,  till  paid;  and  the  only 
question  presented  by  the  record  is  whether  the  allegations  are 
sufficient  to  uphold  the  judgment. 

It  is  first  insisted  that  an  action  will  not  lie  against  a  depaty 
sheriff  for  money  collected  by  him  as  such;  but  should  lie 
against  the  principal. 

It  is  true  that  by  an  express  provision  of  the  statute  the 
sheriff  and  his  sureties  are  made  responsible  for  the  fidlure  of 
his  deputy  to  perform  his  duty  to  the  party  injured ;  but  neither 
that  law,  nor  any  other  known  to  this  court,  takes  from  a 
party  the  right  to  waive  his  remedy  against  the  principal  and 
bring  an  action  against  the  deputy  for  a  breach  of  a  direct 
covenant  to  the  party  suing.    He  has  two  remedies,  and  may 


k 


WINTEK  TERM,  1869.  59 

Wood  T.  Golfs  curator. 

elect  which  he  will  avail  himself  of.  The  statutory  remedy 
igunst  the  sheriff  for  the  greater  security  of  the  citizen  cer- 
tamly  does  not  take  away  the  common  law  remedy  again&t  the 
de&alting  deputy;  nor  is  he  prejudiced  by  a  direct  proceeding 
against  Urn,  as  he  would  be  responsible  to  his  principal  if  he 
Iiad  been  sued  and  compelled  to  account  for  the  money  to 
appellee. 

It  is  next  objected  that  there  is  no  averment  that  a  demand 
was  made  of  the  money  before  suit  was  brought. 

The  averment  of  a  demand  in  the  pc^tition  in  this  case  is 
rabstantially  the  same  as  the  averment  of  a  demand  is  in  the 
case  of  Harris,  &c.  v.  Perry,  2  Bush,  101,  which  wa/i  in  that 
case  adjudged  sufficient  to  sustain  the  judgment  rendered  by 
de&ult,  and  from  which  we  see  no  reason  now  to  depart. 

On  the  fiiilure  of  appellant  to  answer,  the  material  alle- 
gations of  the  petition  were  properly  taken  as  true,  and  the 
ooort  was  authorized  to  render  judgment  thereon. 

Perceiving  no  error  therefore  in  the  judgment,  the  same  is 
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AFFXAL  WnOU   LOOAN    CIBOniT    COURT. 

1.  Dbxd  fraudulent  nf  fact  coald  not  stand,  even  for  the  purpose  of 
raimbanement  or  indenmitj. 

1  Dbxd  only  lbgallt  or  oonstructivklt  fraudulent  should  have 
been  upheld  in  fayor  of  the  grantee  to  the  extent  of  securing  resti* 
tation  of  the  amount  of  the  actual  consideration  given  or  paid  by 
Mm,  and  only  the  excess  of  the  property  should  have  been  subjected 
to  the  plaintiff's  debt  (Short  t.  Tlnsley,  1  Met.  897;  Whitakor  r, 
Gamett,  &c.,  8  Bush,  402;  1  Johnson's  Chancery,  478.) 
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8.  Deed  actdallt  iiuuDui.mT  ab  to  ORAirroR,  akd 

rBAin>ui.BHT  AS  TO  aaAMTE^  ihoold  only  have  been  treated  u  oon- 
■tructiTelT  fraudulent 

4.    RitSTITtTnON  OF  THE  TALUK  OF  A  LIFB-ESTATE  DI  A  BIuLTK. Ilia  IVtaaO. 

ftble  hire  of  the  bIbto  from  yeu  to  year  shonld  not  h&Te  boen  ead- 
mated,  but  the  value  of  the  life-estate  in  the  slare  at  the  date  of  the 
contract,  which  wu  conatractiTely  fraudolent,  should  have  been 
BBCertained,  and  allowed  with  interest  from  that  time. 

9.  FnCi  OF   ATTORNBTS   BMPLOTRD  BT  PERSOHAL    BEPEBBEKTATTTBa — HOW 

Ain>  BT  WHOM  TO  BB  PAID.— Ordinarily  the  fees  of  comuel  employed 
by  a  pereonal  representotiTe  shonld  be  borne  by  the  eatat«,  and  not 
by  him  indiridually. 

Bat  t«  this  general  rule  there  are  exceptions ;  and  althongh  a  per- 
•onal  repreaentatiTe  incur  expanse  ostensibly  for  the  benefit  of  cred- 
iton  of  the  estate  by  prosecuting  or  defending  snita,  if  in  fact  tha 
litigation  is  carried  on  for  his  own  excltiaiTe  benefit,  it  is  inequitable 
and  manifestly  unjoat  to  burden  those  who  may  be  Dltimately  entitled 
to  the  estate  with  the  expense  of  the  litigation. 

While  every  enconragement  shoold  be  giTen  to  defend  estatci 
against  onjnst  claims,  eTery  discouragement  should  also  be  giren 
to  attempts  of  personal  repreeentatiTes  to  carry  on  specuIatiDns  for 
their  own  private  interests  at  the  expense  of  the  estetea  intrusted  to 
them.  (Hartzell  T.  Brown's  heirs,  8  Binney,  188;  Wither's  appeil, 
1  Harris,  582.) 

But  one  debt  in  this  case  was  asserted  against  the  estate^  sll 
of  which  was  claimed  by  decedent's  personal  representadve.  He 
was  not  entitled  to  an  allowsnce  against  the  estate  for  an  attor- 
n^'s  fee. 

[a  a.  Wood, For  Appellant, 

CITED 
I  Harehall,  lis.  West,  &c.  v.  Banders. 

1  Haishall,  310,  Hason  and  wife  t.  Baker. 
8  Hon.  Ill,  Surlntt  t.  Beddow. 

16  B.  Hon.  sae-SS,  Smead,  Collard  A  Hnghea  t 
10  B.  Hon.  82,  Hawkins  t.  Uoffitt 

0  B.  Mob,  S15,  Trimble  r.  RatdifT. 

2  Bnsh,  75,  Ldwery  t.  Rsher,  Ac 
S  J.  J.  Marsh.  554,  Lyne  t.  Bank  of  Eentaokj. 

1  Dana,  S88,  Doyle  r.  Sleeper. 
1  Williams  on  Executors,  18S-7. 

Rerised  Statutes,  chapter  40,  section  2. 
CiTil  Code,  sections  137,  898,  140 
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1  Met  807,  Short  y.  Tinsley. 
8  Bosh,  402,  Whitaker  ▼.  Garnet. 
1  Johnson's  Chancery,  Rep.  478. 

A«Q.  KiiidA» For  Appellee. 

JDOOS  HARilllN  DXUYSRiD  thb  ofivion  or  thb  court. 

Zanhariah  G  aff,  a  man  of  advanced  age,  unmarried  and  with- 
out deaoendanta^  and  the  owner  of  an  estate  partly  consisting 
of  three  slaves  aud  several  small  tracts  of  land,  on  one  of  which 
he  resided,  on  tK^  29th  day  of  March,  1851,  made  a  convey- 
ance to  Michael  i  rilbert  of  all  his  estate  of  every  description, 
reserving  to  himsilf  only  the  use  thereof  for  life ;  the  sole  con- 
ndeiation  of  the  r«»>nveyanoe  being  the  service  and  use  of  a 
dave  named  Sam,  jwned  by  Gilbert,  for  as  lung  thereafter  as 
Goff  should  live. 

Gilbert  died  a>jmt  the  year  1858,  leaving  his  daughter 
Ann  £.  Lummis,  t}«en  the  wife  of  H.  H.  Lummis,  his  only 
heir;  and  Goff  dying  shortly  afterward,  Lummis  was  appointed 
his  administrator  on  the  8th  of  November,  1858,  and  gave 
bond  as  such,  with  life  appellees,  George  R.  Bibb  and  T.  B. 
Harrison,  his  sureties. 

On  the  22d  day  of  March,  1860,  James  W.  Goff  commenced 
an  ordinary  action  against  said  administrator  on  a  writing  pur- 
porting to  be  the  promissory  note  of  Zachariah  Goff  to  him 
for  $2,000,  dated  the  2lith  of  December,  1850,  and  payable  one 
day  thereaft;er.  The  hction,  being  defended  by  the  adminis- 
trator,  progressed  until  his  death,  and  was  afterward  revived 
and  prosecuted  againtit  the  appellee  Harrison,  to  whom,  as 
slieriff,  the  estate  of  Zachariah  Goff  had  been  committed  aft;er 
the  death  of  Lummis;  and  in  May,  1866,  the  case  finally 
terminated  in  a  judgment  for  the  plaintiff  for  the  entire 
amount  of  his  claim,  which  he  immediately  assigned  to  the 
present  appellant,  L.  A.  Wood. 

An  execution  issued  on  the  judgment,  to  be  levied  of  assets 
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in  the  liands  of  HarrisoQ  as  administrator,  was  retumed  indorsed, 
in  substance,  "  no  property  fonnd."  And  on  the  1st  day  of 
March,  1867,  Wood  instituted  this  suit  in  equity  against  Har- 
rison as  sheriff  and  acting  administrator  of  Z.  Goff,  deceased, 
and  said  Ann  E.  Lummis  as  heir  of  Gilbert  and  executrix  of 
her  late  husband,  and  against  both  her  and  Bibb,  as  ezecutois 
de  ton  tort  of  Goff  and  others,  seeking  to  set  aside  the  deed 
from  Goff  to  Gilbert  as  voluntary  and  fraudulent,  and  to 
mbject  all  of  the  estate  embraced  by  it  to  the  payment  of 
said  judgment ;  and  to  recover  also  against  Harrison  and  Bibb 
as  sureties  of  Lummis  in  his  bond  as  administrator,  and 
f^^ainst  Harrison  also  as  administrator  of  Goff,  and  also  against 
said  Ann  £.  Lummis  and  Bibb  for  an  alleged  intermeddling 
vith  and  conversion  of  the  estate  of  Goff. 

The  defendants  answered,  jointly  and  severally,  contro- 
verting the  material  averments  of  the  petition,  and  asking  to 
be  allowed,  in  the  event  of  the  deed  from  Goff  to  Gilbert 
being  set  aside,  an  account  for  the  services  of  the  slave  Sam, 
and  the  fees  of  the  attorneys  who  were  employed  in  the  defense 
of  the  first  suit,  and  other  accounts,  as  preferred  claims  against 
the  estate  of  Zachariah  GofT,  deceased. 

Ailer  a  reference  to  a  commisBioner  for  the  purpose  of 
ascertaining  the  amount  of  the  estate  with  its  acciunuIationB, 
ind  in  what  it  consisted,  and  in  whose  hands  it  was,  the  coort 
rendered  a  judgment  determining  the  rights  and  liabilities  of 
the  parties  in  May,  ISef ,  which  is  in  substance  and  effect  as 
follows : 

1.  That,  as  to  the  plaintiff's  debt,  the  conveyance  from  Goff 
to  Gilbert  was  fraadulent  and  void,  and  the  land,  which  was 
reported  by  the  commissioner  to  be  worth  $1,610,  was  adjudged 
to  be  sold,  and  the  proceeds  applied  to  the  payment  of  the  debt. 

2.  That  the  personal  estate  which  came  to  the  hands  of 
H.  H.  Lummis  as  administrator  of  Goff  amounted  with  interest 
to  $1,207.16,  of  which,  afler  deducting  $120.18  for  amoiint  of 
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liabilities  paid  by  Lammis,  a  balance  of  $1,086.98,  which  was 
adjudged  to  be  paid  to  the  plaintiff  by  Ann  E.  Lummis, 
executrix  of  H«  H.  Lummis,  and  Bibb  and  Harrison,  as  his 
lureties  in  his  bond  as  administrator. 

3.  It  appearing  that  said  Ann  E.  Lummis  was  accountable 
for  the  rents  and  use  of  the  land,  with  interest  thereon,  amount- 
ing to  $978.50,  it  was  adjudged  that  the  plaintiff  recover  that 
Bum  of  her.     But 

4.  Besides  allowing  the  credit  of  $120.18,  the  court  ordered 
that  the  judgment  be  credited  by  $1,692.60,  as  the  estimated 
hire  of  the  slave  Sam,  at  $130  per  annum,  from  the  29th 
of  March,  1851,  till  the  29th  of  March,  1858,  with  interest 
thereon ;  and  also  by  the  further  sum  of  $200  for  the  fees  of 
the  attorneys  engaged  in  defense  of  said  suit  at  law.  From 
that  judgment  this  appeal  is  prosecuted. 

There  is  no  valid  objection  to  the  allowance  of  the  credit 
of  $120.18.  But  it  is  argued  for  the  appellant  that  the  court 
erred  in  allowing  each  of  the  other  credits. 

Conceding  that  the  deed  to  Gilbert  was  fraudulent  and 
void  as  to  the  creditors  of  the  grantor,  an  essential  inquiry 
is  presented  whether  it  was  actually  or  constructively  fraudu- 
lent; for  if  it  was  fraudulent  in  fact  it  could  not  stand,  even 
for  the  purpose  of  reimbursement  or  indemnity ;  while  if  it 
was  only  legally  or  constructively  fraudulent,  it  should  have 
been  upheld  in  fiivor  of  the  grantee  to  the  extent  of  securing 
restitution  of  the  amount  of  the  actual  consideration  given  or 
paid  by  him,  and  only  the  excess  of  the  property  should  have 
been  subjected  to  the  plaintiff's  debt.  (Short  v.  Tinsley, 
1  Met.  Ky.  397;  Whitaker  v.  Gamett,  &c.,  3  Bush,  402; 
1  Johnson's  Chy.  Rep.  478.) 

It  sufficiently  appears  from  the  declarations  of  Goff,  as  well 
ab  the  inadequacy  of  the  consideration  of  the  deed  and  other 
circmnstances,  that  the  deed  was  actually  fraudulent  on  his 
part;  but  the  evidence  &ils  to  satisfy  us  that  it  was  so  on  the 
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;  of  Gilbert,  And  we  are  of  the  opinion  that  so  fiir  aa  lie 

concerned  it  should  have  been  treated  only  as  constmo- 
ly  fraudolent.  But  admitting  the  right  of  Mrs.  Lummis, 
;he  representative  of  Gilbert,  to  retain  in  her  hands  or 
iroe  as  a  lien  on  the  land  the  actual  outlay  made  hj  her 
er  in  the  use  of  the  slave  Sam,  an  important  and  somewhat 
cult  question  arises  as  to  the  correct  mode  of  estimating  the 

to  be  allowed  for  the  use  of  Sam.  The  evidence  conduces 
le  conclusion  that  Sam  might  have  been  hired,  in  the  ordi- 
'  way  of  hiring  out  slaves  from  year  to  year,  for  (130  per 
im,  and  die  court  seems  to  have  treated  the  transaction  aa 
1  a  hiring,  and  hence  allowed  as  the  gross  amount  of  these 
lal  hirings  and   interest  thereon  the  sum  of  (1, 692.60. 

we  can  not  concur  in  adopting  this  as  a  correct  basis  for 
sting  the  amount  of  Gilbert's  actual  advancement  to  Goff 
le  consideration  of  the  deed.  It  does  not  appear  that  the 
e  Sam  could  have  been  sold  or  hired  for  a  period  of  seven 
s  for  $1,692.60,  payable  at  the  end  of  the  term,  the  pur- 
er or  hirer  assuming  the  ordinaty  risks;  and  it  is  scarcely 
anable  to  suppose  that  Gilbert^  in  granting  to  Goff,  then 
It  seventy  years  old,  a  life-estate  in  Sam,  estimated  the 
al  consideration  he  so  pfud,  as  the  hire  of  Sam  for  seven 
s,  at  |130  per  annum,  amounting,  without  interest,  to 
).  As  we  construe  the  transaction,  it  was  a  chancing 
;ain  on  the  part  of  Gilbert  by  which,  as  between  him 
Goff,  he  acquired  the  right  to  the  property  at  the  death 
he  latter  for  the  inadequate  consideration  of  the  sale  to 
'  of  an  estate  for  the  remainder  of  his  life  in  the  slave, 
■  taking  the  risk  of  the  termination  of  this  estate  both  by 
)wn  death  and  that  of  Sam;  and  as  against  all  except  the 
itors  of  Goff  it  secured  the  estate  to  Gilbert,  although 
sr  Goff  or  the  slave  might  have  died  on  the  next  day. 

these  reasons  it  seems  to  us  that  the  true  criterion  for 
nating  the  value  of  the  consideration  paid  by  Gilbert  ww 
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to  aaoertain  what  was  the  fidr  value  of  an  estate  in  the  slave 
Sun  fi>r  the  life  of  ^aohariah  Qoff  on  the  29th  day  of  March| 
1851,  considering  the  value  of  the  use  of  the  slave  and  the 
probable  lives  of  himself  and  Groff,  and  on  the  sum  so  asoer-> 
tained  to  allow  interest  from  that  time. 

The  only  remaining  question  of  importance  is,  whether  the 
appellees  were  entitled  to  the  credit  of  $200  for  the  fees  of 
attorneys  employed  to  defend  the  suit  of  J.  W.  Groff  against 
Z.  Goff 's  administrator. 

It  does  not  appear  that  the  fees  were  unreasonable,  or  that 
the  soit  was  such  as  the  administrator  should  not  have  defended ; 
and  ordinarily  the  fees  of  counsel  so  employed  by  a  personal 
representative  should  be  borne  by  the  estate  and  not  by  him 
individoally.  But  to  this  general  rule  there  are  exceptions; 
and  although  a  personal  representative  incur  expense  ostensibly 
for  the  benefit  of  the  creditors  or  distributees  of  the  estate  by 
prosecuting  or  defending  suits,  if  in  fact  the  litigation  is  car- 
ried on  for  his  own  exclusive  benefit,  it  would  be  inequitable 
and  manifestly  unjust  to  burden  those  who  may  be  ultimately 
entitled  to  the  estate  with  the  expense  of  such  litigation. 

It  is  a  principle  not  inapplicable  to  this  case,  that  while 
every  encouragement  should  be  given  to  defend  estates  against 
onJQst  claims,  every  discouragement  should  also  be  given  to 
attempts  of  personal  representatives  to  carry  on  speculations 
for  their  own  private  interests  at  the  expense  of  the  estates 
mtrasted  to  them.  (Hartzell  v.  Branin's  heirs,  5  Binney,  138; 
Wither's  appeal,  1  Harris,  582.) 

The  debt  of  J.  W.  Qoff  being  the  only  one  asserted  against 
the  estate  of  Z.  Gbff,  deceased,  all  of  which  was  claimed  by 
Gilbert's  representatives,  it  is  obvious  that  they  were  exclu- 
sively interested  in  defending  the  claim  of  J.  W.  Gofi^,  and 
especially  so  as  the  deed  to  Gilbert  was  valid  as  against  all 
others  except  the  creditors  of  Z.  Goff's  estate.  The  defense 
seems  moreover  to  have  been  made  in  the  interest  of  Gilbert's 
Vol.  VII.- 
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■epieseDtatives  as  the  real  parties  interested  in  preventing  i 
■eooveiy  bj  J.  W.  Goff.  We  ai«  therefore  of  tlie  opinion  that 
he  credit  of  $200  was  erroneously  allowed. 

We  conour  in  the  conclusion  that  neither  Harrison  nor  Bibb 
ihould  have  been  held  responsible  except  as  the  snre^  of 
3.  H.  Lnmmis.  Aa  the  allowance  for  the  use  of  the  slave  Sam 
rill  inure  to  the  benefit  of  Mrs.  Lummis,  it  should  be  applied 
irst  in  satisfaction  of  her  liability  for  rents. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remande«1 
or  fiirther  proceedings  not  inconsistent  with  this  opinion. 
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APTBAI.  nOU  BtCUUM  CIRCUIT  DODKT. 

'.,  BAmBDiTOf,  unoKSE  n>,  mat  nnt  ni  nATi  oourts.— According  to 

the  genera]  bnnknipt  Uw  ot  1807,  the  udgnment  paaaea  to  the 

■aaignee  all  the  bankrapt's  property  which  hb  creditors  might  nil^Ject 

had  there  been  no  baukraptf?. 
I.  An  aarignee  maj  bring  an  action  in  the   state  courts  to  recorer  the 

title  and  poeseedon  of  the  bankrupt's  property  for  the  benefit  of  hii 

crediton. 
In  Buch  actions  the  state  conrta  lutTe  ooncnmnt  Jorisdiction  nith 

the  Federal  conrta. 
i.  In  an  action  by  an  aadgiiee  ta  recoTer  tlie  title  uid  poasesdon  of  the 

bknkmpt'i  property,  the  crediton,  as  benefidariea,  were  proper  thoD^ 

not  necMsary  parties. 

ff.  R.  Bradley,    i  -r.     .      ,.    ^ 

roHKEoDMAK,       I      ••■■•••     ForAppeltoto, 

CITED 
Bankrupt  Act  of  Congress,  sections  1, 14, 
a  Bibb,  204,  Edwards  v.  Coleman. 
14  B.  Monroe,  404. 
7  B.  Monror,  8M,  Kain  v.  I^lcher. 
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Cbaddock  &  Trabue, For  Appellees, 

CITED 
Bankrapt  Act  of  Congress  of  1867,  section  14. 

JTJDGS  ROBBBTSON  skliterxd  ths  opinion  of  ths  court. 

The  appellant  Boone,  as  assignee  in  bankruptcy  of  W.  K. 
Hall,  and  the  oo-appellants,  as  judgment  creditors  of  said  Hall,* 
brought  this  suit  in  equity  for  recovering  the  control  of  cer- 
taui  real  and  personal  estate,  charged  to  have  been  fraudu- 
lently transferred  by  EbJl  to  his  co-defendants  to  defeat  the 
claims  of  his  creditors. 

The  petition  does  not  explicitly  allege  that  Hall  had  been 
declared  a  bankrupt;  but  the  averment  that  Boone  was  by 
the  appointment  of  the  Federal  court  made  the  assignee  of 
his  estate,  fortified  as  it  is  by  the  context,  implies  that  Hall 
had  been  adjudged  a  bankrupt,  and  that  his  estate,  liable  to 
his  creditors  under  the  bankrupt  law,  had  been  regularly 
assigned  by  the  court  to  Boone  for  the  benefit  of  all  the  cred- 
itors ;  and  according  to  that  law  the  assignment  passed  to  the 
assignee  all  the  bankrupt's  property  which  his  creditors  might 
subject  had  there  been  no  bankruptcy.  Consequently  the 
petition  makes  prima  facie  an  available  case,  and  we  do  not 
doubt  that  the  state  court  had  concurrent  jurisdiction  to  decree 
in  fiivor  of  the  assignee  for  the  benefit  of  the  creditors  the 
title  and  possession  of  the  property  sued  for.  Such  jurisdic- 
tion has  been  too  often  exercised  in  Kentucky  to  allow  a  denial 
of  it  in  this  court. 

It  is  equally  apparent  to  us  that  the  creditors,  as  bene- 
ficiaries, were  proper  though  not  necessary  parties.  Never- 
theless, on  motion  without  answer,  the  circuit  court  struck  out 
the  name  of  the  assignee  for  a  supposed  misjoinder,  and  then 
dismisBed  the  petition  by  the  creditors  because  the  title  was  in 
the  assignee,  who  alone  could  maintain  the  suit  for  their  use. 
That  entire.judgment  we  adjudge  erroneous. 
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lerefore  the  judgment  in  both  aspects  is  reversed,  and 
ise  remanded  fer  further  proceedings. 


Ohm  I«— PETmON  EQUITT— Juir»  4. 

Bowman  v.  Eggner. 

AFPVAL   rVOIt    MAKIRALL   OIBOUIT   OOITIT. 

rKTB  OF  LAKiM  vxsT  OF  THB  Tknsbsbkb  Rimt — Tacakt  lakd 
IT  nnauRTETZD  et  mibtakx  n  a  bkpoktxd  fracttohai.  qdaktcb- 
tnoN  n  eustvcr  to  khtkt. — In  secdoniziag  ImndA  west  of  the 
uiMaee  Itirer  W.  T.  Hendenon,  in  consequence  of  high  wmter, 
t  the  surrey  onfioUbed  of  what  he  dedgnated  ftuctional  north- 
it  qnuter  of  section  fonr,  township  three,  range  six  went.  In 
Btnpting  to  complete  the  survey  of  said  snppoaed  fraction«l 
uter-section,  Daniel  Rowlett  b?  metes  and  bounds  .enrreyed  one 
adred  and  fourteen  acrea,  and  reported  the  same  se  aaid  fracticHial 
uter«ection;  but  bj  mistake  he  left  unsurveyed  in  said  qnuter- 
ition  fortj-ux  acres.  Patents  issued  in  183S  for  the  one  hundred 
3  fourteen  acre  fraction  and  in  1S6S  for  the  fortj-aix  acre  fraction 
Mid  qnaiter-section.  The  land  embraced  in  each  patent  was  de- 
ibed  b;  the  same  numbers,  except  as  to  quantity.  Hdd,  that  the 
tent  for  the  one  hundred  and  fotuloen  acres  did  not  embrace  the 
ly-eiz  acres,  and  that  the  holder  of  the  title  and  poaaeaaiou  of  the 
ter  could  compel  the  holder  of  the  title  under  the  elder  patent  to 
inquish  claim  and  quiet  the  title  of  the  junior  patentee  to  the 
rty-six  acres. 

patent  for  the  fbrty-dz  acre  fraction  was  not  void  under  the  prori- 
ms  of  the  statutes  of  1839  and  1»80  (H.  &  B.  1081-1094),  declaring 
at  no  quarter-section  or  fractional  quarter-section  of  land  as  Uid 
t  ahoold  be  diTided.  or  less  than  the  quarter  or  fraction  taken  by 
try. 

GiLBEBT,    1  ■„         .         ,. 

EODHAK,} ForAppellant, 

CITED 
Act  of  December  21,  1830,  Session  Acts,  page  ISS. 
Act  of  February  14,  1820,  H.  &  B.  1048. 
Act  of  December  26,  1830,  H.  A  B.  1043. 
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P.  Palmsb, For  Appellee, 

CITED 

Baoon*B.  Abridgment,  title  ''Qnmt,**  diyirion  "H.*' 

Act  of  1829,  M.  &  B.  1061. 

Act  of  1880,  M.  &  B.  1004. 

8need*8  Printed  Dedaions,  107,  Beckley  v.  Brion,  Sh^ 

Billiard  on  Real  Property,  pages  286,  286. 

Loughborough's  Digest,  page  897. 

6  Dana,  544,  Johnson  y.  Oresham* 
4  Bibb,  829,  Bledsoe  y.  Wells. 

7  Monroe,  84,  Taylor  y.  Fletcher. 
4  Insdtatee,  88. 

6  Oomyn's  Digest,  title  "  Patent,"  866. 
16  Pet  98,  Bush  y.  Ware. 

8  Pet  75,  Qamett  y.  Jenkins. 
6  Pet  498,  Barclay  y.  HowelL 

8  Howard,  187,  Croghan  y.  Kelson. 

6  Pet  82a  8  Pet  820. 

JUDGE  HABDIN  BSLnrsBSD  vsm  orariov  ov  mm  oovbt. 

This  suit  involved  the  conflicting  claims  of  the  parties  to  a 
tract  of  abont  forty-six  acres  of  land^  claimed  as  embraced  by 
a  patent  to  the  plaintifiP  issned  on  the  3d  day  of  June^  1863, 
and  which  the  defendant  also  claimed  as  embraced  by  a  grant 
from  the  commonwealth  to  John  Brooks  dated  in  1833,  under 
which,  to  the  extent  of  the  land  included  by  it,  he  derived 
title  through  several  intermediate  conveyances. 

The  court  below  dismissed  the  petition,  and  the  plaintifiP 
has  appealed  from  the  judgment. 

Hie  patent  to  Brooks,  and  each  of  three  successive  deeds 
by  which  the  appellee  acquired  his  title,  describe  the  land 
granted  to  Brooks  as  ''the  fractional  north-west  quarter  of 
section  four,  township  three,  range  six,  each  containing  one 
hundred  and  fourteen  acres;''  and  that  of- the  appellant  con- 
tains the  same  description  of  the  land  therein  granted  to  him, 
except  as  to  the  quantity  of  land,  which  is  stated  to  be  forty- 
six  acres* 

But  it  is  insisted  for  the  appellant  that  although  the  frao- 
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aatl  quartcr-sectioD  of.  land  clumed  hy  him  is,  except  in 
luntity,  of  the  same  general  description  aa  that  embraced 
Y  the  elder  patent  to  Brooks,  and  designated  by  the  same 
umber,  the  boundary  of  the  one  hundred  and  fourteen  acres 
ranted  to  Brooks  did  not  in  &ct  embrace  any  part  of  the 
tnd  in  controversy,  but  was  so  surveyed  aa  to  exclude  it,  io 
jnsequence  of  mistakes  of  Henderson  and  Bowlett,  who  were 
[igaged  in  sectioniziug  lands  west  of  the  Tennessee  River, 
jid  it  sufiBciently  appears  that  although  W.  T.  Henderson, 
ho  was  appointed  to  lay  off  and  divide  said  lands  under  the 
rovisiona  of  the  act  of  February  14,  1820  (M.  &  B.  1040), 
)  far  discharged  that  duty  as  to  locate  other  surveys  adjacent 
>  said  tracts  of  one  hundred  and  fourteen  acres  and  forty-six 
jres,  leaving  them  imperfectly  surveyed,  and  designated 
J  the  "  fractional  north-west  quarter  of  section  four,"  etc. 
taniel  Rowlett,  who  attempted  afterward  to  complete  thf 
ork  which  Henderson  had  left  unfinished,  in  consequence  oj 
igh  water  in  the  Tennessee  River  or  other  causes  (Acts  1825 
age  133),  so  laid  down  and  designated  by  metes  and  bounds  n 
Wit  as  said  "fractional  north-west  quarter  of  section  four"  aa 
)  include  only  one  hundred  and  fourteen  acres,  which  accord- 
ig  to  Rowlett's  survey  was  granted  to  Brooks,  leaving  out 
r  and  excluded  from  it  by  the  boundary  the  tract  of  about 
>rty-8ix  acres  in  controversy,  which  the  appellant  claims  to 
ave  acquired  by  his  patent  as  a  remaining  fractional  part  of 
lid  north-west  quarter  of  section  four,  etc. 

It  does  not  appear  that  either  Brooks  or  any  of  those  hold- 
ig  under  him,  except  the  appellant,  ever  occupied  or  claimed 
16  land  in  controversy  as  embraced  by  Rowletfs  survey  or 
f'mg  within  the  patent  boundary  of  Brooks ;  and  the  evidence 
Dnduces  to  the  conclusion  that  they  all  recognised  as  lim- 
ing their  poasession  a  marked  line,  established  by  Rowlettj 
xtending  from  a  "black  gum-tree"  on  the  Tennessee  River, 
icluding  one  hundred  and  fourteen  acres,  the  quantity  called 
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for  in  all  the  title-papers  of  the  appellee^  and  excluding  the 
land  in  dispute.  If  this  be  so^  and  we  think  it  is  a  fair  deduc- 
tion from  the  evidence  in  the  cause,  though  in  some  respects 
not  as  explicit  as  it  should  be,  it  is  obvious  that  the  defend- 
ant's title-papers  do  not  embrace  the  land  in  contest;  and  if 
the  patent  to  the  plaintiff  does  embrace  it,  it  is  not  void,  as 
contended  for  the  appellee,  to  the  extent  of  the  land  in  con- 
troversy, as  a  junior  patent  to  land  already  granted  by  the 
oommonwealth. 

But  it  is  contended  that  the  general  description  contained 
in  the  patent  to  the  plaintiff,  being  identical  with  that  of 
Brooks  except  as  to  quantity,  necessarily  locates  it  on  the 
survey  of  Rowlett,  and  it  therefore  as  much  excludes  the  land 
in  controversy  as  the  patent  and  deeds  under  which  the  appel- 
lee claims.  But  not  only  is  this  inference  partially  repelled 
by  the  discrepancy  in  the  two  patents  as  to  the  quantity  of 
land  granted  by  each;  but  there  being  no  parol  proof  restrict- 
ing it  to  Rowletfs  survey,  it  may  be  presumed  to  have  been 
intended  to  embrace  the  tract  in  controversy  corresponding 
with  it  in  quantity,  and  which  remained  a  vacant  fraction  of 
the  same  original  quarter-section  as  imperfectly  laid  down 
and  reported  by  Henderson,  but  by  some  mistake  of  Hewlett 
afterward  excluded  from  the  boundary  laid  down  and  located 
by  him. 

But  it  is  further  insisted  that  the  patent  of  the  appellan,^ 
was  void  because  it  was  obtained  in  violation  of  the  provisions 
of  the  acts  of  1829  and  1830  (M.  &  B.  1061-1064),  declaring 
that  no  quarter-section  or  fractional  quarter-section  of  land 
as  laid  off  should  be  divided,  or  less  than  the  quarter  or  frac- 
tion taken  by  entry.  But  this  prohibition  of  the  law,  as  we 
construe  it,  has  no  application  to  a  case  like  this,  in  which 
the  fraction  has  resulted  from  a  mistake  of  the  agents  of  the 
state  in  sectionizing  the  lands,  and  not  from  any  act  done 
by  the  patentee  or  others  for  the  purpose  of  entering  a  less 
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atity  than  the  qnarter  or  fhiotioiist  quartei^^ection  ori^iuUy 

off. 
We  are  of  the  opinion  therefore  that  the  plaintiff  vas  enti- 

to  a  judgment  quieting  his  title  and  possession  of  the  tract 
ibont  fbity-six  acres  of  land  In  controversy- 
wherefore  the  judgment  is  reversed,  and  the  cause  re- 
tded  for  a  judgment  in  conformity  with  this  opinion, 
rhe  Chief  Justice  did  not  sit  in  this  case. 

"he  foregDing  opimiin  and  msndKte  as  at  fint  rendered  being  T9oaa.- 
"ed  on  petition  for  k  rehearing,  the  court,  though  adhering  to  th« 
lotiona  of  law  ther^  expressed,  and  alao  to  the  opinion  that  the 
t  below  erred  in  dismiasing  the  petition  on  the  state  of  pleading  and 
antion  presented  by  the  record,  so  modifles  the  opinion  and  mandate 
1  the  retarn  of  the  caoae  to  allow  further  pleading  and  preparation 
I  the  relatire  location  and  description  of  the  lands  cliumed  lij  boUi 
!ea,  and  other  material  facta  involved  in  the  controTersj,  and  farther 
eedingi  not  inconsistent  with  aud  opinion  aa  thva  modified. 


Cue  17— petition  ORDINART— Jm™  4. 

Coleman's  executor  v.  Tally's  administrator. 

ATPWJJ,  TKOM  axAHT  dBCUTT  OOttKT. 
MIGITKK  OF  SRTERU.  K0TB8   OK   THE  ajME  OBLIOOB  MUST  PIKX^n> 

OX  KACH  HOTS  in  PBOFKR  TiHK. — When  anch  notes  mature  at  dif- 
ferent dates,  the  anignee  mnat  use  proper  diligence  to  collect  eadi 
note,  or  else  he  can  not  recover  against  the  assignor  on  hia  liabilitj 
implied  h;  his  assignment  of  the  note. 

Aignee  failed  to  proseoate  sail  on  some  of  the  note*  within  proper 
time ;  but  in  a  suit  thereafter  brought  to  sabject  land  to  the  payment 
of  all  the  notes  the  asdgnee  recovered  onl;  a  part  of  hia  aggregate 
debt.  In  an  action  against  the  assignor  on  hia  assignments  of  tli« 
several  notes,  the  assignee  could  not  apply  tlie  amount  realized  aa 
above  to  the  extinguish  ment  of  the  notes  first  maturing,  on  whidi 
proper  diligence  had  not  been  used  by  him. 
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£.  D.  Smtth^ For  Appellant, 

CITED 
1  Bibb,  542.  1  Bibb,  596.  1  J.  J.  MarshaU,  807. 

0.  D.  McManaka, For  Appellee. 

JUDGE  HARDIN  deliyebkd  thk  oPiirioK  or  thb  ootjbt. 

On  the  6th  day  of  August,  1861,  Samuel  Tully  sold  and 
conveyed  to  A.  M.  Phillips  a  tract  of  fifty  acres  of  land  for 
eight  hundred  dollars,  for  which  he  took  the  notes  of  Phillips, 
as  follows:  for  seventy-five  dollars,  payable  December  25, 
1861;  seventy-five  dollars,  payable  December  26,  1862;  one 
hundred  and  fifty  dollars,  payable  December  25,  1861;  one 
hundred  and  fifty  dollars,  payable  December  25,  1862;  one 
hundred  and  fifty  dollars,  payable  December  25,  1863;  and 
two  hundred  dollars,  payable  December  25,  1864.  The  first 
of  these  notes  was  assigned  by  Tully  to  £.  H.  Smith,  and  the 
second  to  Daniel  Kinman,  and  he  assigned  the  other  four 
notes  to  W.  B.  Coleman,  August  7,  1861.  On  the  27th  day 
of  February,  1863,  Alfred  Bickers,  as  executor  of  Coleman,  who 
had  died,  brought  a  suit  in  equity  against  Phillips,  Kinman, 
and  Smith  for  enforcing  the  vendor's  lien  and  a  sale  of  the 
land  to  pay  the  debts ;  and  in  that  suit  he  realized  by  the  sale 
of  the  land  as  of  date  the  11th  of  July,  1864,  three  hundred 
and  eighty -seven  dollars.  Phillips  in  the  mean  time  had 
become  insolvent  and  a  non-resident,  having  removed  to  the 
state  of  Illinois  in  the  spring  of  1865. 

Tully  having  died,  a  suit  was  prosecuted  by  his  adminis- 
trator for  a  settlement  of  his  estate,  and  Coleman's  executor, 
being  made  a  party,  preferred  his  claim  against  Tully's  estate 
for  the  balance  of  the  notes  of  Phillips  founded  on  the  assign- 
ments to  Coleman.  And  a  commissioner  to  whom  the  cause 
was  referred  reported  a  balance  due  to  Coleman's  executor  of 
three  hundred  and  seventy  dollars  and  forty  cents,  the  pay- 
ment of  which  was  resisted  on  the  ground  that  Tully's  estate 
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ma  released  from  liability  oq  his  assignmeote  hj  the  ^ore  of 
Coleman's  ezecntor  to  proeeonte  ibe  claims  against  Phillips 
with  doe  diligeooe.  And  upon  exceptions  to  the  conunis- 
doner's  report  the  court  rejected  the  claim,  adjadging  that, 
Coleman's  executor  having  collected  of  Phillips  hj  the  sale 
of  the  land  a  som  eqoal  to  the  amount  of  all  the  notes  on 
which  due  and  proper  diligence  was  used  in  proceeding 
igainst  Phillips,  TuU^s  estate  was  released  &om  all  liability 
implied  hj  his  assignments  of  the  notes.  Coleman's  executor 
now  seeks  a  reversal  of  the  judgment. 

It  is  conceded  that  the  appellant  did  not  use  proper  dili- 
geooe to  recover  on  the  note  of  one  hundred  and  &{ty  dollars 
which  became  due  on  the  25th  of  December,  1861;  but  as  to 
the  note  for  a  like  sam  payable  one  year  thereafter,  it  does  not 
appear  that  by  any  vigilance  he  could  have  obtained  a  per- 
sonal judgment  thereon  sooner  than  he  did — on  the  30th  of 
May,  1 863 — nor  does  there  appear  to  have  been  a  want  of  dili- 
gence  in  suing  out  an  exeontion  on  the  judgment,  which  was 
done  on  the  lOtb  of  June,  1863.  And  as  Phillips  became  a 
Dbn-resident  before  the  maturity  of  the  remaining  notes  of 
one  hundred  and  fifty  dollars,  payable  December  25, 1863,  and 
two  hundred  dollars,  payable  December  25,  1864,  so  that  a 
personal  judgment  on  either  of  them  could  not  be  obtained, 
due  diligence  was  used  by  the  appellant  in  proceeding  on 
those  notes  by  amended  pleading  in  the  suit  for  the  sale  of  the 
land,  that  being  the  only  estate  of  Fhillipe  wi^n  the  reach 
of  the  process  of  the  court,  (Clay  v.  Johnson,  &c.,  6  Monroe, 
644;  Wood  v.  Berthoud,  4  J:  J.  Marsh.  303.)  It  seems  to  us 
therefore  that  the  appellant's  claims  should  not  have  been 
rejected  on  tlie  ground  that  proper  diligence  had  not  been 
used  in  pursuit  of  bis  remedies  agmnst  Phillips,  so  &r  at 
those  dums  were  founded  on  the  assignment  of  the  notee 
of  one  hundred  and  fifty  dollars,  due  December  25,  1862; 
one  hundred  and  fifty  dollars,  due  December  25,  1863;  and 
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two  hundred  dollars^  due  December  25,  1864;  and  as  these 
amoonted  to  more  than  the  sum  of  three  hundred  and  eighty- 
seven  dollars  collected  in  the  suit  against  Phillips^  it  results 
that  the  court  erred  in  rejecting  the  entire  claim. 

But  it  is  insisted  for  the  appellant  that  although  there  was 
a  &ilure  to  proceed  with  diligence  on  the  note  for  one  hundred 
and  fifly  dollars  which  first  became  due^  as  a  larger  amount 
was  recovered  by  the  sale  of  the  land^  that  note  should  be 
treated  as  satisfied  rather  than  a  like  amount  of  the  other 
debts.  But  we  conceive  the  correct  rule  to  be  precisely  the 
reverse.  To  enable  the  appellant  to  recover  on  the  implied 
contract  resulting  from  the  assignment  of  each  particular  note 
he  should  have  prosecuted  all  his  remedies  against  the  debtor^ 
legal  and  equitable,  with  reasonable  diligence;  and  having 
&iled  to  do  so  as  to  one  of  the  notes,  it  would  not  have  been 
just  or  equitable  to  allow  him  to  shift  the  loss  consequent  on 
his  own  laches  on  the  estate  of  his  assignor  by  first  applying 
to  that  debt  for  which  the  estate  was  not  liable  the  funds 
which  would  discharge  a  like  amount  for  which  it  was  liable. 
We  therefore  concur  in  the  conclusion  of  the  court  below  as 
to  the  note  for  one  hundred  and  fifty  dollars,  due  Decem- 
ber 25, 1861. 

No  error  is  perceived  in  the  adjustment  of  the  laud  trans- 
actions between  TuUy  and  Chipman. 

But  for  the  error  indicated  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  judgment  hot  inconsistent  with  the 
principles  of  this  opinion. 
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▲PPKAL  FROM  C1.BTBR  GIBCUIT  COURT. 

1.   EXTKNUOir    OF    TDfB    TO    KEDEBM    LAND    SOLD    UNDKB    EXBCUTION    IB 
MSRBLT   A  WAIVER    OF    THK    FORFETTURR    OF    THE    RIGHT    FOR    THR 

8PB0IFIRD  TDCE,  and  doos  not  have  the  effect  of  converting  the  pur- 
chase into  a  lien  to  secure  the  repayment  of  the  purchase-money. 
(Southard  v.  Pope^s  executor,  9  B.  Monroe,  261.) 
9.  Purchase  of  land  at  execution  sale  rt  creditor  for  benefit  of 

THE  debtor — A  UEN,   AND   NOT   THE  ABSOLUTE  TITLE,   ACQUIRED. — 

While  it  was  undoubtedly  designed  in  this  case  by  the  parties  to 
clothe  the  execution  sale  in  the  garb  of  an  absolute  purchase,  and  the 
subsequent  written  agreements  in  that  of  a  conditional  resale  to  the 
debtor,  the  proof  showed  that  the  real  object  was  to  secure  to  the 
creditor  the  ultimate  payment  of  his  debt,  and  a  usurious  compensa- 
tion for  indulgence,  in  the  form  of  a  lease  uf  the  land,  and  the  parol 
evidence  was  admissible  to  prove  the  real  character  of  these  transac- 
tions. A  lien  on  the  land  for  the  creditor's  debt  was  acquired,  and 
is  enforced. 
8.  Parol  evidence — When  admissirle  to  disprove  writings. — ^Usurt 
AND  FRAUD. — Whenever  a  contract  is  infected  with  usury  or  fraud, 
parol  proof  may  be  admitted  to  show  its  real  character  is  different 
from  what  the  writing  purports  on  its  face.  (6  Littell,  84 ;  14  R 
Monroe,  624;  4  Bush,  686.) 

W.  G.  Ireland, For  Appellants, 

CITED 

10  B.  Monroe,  259,  Smithpeters  v.  ariffin's  adm*r. 
18  B.  Monroe,  607,  Carey  v.  Gregory. 

1  Dana,  864,  Million  v.  Riley,  &c 

2  R  Monroe,  254,  Reid  v.  Heasley. 
4  J.  J.  Marshall,  Major  v.  Deer. 

4  Monroe,  400,  McConnell  v.  Bowdry*s  heirs, 
9  B.  Monroe,  188,  McOandless  &  Co.  v.  Hadden. 

8  Metcalfe,  435,  Deeten  v.  Logan. 

9  R  Monroe,  264,  Southard  v.  Pope's  ex'r. 
Civil  Code,  section  1 25. 
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E5»viau>  f  .  DtTLiN, For  Appellee, 

CITED 

8  Moicalf e,  424,  Smith  y.  Fergoson,  &c 

9  Dana,  119,  Woodward  v.  Fitzpatrick. 
2  R  Monroe,  72,  Cook  v.  Colyer's  adm*n 
8  Dana,  Jd58,  Bright  v.  Wrangle. 

5  LitteU,  86,  Skinner  y.  Miller. 
2  J.  J.  Marshall,  472,  Secrest  y.  Tomer. 
8  J.  J.  Marshall,  868,  Edrington  y.  Harper. 
4  Monroe,  846,  'V^lkins  y.  Sears. 
4  Bibb,  462,  Blanchard  y.  Kenton. 
7  Monroe,  480,  Toder  y.  Standeford. 
Hardin,  6,  Reed  y.  Lansdale. 

TODOIS  HABDIN  DSLrysasD  the  oranov  of  th«  ooubt. 

OttweU  Smith  having  become  the  purchaser  at  a  decretal  sale 
of  about  five  hundred  acres  of  land^  for  which  he  executed  his 
bond  payable  to  William  Poague^  the  plaintiff  in  the  suit^  the 
commiasioner  transcending  his  authority  as  appears^  attempted 
to  convey  the  title  to  Smith.    In  July,  1850,  an  execution 
having  been  issued  on  the  sale-bond  and  levied  upon  the  land, 
it  was  aold  by  the  sheriff,  and  purchased  by  A.  W.  Ferguson  for 
$416,99,  the  amount  of  the  debt  of  which,  under  some  arrange- 
ment with  Poague,  he  had  become  the  owner;  and  on  the  28th 
of  Juie,  1851,  Ferguson  and  Siiiith  entered  into  a  written 
agreement,  stipulating  for  the  lease  of  the  land  by  the  latter 
until  the  first  day  of  March,  1853,  for  which  he  agreed  to  pay 
seventy-five  dollars  per  annum  rent;  the  contract  reciting  the 
&ct  that  Smith  believed  that  he  could  not  redeem  the  land 
''within  the  time  prescribed  by  law,''  and  containing  a  covenant 
ttiat  he  would  surrender  the  possession  at  the  end  of  the  term 
''unless  he  should  repurchase  in  the  mean  time.'' 

And  simultaneously  with  the  lease  the  parties  also  executed 
the  following  agreement: 

"It  is  here  distinctly  understood  by  both  parties  that 
1430.18  was  tiie  amount  of  purchase-money  on  the  within 
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five  hundred  acres  of  land^  and  $28.25  the  amount  of  interest 
and  cost  of  making  deed  to  the  first  of  March^  1851,  from  the 
time  of  purchase,  which  makes  the  within  sum  of  $458.33, 
amount  to  be  paid,  together  with  rent,  should  said  Smith  re- 
purchase in  the  mean  time.  Bent  commencing  on  the  first 
day  of  March,  1851. 

June  2S,  1851.  Caswell  Smith, 

A.  W.  Ferguson. 
Attest :  Lexious  Rippe." 

Ferguson  died  in  1855,  and  shortly  thereafter  his  adminis- 
tratrix brought  two  actions  against  Smith  for  the  recovery  of 
rent;  one  of  them  upon  said  written  contract,  and  the  other  for 
the  use  and  occupation  of  the  premises  after  its  expiration; 
and  a  third  action  was  instituted  by  the  widow,  administratrix, 
and  children  of  Ferguson  for  the  recovery  of  the  land.     These 
suits  were  consolidated  and  transferred  to  equity,  the  defendant 
pleading  payment  in  bar  of  the  actions  for  rent,  and  presenting 
an  equitable  defense  in  the  ejectment  suit.     In  his  answer 
in  the  last-named  case,  which  contained  a  counter-claim,  the 
defendant  alleged,  in  substance,  that  Ferguson   made   said 
purchase  of  the  land  and  obtained  the  sheriff's  deed  therefor 
under  an  express  contract  with  him  that  the  deed  when  so 
obtained  should  operate  as'  a  mortgage  for  the  purpose   of 
securing  the  payment  of  the  debt  apparently  satisfied  by  the 
purchase,  but  which  in  fact  remained  unpaid ;  and  the  stipula- 
tion for  the  payment  of  rent  was  merely  a  device  to  secure  to 
Ferguson  usurious  interest  on  the  debt;  and  that  the  pretended 
leasing  was  but  a  corrupt  usurious  arrangement  under  the  pre- 
text of  a  contract  of  renting;  and  the  agreement  for  repur- 
chasing the  land  within  two  years  from  the  first  of  March, 
1851,  was  only  me^nt  and  intended  to  provide  for  the  redemp- 
tion of  the  land  ty  payment  of  the  debt,  as  in  the  case  of  an 
ordinary  mortgage. 

These  averments,  and  others  affecting  the  validity  of  the 
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anerted  title  of  the  plamti£b|  were  controverted  by  appropriate 
leplies. 

And  upon  final  hearing  the  court  adjudged  that  the  pur- 
ehase  and  deed  of  Ferguson  were  made  to  secure  the  payment 
of  the  debt,  and  that  the  defendant  had  manifested  his  right 
to  redeem  the  land^  and  to  that  end  directed  a  sale  of  so  much 
of  the  land  as  necessary  to  pay  the  debt^  interest^  and  costs ; 
and  from  that  judgment  the  plainti£&  have  appealed^  and  Smith 
has  prayed  a  cross-appeal. 

It  is  argued  for  the  appellee  that  as  the  commissioner's  deed 
to  him  was  made  without  authority  it  did  not  convey  the  legal 
title,  and  the  land  was  therefore  not  subject  to  sale  under  the 
execution  m  the  name  of  Poague;  but  if  this  be  so,  the  agency 
of  the  appellee  in  procuring  the  sale  to  be  made,  and  his  sub- 
^uent  acquiescence  in  it,  were  such  as  to  estop  him  from 
reljing  upon  the  invalidity  of  his  own  title  as  a  ground  for 
avoiding  the  sale  and  conveyance  to  Ferguson. 

But  the  midn  and  controlling  question  to  be  determined  is, 
whether  Ferguson  by  his  purchase  and  the  sheriff's  deed  to 
him  acquired  only  the  rights  of  a  mortgagee,  or  was  invested 
with  the  absolute  right  to  the  land  as  well  as  the  legal  title. 

It  is  insisted  for  the  appellants  that  neither  the  writings 
of  the  28th  of  June,  1851,  nor  the  evidence  of  a  parol  agree- 
ment preceding  the  sale,  if  admissible  at  all  to  affect  the  legal 
import  of  the  sheriff's  deed,  can  establish  more  than  a  condi- 
tional contract  for  the  repurchase  of  the  land,  or  an  enlarge- 
ment of  the  statutory  right  of  redemption  until  the  first  day 
of  March,  1853. 

It  IB  often  difficult  to  distinguish  between  a  contract  oper- 
ating as  a  mortgage  and  a  conditional  sale ;  but  if  a  transac- 
tion be  of  the  latter  character,  we  concede  that  the  rights  of  a 
purchaser  may  be  lost  by  a  failure  to  perform  the  condition 
within  the  stipulated  time.  And  it  is  equally  true  that  a 
Bimple  agreement  for  the  extension  of  the  time  allowed  by  law 
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>r  redoeming  land  sold  tinder  exeoution  is  merely  a  waiver  of 
le  forfeiture  of  the  right  for  the  specified  time,  and  does  not 
ave  the  effect  of  converting  the  purchase  into  a  mere  lien  to 
ware  the  repayment  of  the  purohase-money.  (Southard  v. 
'ope's  ei'r,  9  B.  Monroe,  261.) 

But  au  essentially  different  transaction  is  presented  by  the 
ELTol  evidence  in  this  case,  if  it  is  competent  to  qualify  or 
EFect  the  legal  import  of  the  writings. 

It  conclusively  appears  £rom  the  testimony  of  the  sheriff 
id  other  evidence  that  the  nominal  purchase  of  the  land  h; 
'eif^uson  for  only  about  one  fourth  of  its  value  wss  the 
isult  of  an  arrangement  to  vest  the  title  in  him  through  the 
inns  of  a  sheriff's  sale  and  conveyance  aa  security  only  for 
le  debt,  and  that  Smith  assented  to  it  on  the  &ith  of  his 
isnrances  that  he  would  obtain  and  hold  the  title  subject  to 
idemption  by  the  payment  of  the  debt.  It  appears  from 
le  testimony  of  the  sheriff  that  he  could  have  realized  the 
mount  of  the  debt  by  the  sale  of  part  only  of  the  land ;  but 
mith,  relying  on  the  agreement  of  Ferguson,  desired  that 
le  whole  five  hundred  acres  should  be  bid  off  to  him  for  the 
[nount  of  the  execution,  and  the  sheriff  acted  accordingly. 
Hiile  it  was  undoubtedly  designed  to  clothe  the  first  transac- 
on  in  the  garb  of  an  absolute  purchase,  and  the  subsequent 
ritten  agreements  in  that  of  a  conditional  resale  to  Smith, 
'e  are  satisfied  from  the  evidence  that  the  real  object  of  the 
artiea  was  to  secure  to  Ferguson  the  ultimate  payment  of  his 
ebt,  and  a  usurious  compensaUon  for  indulgence  in  the  form 
f  a  lease  of  the  land;  and  the  parol  evidence  was  admissible 
>  prove  the  real  character  of  these  transactions,  both  because 
ley  were  infected  with  a  usurious  device,  and  the  violation 
f  the  agreement  under  which  Ferguson  purchased  the  land 
ivolved  the  commission  of  a  fraud,  against  which  Smith  was 
Qtitled  to  relief  in  a  court  of  equity.  (Skinner  v.  Miller, 
Litt.  84;  Langhann  v.  Payne,  14  B.  Mon.  624;  Green  v 
tall,  4  Bush,  686.) 
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It  results  that  the  judgment  providing  for  the  redemption 
of  the  land  must  be  affirmed. 

But  as  it  appears  that  several  sums  were  paid  hj  Smith 
as  rents^  the  judgment  which  provides  for  the  payment  of 
interest  on  the  amount  of  the  debt  from  the  8th  day  of  July, 
1850y  should  have  been  credited  by  these  sums;  and  the  de- 
fendant was  also  entitled  to  a  judgment  for  costs  in  each  of 
the  actions  for  rent  and  on  his  counter-claim;  but  it  was 
proper  to  order  the  costs  of  enforcing  the  judgment,  and  such 
costs  as  were  incidental  to  the  prosecution  of  the  suit  for  the 
purpose  of  enforcing  the  lien,  to  be  taxed  against  him. 

.Wherefore  the  judgment  is  affirmed  on  the  appeal  and 
reversed  on  the  cross-appeal,  and  the  causes  are  remanded  for 
a  judgment  not  inconsistent  with  this  opinion. 


Cask  19— PETITION  EQUITY— Juhk  4. 

The  Security  Fire  Ins.  Co.  of  New  York  v.  The 
Kentucky  Marine  and  Fire  Ins.  Co. 

AFFSAL  FBOM  L0UI8YILLK  OHAKCXBT  OOTJRT. 

1.  RrnHMnKTiYB  Inburangbs. — ^In  fire  as  well  as  marine  insurances  a 
reCrospeettye  iosarance,  made  when  the  tiling  insured  is  distant,  and 
its  itatiia  onknown  to  either  party,  will  bind  the  insurer  for  a  Iosr 
oocurring  before  the  date  of  the  contract 

%>  The  mieaticfa  to  make  the  insurance  retrospectiye  may  be  implied  from 
the  drenmatanoes  under  which  it  was  made. 

8.  Pabol  oaMTKACT  TO  xhsubb. — ^A  contract  to  issue  a  policy,  or  nn 
executory  agreement  to  insure,  may  be  binding,  according  to  the 
eommon  law,  without  any  written  memorial. 

L  Hie  proriaiaii  in  the  company's  charter,  "that  all  policies  and  contracts 
of  insurance  which  may  be  made  or  entered  into  by  said  corporation 
■hall  be  subscribed  by  the  president  or  the  president  pro  tem,^  and 
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dgned  and  attested  by  the  secretaiy,  and  being  so  signed  and 
attested  shall  be  binding  and  obligatojry  on  the  said  corporation 
without  the  seal  thereof,  according  to  the  tenor,  extent,  and  meaning 
of  snch  policies  or  contracts,'^  does  not  change  or  repeal  the  common 
law  in  respect  to  executory  contracts  for  insurance  or  for  polides. 

The  words  **  all  policies  or  contracts  of  insurance  *'  import  exe- 
cuted insurances,  and  not  executory  contracts  for  policies  or  for 
insurance. 
fL  Oourts  of  equity  will  not  only  specifically  enforce  an  oral  contract  for 
a  policy;  but,  having  jurisdiction  for  specific  enforcement,  will,  to 
aroid  unnecessary  circuity,  adjudge  the  damages  just  as  if  a  policy 
had  been  executed,  and  an  action  had  been  brought  on  it  for  the  loss 
of  the  thing  thereby  insured. 

BoDLET  &  SiMRALL, For  Appellant, 

CITED 

16  Ohio  Rep.  149,  Cockcrill  v.  Cincinnati  Marine  Ins.  Ca 

Amould  on  Insurance,  289,  54. 
12  Wheaton's  Rep.  418,  90. 

1  Phillips  on  Insurance,  8,  2,  sections  8,  874,  877. 

2  Bac.  Ab.  637,  558. 

Park  on  Insurance,  86,  Intro.  1. 

4  Teates,  468,  Smith  y.  Odlin. 
1  Duer  on  Insurance,  60. 

8  B.  Monroe,  881,  Franklin  Insurance  v.  Hewitt,  Ac 
1  Marshall  on  Insurance,  21. 

1  Blackstone's  Commentaries,  75,  and  note  18. 

2  Vesey,  jr.  18,  Morgan  v.  Mather. 

12  Louisiana  Rep.  288,  Courtenay  t.  Mississippi  Ins.  Ca 

5  Bam.  &  Adol.  65,  Goes  y.  Lord  Nugent 

8  Bingham  (N.  R)  298,  Stowcll  v.  Robinson. 

8  Metcalf  s  (Mass.)  Rep.  486,  Cummings  v.  Arnold. 

Acts  of  Kentucky,  1864,  p.  802. 
2  Cranch^s  Rep.  167,  Head  &  Armory  y.  Providence  Ins.  Oa 
4  Cowen*s  Rep.  645,  Perkins  y.  Washington  Insurance. 
48  Eliz.  Chy.  12.  6  Eastman,  588. 

Wk.  Atwood, For  Appellee^ 

CITED 

1  Amould  on  Insurance,  229,  287-289,  286,  288,  25,  26. 

1  Phillips  on  Insurance,  8d  ed.,  sections  174,  874,  875,  985. 

2  Bosanquet  &  Puller,  New  Reports,  269. 
8  Massachusetts,  188,  Oliver  y.  Green. 
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H  Wend.  859,  New  York  Bowery  Pire  Ins.  CJo.  v.  New  York  Kre  Ins.  Oa 

ISXaaiachiiaetts,  61,  Lock  y.  North  American  Ins.  Co. 
^  267,  Bardett  v.  Walter. 

2  Peten's  South  Carolina  Rep.  26,  Colambia  Ins.  Co.  v.  Lawrence. 

WB.  Monroe,  242,  -fitna  Ins.  Co.  v.  Jackson,  Owsley  &  Co. 

8  Kent's  Commentaries,  5th  edition,  278,  279. 

8  Parsons  on  Maritime  Law,  102. 

1  Parsons  on  Marine  Insurance,  297. 

88  Pennsylrania,  250,  Philadelphia  Ins.  Co.  t.  Washington  Ins.  Co. 
Emerigon  on  Insurance,  201. 

8  Mana,  443,  Eagle  Ins.  Co.  v.  Lafayette  Ins.  Co. 

1  Story's  Rep.  458,  New  York  Marine  Ins.  Co.  y.  Protection  Ins.  Co. 
U  Heeson  &  Welsby,  811,  812,  Baron  Park  in  Sathariand  v.  Pratt 

8  Adolph  &  Ellis,  308. 

•  Qfay,  215,  Carver  Co.  v.  Man.  Ins.  Co. 
18  Wheaton,  403,  Gten.  Int  Ins.  Co.  v.  Rugglek. 

83  Pennsylvania,  65,  Philadelphia  Life  Ins.  Co.  v.  American  Life  Ins.  Co. 
85  New  Hampshire,  328. 
10  Howard's  S.  C.  Rep.  822,  Commercial  Mutual  Marine  Ins.  Co.  t.  Union 

Mntoal  Ins.  Co. 
88  Indiana,  17,  American  Horse  Ins.  Co.  v.  Patterson. 
ilktdieT'g  New  Jersey,  268,  HaUock  y.  The  Insurance  Co. 
SDuteher,  645,  same  case. 

28  Wend.  18,  Lightbody  v.  The  North  American  Ins.  Co. 

4  Cowen,  645-666,  Perkins  v.  Washington  Ins.  Co. 

1  Wash.  C.  C.  R  93,  Kohne  v.  The  Insurance  Co.  of  North  America. 
20  Barbour,  475. 

17  Iowa,  276,  City  of  Davenport  v.  Peoria  Insurance  Ca 
27  New  York,  216,  Audubon  y.  Excelsior  Ins.  Co. 

29  Barbour,  312,  Whittaker  y.  The  Farmers  Union  Ins.  Co. 

8  B.  Monroe,  231,  Franklin  Ins.  Co.  y.  Hewitt,  Allison  &  Co. 
Angell  on  fire  and  life  Insurance,  section  38. 
Massachusetts  Revised  Statutes,  ed.  1836,  ])p.  322, 828,  chap.  87,  sea  18. 

8  Pick.  68,  New  England  Ins.  Co.  v.  DeWolf. 
1  Pick.  278,  McCullough  v.  Eagle  Ins.  Co. 

10  Pick  826,  Thayer  v.  Medina  Mutual  Ins.  Co. 
6  Gray,  204,  Eennebeck  Co.  v.  The  Augusta  Insurance  and  Banking  Oa 

5  Barr,  839,  Hamilton  v.  Lycoming  Co. 

9  How.  South  Carolina  Rep.  890,  Tkylor  v.  The  Merchants  Fire  Ins.  Oa 
4  Sandford*s  Chancery,  408,  Carpenter  v.  Mutual  Safety  Ins.  Co. 

1  New  Series  (10  Old  Series)  Am.  Law  Reg.  116,  Constant  y.  Ins.  Co. 

80  Ohio,  629,  Palm  y.  The  Medina  Ins.  Co. 

25  Indiana,  586,  New  England  Ins.  Co.  v.  Robinson. 

81  Alabama,  711,  Mobile  Ins.  Co.  v.  McMillan. 
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19  New  York,  306,  Trustees  of  Baptist  Church  ▼.  Brooklyn  Fire  Ins.  Co. ; 
affirmimg  same  case  in  18  Barbour,  69. 
Houton  Rolling-mill  y.  Ross's  adm'r,  Ms.  Op.  Court  of  Appeals  of 
Kentucky,  Fall,  1869. 
43  Barbour,  851,  Post  ▼.  The  u£tna  Ins.  Co. 
12  Allen,  394,  Graves  y.  Washington  Ins.  Co. 
12  Gray,  265,  Blake  y.  Exchange  Mutual  Ins.  Co. 
85  Wend.  879,  McMasters  y.  Winchester  Mutual  Ins.  Ca 
25  Wend.  874,  Turley  y.  North  American  Ins.  Co. 
8  Comstock,  122,  O'Neil  y.  Buffalo  Ins.  Co. 
6  Cush.  342,  Clark  y.  New  England  Ins.  Co. 

Ms.  Op.  Court  of  Appeals  of  Ey.,  Kenton  Ins.  Co.  y  Shea  A  0*00011611 
5  Gray,  497,  Gloucester  Co.  y.  Howard  Fire  Ins.  Co. 
66  Pennsylvania,  256,  Eureka. 
8  Cush.  263,  Trull  Y.  Roxbury  Mutual  Fire  Ins.  Co. 
2  Comstock,  235,  Hone  y.  Mutual  Safety  Ins.  Co. 
1  Sandford,  187,  same  case. 
Ms.  Op.  Court  of  Appeals  of  Kentucky,  Gk)8sam  y.  Badgett. 

JUDGE  ROBERTSON  dbutebed  the  opinion  of  the  oourt. 

In  the  summer  of  the  year  1865  McFerran^  Manifee  &  Co., 
owning  a  large  quantity  of  cotton  purchased  in  Georgia  for 
resale  in  New  York — ^to  be  shipped  from  Columbus  in  barges 
down  the  Chattahooche  to  Appalachicola,  in  Florida,  and  to 
be  thence  transhipped  in  the  Mary  Lucretia  and  Metropolis, 
ships,  to  the  city  of  New  York — ^procured  from  the  appellee 
an  oral  contract  for  insurance  against  the  perils  of  navigation, 
which  the  appellant  reinsured  to  the  appellee ;  and  to  fill  up 
the  uninsured  gap  between  the  landing  and  transhipment  of 
the  cotton  at  Appalachicola,  the  owners  also  obtained  from 
the  appellee,  on  the  10th  of  October,  1865,  an  oral  contract 
for  insurance  against  fire  risks  ^^on  cotton  <U  Appalachicola 
awaiting  shipment  per  Mary  Lucretia  and  Metropolis"  On 
the  same  day  the  appellant  made  with  the  appellee  a  similar 
contract  of  reinsurance  of  the  same  cotton  against  the  same 
risk.  And  on  the  17th  of  October,  1865,  the  appellant's 
agent,  Muir,  made  in  his  book  B,  kept  by  him  as  evidence 
of  insurances,  an   entry  of  the  insurance  and  reinsurance, 
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described  as  insuring  against  a  ^^firt  risk  on  ooUon  at  Appalor 
ehieola  awaiting  shipment,^' 

There  is  neither  proof  nor  sufficient  presumption  that  at 
the  date  of  the  entry  in  book  B  owners  or  insurers  knew  that 
the  cotton  had  reached  Appalachicola ;  but,  as  afterward  ap- 
pearedi  some  of  it  (forty-six  bales)  had  been  consumed  by  fire 
at  the  wharf  in  Appalachicola  on  the  6th  of  October,  1865. 

On  satisfiictory  proof,  the  appellee  adjusted  the  loss  and 
paid  the  owners  its  portion  of  the  liability  according  to  its 
contract  of  insurance,  and  thereafter  brought  this  suit  against 
the  appellant  for  a  specific  execution  of  its  contract  of  rein- 
surance and  for  indemnity  in  damages,  and  finally  recovered  a 
judgment,  which  by  this  appeal  the  appellant  seeks  to  reverse 
on  the  following  grounds,  on  which  the  action  was  unsuccess- 
fully defended : 

1.  There  was  no  retrospective  insurance  or  reinsurance 
against  fire  beyond  the  date  of  the  contract. 

2.  An  oral  contract  for  insurance  was  not,  according  to  the 
common  law,  binding  and  enforceable. 

3.  1£  such  a  contract  was  valid  at  common  law,  the  ap- 
pellee's charter  modified  that  law  in  that  respect  by  requiring 
a  written  memorial  signed  l^  the  president ;  and  consequently, 
as  the  alleged  insurance  was  not  binding,  the  reinsurance  was 
not  obligatory,  because  it  only  insured  the  original  insurer 
against  an  enforceable  liability. 

It  seems  to  this  court  that  none  of  these  grounds  are  sus- 
tained by  the  law  and  the  fiusts  in  the  case. 

1.  Simple  insurance,  prima  fade,  implies  the  existence  of 
the  thing  insured  at  the  date  of  the  contract.  But  when,  as 
in  marine  policies,  the  thing  being  distant  and  its  status  un- 
known to  either  party,  an  insurance  '^lost  or  not  lost"  may 
bind  the  insurer  for  a  loss  occurring  before  the  date  of  the 
contract.  Such  a  provision  is  quite  usual  in  fire  as  well  as 
marine  insurances,  and  without  these  express  words  circum- 
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Btanoes  may  sufficiently  imply  the  same  intent.  (1  Arnould  on 
Insorance^  25 ;  Phillips  on  Insurance^  sec.  925 ;  General  Int. 
Ins.  Co.  y.  Ruggles,  12  Wheat.  403.) 

The  marine  insurance  and  reinsurance  in  this  case  were 
expressly  retrospective,  and  the  evident  purpose  of  the  owners 
and  of  the  appellee  was  to  protect  the  cotton  from  fire  from 
the  landing  to 'the  transhipment  of  it  at  Appalachicola.  The 
testimony  is  conclusive  to  that  eifect.  This  authorizes  the  pre- 
sumption that  the  insurance  was  co-extensively  comprehensive; 
and  the  testimonyi  when  carefully  analyzed|  preponderates 
decidedly  that  way,  and  does  not  conflict  with  the  necessary 
construction  of  the  entry  in  book  B. 

2.  Although  a  policy,  as  an  executed  contract  of  insurance, 
is  defined  to  be  documentary  and  authenticated  by  the  under- 
writer's signature,  yet  a  contract  to  issue  a  policy  as  an  execu- 
tory agreement  to  insure  may  be  binding  without  any  written 
memorial  of  it.  No  statute  of  frauds  applies,  and  the  common 
law  does  not  require  writing.  This  has  been  often  adjudged; 
but  for  the  purpose  of  mere  authority  now  the  cases  of  Tay- 
lor V.  Merchants  Ins.  Co.,  9  Howard,  390 ;  and  of  Commer- 
cial Ins.  Co.  V.  Union  Mutual  Ins.  Co.,  19  Howard,  318,  are 
deemed  sufficient.  And  in  the  case  in  9  Howard  the  Supreme 
Court  decided,  as  many  other  courts  have  also  decided,  not 
only  that  such  an  oral  contract  for  a  policy  might  be  specific- 
ally enforced,  but  that  a  court  of  equity  having  jurisdiction 
for  specific  enforcement  would,  to  avoid  unnecessary  circoity, 
adjudge  the  damages  just  as  if  a  policy  had  been  executed,  tnd 
an  action  had  been  brought  on  it  for  the  loss  of  the  thing 
thereby  insured. 

3.  In  our  judgment  the  appellee's  charter  does  not  require 
such  executory  contract  to  be  in  writing.  Jff^  U  dot»  Ui$am 
anomaly,  for  toe  knofo  of  no  other  American  charier  thai  doa  m 
require. 

The  seventh  section  of  the  appellee's  charter  recAfniijK  die 
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power  of  the  corporation  to  insure  all  kinds  of  property 
against  fire  and  marine  risks,  and  to  do  all  things  respeoHng  in^ 
wnmoe  which  an  individual  might  lawfully  do,  "said  all  other 
things  necessary  and  proper  to  promote  these  objects.^'  As 
the  conmion  law  allows  an  unincorporated  citizen  to  make 
contracts  of  insurance,  and  does  not  require  written  memorials 
of  executory  agreements  to  insure,  and  the  object  of  an  act  of 
incorporation  is  only  to  give  legal  individuality  to  a  multitude 
of  persons,  and  to  limit  the  natural  rights  and  powers,  this 
seventh  section  certainly  concedes  the  right  of  this  corpora- 
tion to  make  initial  contracts  for  insurance  without  any  writing ; 
and  we  can  not  presume  that  the  thirteenth  section  was  in- 
tended to  curtail  that  right  by  providing  'Hhat  all  policies  or 
contracts  of  insurance  which  may  be  made  or  entered  into  by 
the  said  corporation  shall  be  subscribed  by  the  president  or 
president  pro  tern.,  and  signed  and  attested  by  the  secretary, 
and  being  so  signed  and  attested  shall  be  binding  and  obli- 
gatory on  the  said  corporation  without  the  seal  thereof,  according 
to  the  tenor,  extent,  and  meaning  of  such  policies  or  contracts/' 

Even  according  to  its  literal  interpretation  this  section  does 
not  require  all  contracts  of  insurance  to  be  in  writing,  but  only 
dispenses  with  the  corporate  seal  for  authenticating  such  as 
are  in  writing  whenever  signed  and  attested  as  prescribed,  and 
uihich  can  not  be  done  as  to  oral  oorUracta.  It  applies  to  the 
authentication  of  written  contracts,  and  does  not  purport  to 
change  the  common  law  as  to  what  contracts  shall  be  written. 
If  such  a  repeal  of  the  common  law  had  been  intended,  why 
did  not  the  section  expressly  require  that  all  contracts,  execu- 
tory as  well  as  executed,  for  insurance  shall  be  in  writing? 

"All  policies  or  contracts  of  insurance '^  imports  executed 
xnsorances,  and  not  executory  contracts  for  policies  or  for 
insnrance.  Such  initial  contracts  for  insurance  by  policy 
are  generally  made  by  agents,  and  neither  could  be  con- 
veniently nor,  so  far  as  we  know,  ever  have  been  signed 
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bj  the  president  and  secretary.    The  policy  only,  in  what- 
inerformj  is  so  signed. 

The  &ir  inference  is  that  the  object  of  the  thirteenth  Sec- 
tion was  to  enlarge  the  common  law  rights  of  the  corporation 
and  not  to  curtail  them,  and  consequently  the  whole  aim  of 
that  section  was  to  dispense  with  the  corporate  seal  in  cases 
in  which  it  was  previously  necessary  for  authenticating  corpo- 
rate acts  in  writing;  and  such  has  been  the  judicial  construc- 
tion of  the  like  provisions  in  charters  in  other  states. 

'A  general  statute  of  Massachusetts,  applicable  to  all  insurance 
companies,  provides  that  all  policies  of  insurance  made  by  such 
companies  BhalL  be  subscribed,  etc.,  and  be  as  obligatory  as  if 
certified  by  the  common  seal.  The  Supreme  Court  of  that  state 
construed  that  enactment  as  intended  only  to  dispense  with  the 
corporate  seal  and  not  as  requiring  writing  not  required  by  the 
common  law,  and  that  an  oral  contract  to  issue  a  policy  was 
valid  and  enforceable.  And  this  was  affirmed  by  the  Supreme 
Court  of  the  United  States  in  the  case  in  19  Howard,  9wprcL. 
The  slight  difference  in  the  language  of  the  13th  section  and 
in  that  of  the  Massachusetts  act  is  not,  in  our  opinion,  such  as 
to  require  a  different  interpretation  of  the  object  of  the  two 
provisions.  In  most  of  the  states,  as  well  as  in  the  Supreme 
Court  of  the  United  States,  executory  oral  contracts  to  insure 
have  been  specifically  enforced  in  equity,  although  executed 
contracts  must  be  in  writing.  (See  Sandford's  Chy.  Eep.  408 ; 
4  Cowen,  646 ;  17  Iowa,  276 ;  20  Ohio  Eep.  529.) 

And  in  a  case  published  in  1  American  Law  Register,  new 
series,  page  116,  Justice  Grier  adjudged,  in  the  Western  Dis- 
trict of  Pennsylvania,  that  equity  would  enforce  an  oral  agree- 

ifi  ment  for  insurance  even  though  the  insurer's  charter  required 

that  "  all  policies,  bargains,  contracts,  and  the  agreements  for 

||i  insurance  shaU  be  in  writing  or  in  print,  and  signed  by  the 

president  and  attested  by  the  secretary."     This  is  a  peculiar 
case,  which  may  be  somewhat  questionable,  as  the  charter 
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expreaslj  required  writing  in  policies  and  all  other  oontracts 
for  insurance.  But  his  notion  was  that  there  was  no  purpose 
to  repeal  the  common  law^  but  that  the  legislative  object  was 
to  require  writing  in  policies  and  all  other  executed  contracts 
gtudem  generis.  However  this  may  be,  we  are  satisfied  that 
the  13th  section  of  the  appellee's  charter  not  expressly  requiring 
writing  does  not  modify  the  common  law  as  to  oral  contracts 
for  insurance.  And  we  are  also  satisfied  that  Muir,  as  ap- 
pellant's agent,  had  implied  authority  to  reinsure  against  fixe 
oat  of  Kentucky  as  well  as  in  it. 

The  consequence  is  that  tiie  appellee  was  entitled  to  judg- 
ment; and  the  appellant,  reinsuring  the  fire  risk  taken  by  the 
appellee  for  the  owner,  must  be  liable  as  for  a  fire  and  not  a 
marine  risk. 

The  judgment,  conforming  to  the  fire  standard  by  which  the 
appellee's  liability  was  adjusted,  does  not  therefore  appear  too 
high;  the  amoimt  does  exceed  the  legal  liability  according  to 
the  law  and  the  &ctB  of  tiie  case. 

Wherefore  the  chancellor's  decree  is  affirmed. 


C^n  80— PETITION  ORDINARY-Juini  4. 

Todd  V.  Edwards  &  Co. 

APPXAI.  VBOM  VEAKKLUr  CIRCUIT  COUBT. 

Ihdobbbbs — Entftled  to  NoncB  OF  FR0TB8T. — If  a  bill  18  drawn  for 
the  accommodation  of  the  drawer  or  acceptor,  and  indorsed  by  the 
payee  and  sabeeqaent  indorsers,  if  the  holder  intends  to  hold  any 
or  all  of  said  parties  responsible  to  him,  as  many  as  he  intends  to 
make  responsible  are  entitled  to  notice  of  the  dishonor  of  the  paper, 
because  the  indoreer  who  pays  it  has  a  right  to  hold  the  prior  parties 
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on  the  bill  responsible  to  him,  and  he  should  bo  notified  so  that  hf 
may  take  yie  necessary  steps  to  secure  himself.  (Chitty  on  Bills, 
side-pages  198-202;  Edwards  on  Bills  and  Notes,  page  454.) 

2b  How  KonoB  OF  protest  must  be  gitem  to  indorser. — Where  the 
party  to  be  charged  resides  in  the  same  city  or  town  where  the  bill 
is  to  be  presented  and  demand  made,  notice  must  be  personal  or  left 
at  his  dwelling-house  or  place  of  business.  (Edwards  on  BilU  and 
Notes,  456.) 

8.  *'  That  it  shall  hereafter  be  the  duty  of  notaries  public,  upon  protesting 
any  of  the  instruments  mentioned  in  the  first  section  of  this  act,  to 
give  or  send  notice  of  the  dishonor  of  such  paper  to  such  parties 
thereto  as  are  required  by  law  to  be  notified  to  fix  their  liability 
on  such  paper ;  and  when  the  residence  of  any  such  parties  is  un< 
known  to  the  notary  public,  he  shall  send  the  notices  to  the  holdei 
of  such  paper."  .  .  .  (Section  8,  Act  of  January  16,  1864,  Myere'a 
Supplement,  854.) 

4.  When  an  accommodation  indorser  resided  in  the  same  city  in  which 

the  bill  was  protested  for  non-payment,  and  such  indorser  had  a 
place  of  business  in  such  city  known  to  the  notary  who  protested  the 
bill,  it  was  the  duty  of  such  notary  to  give  or  send  notice  of  the 
dishonor  to  such  indorser  to  fix  his  liability. 

5.  Insufficient  proof  of  notice  of  protest  to  aocomhodatton  in* 

DORSER. — The  bill  in  this  case  was  protested  in  the  city  of  Frank* 
fort,  Ey.,  where  the  indorser  resided  and  had  a  place  of  business 
known  to  the  notary.  On  the  day  (January  18,  1868)  the  bill  was 
protested,  the  notary,  instead  of  giving  or  sending  notice  to  the 
indorser,  mailed  the  notice  made  out  for  him  to  the  holder  of  the 
bill  at  Shelbyville,  Ey.,  from  which  place  the  notice  on  the  next  day 
was  remailed  to  the  indorser  at  Frankfort  The  indorser  denied 
haying  notice  of  the  protest.  HM^  that  proof  of  notice  a$  above  wu 
inntffieient. 


Cbaddock  &  Trabue^ 
John  Mason  BrowNj 
JoH>^  M.  Harlan. 


Appellant, 


CITED 


Act  of  January  16,  1864,  Myers's  Supplement,  soctian  8,  page  864. 

Edwards  on  Bills,  601,  616,  682,  452-8,  640-7,  452-8,  445-6. 

Story  on  BiUs,  section  814. 

4  Cranch,  158,  French's  executrix  ▼.  Bank  of  Colombia. 

Chitty  on  Bills,  side-page  471. 

4  Rand  Virginia,  553. 
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T.  N.  &  D.  W.  L1ND8EY, For  Appellee, 

CITED 

1  Panons  on  Bills  and  Notes,  621,  622,  610,  618,  616. 
Edwards  on  Bills,  682,  636. 

17  Wendell,  94,  Commercial  Bank  ▼.  Hughes. 
9  BaiiL  A  Cress.,  Sharp  ▼.  Bailey. 

2  Peters  (Cond.  ^p.)  64,  Frenches  executrix  ▼.  Bank  of  OolnmbU. 
7  Wendell,  168. 

2  littell,  186,  Frazier  ▼.  Harvie. 
Act  of  1864,  Myers's  Supplement,  804. 

JUDGE  PSTEBS  dsutxbbd  the  opikiov  of  tbx  ooukt. 

W.  H.  Gray  and  J.  M.  Todd^  late  partners,  doing  business 
under  the  firm  name  of  Gray  &  Todd,  drew  a  bill  of  exchange 
in  Frankfort,  on  the  11th  of  November,  1867,  on  R.  P.  Pepper, 
payable  to  E.  H.  Taylor  sixty  days  after  date.  Pepper  ac- 
cepted it,  and  Taylor,  the  payee,  then  indorsed  it  to  J.  B. 
Temple;  he  indorsed  it  to  H.  I.  Todd;  and  he  to  J.  A.  Ed- 
wards, F.  Neel,  and  J.  D.  Smith,  partners  doing  business 
under  the  firm  name  of  Edwards  &  Co.  The  bill  having  been 
protested  for  non-payment  when  it  matured,  this  action  was 
brought  by  Edwards  &  Co.,  the  holders  thereof,  against  the 
drawers,  acceptor,  and  indorsers  to  enforce  its  collection.  All 
the  defendants  to  the  action  pleaded  their  discharge  in  bank- 
ruptcy, except  H.  I.  Todd,  who  alleged  in  his  answer  that  he 
was  a  mere  accommodation  indorser  of  said  bill,  having  no 
pecuniary  nor  beneficial  interest  in  the  matter,  which  was  well 
known  to  the  holders  when  he  made  the  indorsement  to  them. 
That  at  the  time  of  the  alleged  protest  of  the  bill  of  exchange 
he  resided  in  the  city  of  Frankfort,  having  a  business-house 
or  place  of  doing  business  in  the  city,  known  to  the  plaintifi 
and  to  the  notary  who  professes  to  have  protested  said  bill; 
but  that  he  was  not  notified  of  said  protest,  and  is  not  there- 
lore  responsible  for  the  amount  thereof. 

Amended  pleadings  were  filed,  but  the  foregoing  statement 

5nfBcient  to  present  the  question  involved. 
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A  verdict  and  jadgment  were  rendered  against  said  H.  I 
Todd  for  the  amount  of  the  bill  with  interest  from  its  maturity, 
and  he  prosecutes  this  appeal. 

On  the  trial  the  following  instruction  was  given  to  the 
jury  on  motion  of  appellees,  which  was  properly  excepted  to 
by  appellant  at  the  time,  and  the  propriety  of  giving  that 
instruction  presents  the  first  question  for  our  determination: 
**  If  the  jury  find  from  the  evidence  that  the  bill  of  exchange 
sued  on  was  drawn  by  Gray  &  Todd  for  the  accommodation 
of  R.  P.  Pepper,  and  not  upon  any  funds  or  property  in 
Pepper's  hands  belonging  to  them,  and  was  indorsed  by  the 
defendant,  H.  I.  Todd,  for  the  accommodation  of  Pepper,  and 
not  in  a  regular  course  of  business  from  J.  B.  Temple,  the 
preceding  indorser,  and  that  Todd  knew  at  the  time  of  his 
becoming  indorser  that  the  drawer  had  no  funds  or  property 
in  his  (Pepper's)  hands  belonging  to  Gray  &  Todd,  and  that 
the  same  was  merely  to  raise  money  for  Pepper,  it  dispensed 
with  the  necessity  of  notice,  and  he  is  Hable  on  the  bill." 

The  principle  is  well  settled  that  if  the  drawer  of  a  bill 
of  exchange  have  no  fiinds  in  the  hands  of  the  acceptor,  or 
having  funds  in  his  hands  withdraws  them  without  giving 
notice  of  the  bill,  and  had  no  right  on  other  grounds  to  expect 
that  the  bill  would  be  paid,  and  it  was  drawn  for  the  accom- 
modation of  the  drawer,  he  is  prima  facie  not  entitled  to  notice 
of  the  dishonor  of  the  bill,  because  the  drawer,  being  himself 
the  real  debtor,  acquires  no  right  of  action  against  the  acceptor 
by  paying  the  bill,  and  can  sufiier  no  injury  from  a  want  of 
notice  of  non-payment,  and  the  laches  of  the  holder  affi>rds 
him  no  defense.  But  if  a  bill  be  drawn  for  the  accommodation 
of  the  drawer  or  acceptor,  and  indorsed  by  the  payee  and 
subsequent  indorsers,  if  the  holder  intends  to  hold  &ny  or  all 
of  said  indorsers  responsible  to  him,  as  many  as  he  intends  to 
make  responsible  are  entitled  to  notice  of  the  dishonor  of  ihe 
paper,  because  the  indorser  who  pays  it  has  a  right  to  hold  the 
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prior  parties  on  the  bill  responsible  to  him^  and  he  should  be 
notified^  so  that  he  may  take  the  necessary  steps  to  secure 
himself.  (Chitty  on  Bills,  side-pages  198-202.)  And  in  Ed- 
wards on  Bills  and  Promissory  Notes,  page  454,  it  is  said: 
"Where  the  bill  is  drawn  for  the  accommodation  of  an  in- 
dorser,  and  it  so  appears  in  the  pleadings,  so  that  he  has  no 
remedy  over  against  any  one,  no  notice  to  him  is  required; 
but  it  is  otherwise  where  he  also  indorses  for  the  accommoda- 
tion of  a  prior  party  against  whom  he  is  entitled-to  recover.'' 

Upon  reason  and  authority  therefore  appellant  was  entitled 
to  notice  of  the  dishonor  of  the  bill ;  and  the  remaining  ques- 
tion is,  Was  there  evidence  of  sufficient  notice  to  charge  him  ? 

Taylor,  the  notary  who  protested  the  bill,  proves  that  he 
made  the  protest  on  the  13th  of  January,  1868;  that  the  first 
indorser,  E.  H.  Taylor,  being  present  when  he  was  writing  out 
his  protest,  he  then  handed  him  a  notice ;  and  the  other  notices, 
three  in  number,  he  sent  in  an  envelope  by  mail  to  Edwards 
&  Co.,  Shelbyville,  Kentucky.  He  could  not  state  that  the 
package  containing  the  notices  was  put  in  the  post-office  in 
time  to  go  by  the  3 :  30  o'clock  mail,  p.  m.  of  that  day,  but 
recollected  that  one  of  the  notices  inclosed  to  Edwards  &  Co. 
was  directed  to  H.  I.  Todd.  He  had  known  Todd  all  his 
life.  He  resided  in  Frankfort  at  the  date  of  said  protest,  and 
he  then  knew  where  his  residence  and  place  of  business  were 
in  the  city  of  Frankfort.  ^ 

Mddleton,  who  was  clerk  in  the  house  of  Edwards  &  Co., 
proves  that  the  notices  were  received  by  appellees  on  the  14th 
of  January,  1868,  and  by  eleven  o'clock  A.  m.  of  that  day  he 
mailed  one  to  appellant,  ^t  Frankfort,  postage  prepaid. 

As  to  the  manner  of  giving  notice  of  the  dishonor  of  a 
bill,  that  subject  is  in  many  states  of  the  Union  regulated  by 
special  statute;  but  where  there  is  no  statutory  regulation  the 
rule  seems  to  be  that  where  the  party  to  be  charged  resides  in 
Aa  same  city  or  town  where  the  bill  is  to  be  presented  and 
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demand  made,  notice  must  be  personal,  or  left  at  his  dwelling- 
house  or  place  of  business.    (Edwards  on  Bills  and  Notes,  456.) 

By  an  act  of  the  legislature  of  this  state,  approved  January 
16,  1864  (Myers's  Supplement,  354),  it  is  made  the  duty  of 
notaries  public,  upon  protesting  bills  of  exchange,  etc.,  to  give 
or  send  notice  of  the  dishonor  of  such  paper  to  such  parties 
thereto  as  are  required  by  law  to  be  notified,  to  fix  their  lia- 
bility on  such  paper;  and  when  the  residence  of  any  such 
parties  is  unknown  to  the  notary  public  he  shall  send  the 
notices  to  the  holder  of  such  paper,  and  he  shall  state  in  his 
protest  the  names  of  the  parties  to  whom  he  sent  or  gave  such 
notices,  and  the  time  and  the  manner  of  giving  the  same ;  and 
such  statement  in  such  protest  shall  be  prima  facie  evidence 
that  such  notices  were  given  or  sent  as  therein  stated  by  such 
notary. 

As  therefore  the  instruction  given  on  motion  of  appellees 
is  inconsistent  with  the  principles  herein  stated,  and  the  proof 
of  notice  to  appellant  was  insufficient,  the  judgment  must 
be  reversedj  and  the  cause  remanded  for  a  new  trial  and  for 
further  proceedings  consistent  with  this  opinion. 
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C^n  1— PETITION  EQUITY— Juhb  8. 

Clay's  administratrix  v.  Clay. 

mtmais  from  bkvder80v  circuit  court. 

1.  Btatotb  of  ujotatiokb,  when  it  will  akd  when  it  will  not  run. — 
tt  mottXOM  now  to  be  authoritatiyely  settled  that  where  there  is  a  con- 
corrent  jurisdiction  in  the  courts  of  common  law  and  equity,  the 
aiatuU  cf  limUaHoM  may  in  all  eases  he  pleaded  toith  the  stime  effect 
i»  the  one  court  as  in  the  other.    But, 

iL  In  m  cue  of  an  express  trust,  where  there  is  such  a  confidence  between 
the  partiea  that  no  action  at  law  will  lie,  and  a  court  of  equity  alone 
has  jurisdiction,  the  statute  will  not  eonstitute  a  bar.  (AngeU  on 
Umitatians,  pages  860-2.) 

t.  The  statute  wiU  run  as  to  demands  which  were  in  their  nature  a  lend- 
ing  or  borrowing  of  money,  or  a  deposit  of  money  to  be  loaned  out 
for  the  benefit  of  the  depositor;  and  while  they  were  to  be  held  in 
the  nature  of  trusts,  still  an  action  at  law  in  the  nature  of  assumpsit 
might  have  been  maintained. 

4.    AOKHOWLKDQICENT  OF    INDRBTEDNVSS   AND   PROMISE    TO   PAT    BT   LBT- 

TBX. — ^In  this  case  the  defendant,  by  a  letter  written  about  twelve 
yean  before  the  action  was  commenced,  acknowledged  that  he  had 
a  certain  amount  of  plaintiffs  money  in  his  hands,  which,  as  soon  as 
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he  could  get  his  biisinesB  in  a  condition  to  leave,  he  would  take  to 
plaintiff.  EM^  as  to  amount  named  in  the  letter,  "that  demand 
certainly  is  not  barred  by  the  statute  of  limitations,  because  the 
promise  is  in  writing,  and  this  action  is  brought  in  less  than  twelve 
yean  after  the  promise  was  made,  or  the  letter  was  written  and 
delivered.*' 

TuBNEB  &  Trafton, For  Appellant. 

S.  B.  Vance, For  Appellw. 

JUDGE  PETERS  dslitered  thx  opiviov  of  thx  ooubt 

This  action  was  brought  to  charge  appellee  with  the  pro- 
v^eeds  of  certain  notes  placed  in  his  hands  for  collection  by 
appellant,  which  it  is  alleged  he  undertook  to  collect  and  loan 
out  for  her,  and  also  to  enforce  the  payment  of  a  note  which 
she  alleges  he  owes  her. 

An  agency  is  not  denied  by  appellee;  but  three  grounds 
of  defense  are  mainly  relied  on  in  the  answer.  Firsty  that  the 
number  of  notes  and  the  amounts  thereof  were  not  as  great  as 
appellant  has  set  forth  in  her  petition,  payment  of  the  sums 
collected  to  appellant,  and  a  delivery  of  the  notes  not  collected 
to  her;  second,  payment  of  debts  owing  by  her,  and  taking 
receipts  therefor,  which  have  been  lost;  and  third,  the  statute 
of  limitations  as  a  bar  to  the  action. 

The  facts  of  the  case  are  neither  numerous  nor  compli- 
cated, but  the  chief  difficulty  arises  upon  the  legal  propositions 
involved;  and  although  the  learned  counsel  on  each  side  has 
favored  us  with  elaborate  brie&,  we  have  not  been  aided  in 
our  investigations  by  a  reference  to  a  single  authority  by  either 
of  them. 

It  appears  that  the  parties  are  related,  and  at  the  beginning 
of  this  business,  which  has  resulted  in  this  litigation,  were 
friends,  reposing  confidence  in  each  other,  and  on  that  account 
doubtless  were  not  as  carefiil  to  have  written  memoranda  of 
their  transactions  as  they  would  have  been  under  other  oiroum* 
stances. 
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Bat  while  thej  do  not  agree  in  their  pleadings  as  to  the 
illeged  indebtedness  of  the  one  and  payments  made  to  and  for 
the  other,  and  the  evidence  is  not  satisfiustory  on  all  matters 
of  difference  between  them,  still  one  important  &ct  is  estab- 
lifihed  bj  reliable  proof:  the  written  statement  in  a  letter 
addressed  bj  appellee  to  appellant,  under  date  the  12th  of 
March,  1856,  in  which  he  says  he  then  had  $1,300  of  her 
money  in  his  hands  due,  which  he  was  retaining,  as  he  there 
states,  until  he  could  get  his  business  in  a  condition  to  leave, 
and  then  he  would  take  the  money  to  her;  and  in  the  mean 
time,  as  he  wrote  her,  he  was  to  have  the  business  fixed  with 
those  who  had  the  money,  so  that  they  would  have  to  pay  the 
bterest  they  had  promised  for  the  use  of  her  money. 

The  amount  there  stated  he  says  he  had.  Has  he  paid 
it?  I£  so,  when  and  how  did  he  pay  it?  We  &il  to  find 
any  direct  evidence  of  a  settlement  of  that  indebtedness  thus 
acknowledged. 

Appellee  filed  With  his  answer  six  receipts  or  vouchers  for 
mon^  paid  to  appellant,  and  allowing  to  him  the  most  &vorable 
application  of  the  payments  evidenced  by  said  receipt,  by  treat- 
ing them  as  payments  on  the  debt  of  $1,300  which  he  acknowl- 
edges in  his  letter  before  referred  to,  and  he  would  be  still 
owing  her  a  balance.  But  receipt  No.  1,  for  $107,  can  not  be 
80  credited,  because  it  bears  date  January  8, 1856,  before  the 
date  of  the  letter  in  which  the  promise  to  pay  the  $1,300  is 
oontained.  And  that  demand  certainly  is  not  barred  by  the 
statute  of  limitations,  because  the  promise  is  in  writing,  and 
this  action  was  brought  in  less  than  twelve  years  after  the 
promise  was  made,  or  the  letter  was  written  and  delivered,  and 
the  larger  amount  of  payments  were  made  within  less  than 
two  years  before  the  commencement  of  the  action. 

By  calculating  the  interest  on  the  $1,300  to  the  17th  of 
August,  1857,  and  deducting  from  principal  and  interest  $198, 
paid  on  the  last-named  day,  leaves  a  balance  of  $1,209.25 ;  and 
Vol.  Vn.— 8 
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oalcolatixig  interest  on  this  som  from  the  last-named  date  to 
the  31st  of  May ^  1866,  the  date  of  the  last  payments,  and  then 
deduct  the  four  remaining  payments,  with  the  interest  from 
their  respective  dates,  with  an  allowance  of  five  per  cent,  for 
trouble,  leaves  a  balance  of  $857.75 ;  for  which,  with  interest 
from  the  31st  of  May,  1866,  till  paid,  and  costs,  appellant  was 
entitled  to  and  should  have  had  judgment. 

As  to  the  note  on  appellee,  more  than  fifteen  years  had 
elapsed  fit)m  the  time  it  fell  due  until  the  action  was  instituted; 
and  as  the  statute  of  limitations  was  relied  upon,  it  constituted 
a  bar  to  a  recovery  on  that  note. 

As  to  the  other  demands  sued  for,  they  were  in  their  nature 
a  lending  and  borrowing,  or  a  deposit  of  money  to  be  loaned 
out  for  the  benefit  of  the  depositor;  and  while  they  were  held 
in  the  nature  of  trusts,  still  an  action  at  law  in  the  nature  of 
assumpsit  might  have  been  maintained  by  appellant  for  the 
money ;  and  it  seems  now  to  be  authoritatively  settled  that  when 
there  is  a  concurrent  jurisdiction  in  the  courts  of  common  lani 
and  equity,  the  statute  may  in  all  cases  be  pleaded  with  the  same 
effect  in  the  one  court  as  in  the  other.    But  in  a  case  of  express 
trust  where  there  is  such  a  oonjidenoe  between  the  parties  thai  no 
action  of  law  will  lie,  and  a  court  of  equity  alone  has  jurisdiction, 
the  statute  will  not  constitute  a  bar.     (Angell  on  Limitations, 
350-352.) 

But  for  the  reasons  herein  stated  the  judgment  must  be 
reversed,  and  the  cause  remanded  with  directions  to  render 
judgment  as  directed,  and  for  frirther  proceedings  oonaistent 
herewith* 
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Ca8B  3— INDiarMENT— Junb  9. 

Jackson  v.  Commonwealth. 

ap7xal  vbom  olark  oibcuit  coubt. 

Fahjro  to  bbt  up  in  a  fubuo  room  of  thb  taybrn  a  list  of  ratba 
nzKD  BT  THB  ooiTNTT  00T7RT. — Section  14  of  chapter  29,  Reyised 
fltstntes  (1  Stanton,  408),  provides  that  "eyery  tayem-keeper  shall, 
wiihin  one  month  qfUr  the  ratet  are  fixed  hy  the  eourt^  obtain  fror^ 
the  clerk  thereof  a  fair  table  of  such  rates,  and  set  them  np  in  the 
poblie  room  of  his  tayem,*'  etc  The  indictment  in  this  case  was 
defectiye  because  it  failed  to  allege  when  the  rates  had  been  fixed,  or 
that  they  had  been  fixed  a  month  before  it  was  found. 

HuBTOK  &  MuiiUOAK, For  Appellant, 

CITED 
Reyiaed  Statutes,  section  14,  chapter  29, 1  Stanton,  40& 

JoHK  BoDMAN,  Attorney-General,     •     •     •     For  Appellee, 

CITED 
Revised  Statutes,  1  Stanton,  408. 

JUDOB  BOBEBTSOK  DXLiyxitxD  ths  opiviok  of  ths  ooust. 

This  is  an  indictment  against  the  appellant  for  an  alleged 
Tiolation  of  the  14th  section  of  chapter  29, 1  Revised  Statutes, 
408,  which  provides  that  ''  every  tavern-keeper  shall,  vnthin 
cne  mofdk  after  the  rates  are  fixed  by  the  court,  obtain  from  the 
derk  thereof  a  &ir  table  of  such  rates,  and  set  them  up  in  the 
public  room  of  his  tavern-house,  and  keep  them  up." 

The  indictment  simply  charges  that  the  appellant,  on  the 
6th  of  May,  1869,  '^  while  a  keeper  of  a  public  house  or 
tavern,  did  unlawfoUy  fail  to  keep  posted  in  the  public  room 
of  his  tavern,  in  the  town  of  Winchester,  a  table  of  the  rates 
fixed  by  the  dexk  of  the  county  court  for  liquors,"  etc. 
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Waiving  any  other  objection  to  the  indictment^  the  omifisioD 
to  allege  when  the  rates  were  fixed^  or  that  they  had  been 
fixed  a  month  before  the  6th  of  May,  1869,  is  alone  a  fiital 
defect  on  demurrer;  for,  admitting  all  that  is  alleged,  it  is  not 
a  legal  and  necessary  deduction  that  the  appellant  had  failed  to 
put  up  or  keep  up  the  rates  ^^  within  a  morUh  after  they  had 
heenfixedj^  and  the  admission  of  the  charge  as  made  does  not 
therefore  show  that  he  had  violated  the  law. 

Consequently,  as  the  circuit  court  erred  in  overruling  the 
demurrer,  the  judgment  of  conviction  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 


Casb  8— petition  EQUITY— June  9. 

Roberts  v.  Roberts. 


▲  PFBAL    rBOM    HABRIBON    CIRCUIT    OOUBT 
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1.  Lff  0A8B  OF  TRUST — WhEN  THB  8TATUTB  OF  LIMITATIONS  OOMMBRCU 

TO  RUN  AND  WHEN  IT  WILL  NOT  RUN. — In  tbis  0886  an  estate  deyised 
to  a  widow  for  life,  with  remainder  to  children,  was  disposed  of  by 
consent  of  all  parties  interested,  and  the  proceeds  were  deposited 
with  one  of  the  children,  to'  l>e  held  subject  to  the  use  of  the  life- 
tenant,  in  lien  of  the  estate  so  disposed  of.  The  proceeds  were  so 
held  for  many  years,  and  until  after  the  death  of  the  life-tenant, 
when  the  devisees  in  remainder  instituted  a  suit,  in  which  a  distri- 
bution of  the  fund  was  sought.  The  defendant  who  received  and 
held  the  fund  as  aforesaid  pleaded  the  statute  of  limitations.  Beid^ 
that  the  fund  was  held  in  lieu  of  the  estate  disposed  of,  and  subject 
to  the  life-estate  and  ultimate  rights  of  the  remainder-men ;  that  it 
was  so  held  notwithstanding  the  desire  of  some  of  the  devisees  in 
remainder  that  he  should  distribute  the  fund  amongst  them  daring 
the  life  of  the  life-tenant;  and  that  the  ttatuU  of  limitaHtms  did  nei 
eommenee  to  run  until  ths  termination  of  the  life-ettate, 
2,  Thb  STATUTE  RUNS. — ^Wheu  a  person  holding  a  life-estate  in  property 
converts  the  entire  estate  to  his  own  use,  with  the  effect  of  defeating 
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the  enjoyment  of  the  estate  in  remainder,  he  becomes  immediately 
lapooslble  to  the  remainder-men,  who  have  a  right  to  reooyer  against 
him  the  fall  valae  of  their  estate ;  and  the  cause  of  action,  which 
coosiBte  in  the  injury  to  the  estate  in  remainder,  accrues  as  soon  as  the 
WTODg  has  been  committed,  and  from  that  time  therefore  limitation 
nms^    (Coffey  y.  Wilkerson,  1  Metcalfe,  101.) 

1  Ite  STATirrB  DOBS  MOT  BUN  IN  GASB8  OF  KZFBB88  TRUST. — ^Wben  the 

property  is  sold,  whether  by  the  tenant  for  life  or  a  Yolunteer  under 
him,  with  the  assent  of  the  remainder-men,  in  order  that  the  pro- 
ceeds may  be  held  in  lieu  of  the  property  for  the  ultimate  benefit  of 
the  owners  in  remainder,  the  transaction  will  constitute  an  express 
trust  between  the  holder  of  the  fund  and  those  who  will  finally  be 
entitled  to  it;  and  as  in  such  a  case  there  is  no  adverse  possession  of 
the  fund,  the  trust  will  not  be  barred  by  any  length  of  time.  (Hill 
on  Trustees,  2d8 ;  Lewin  on  Trusts,  744 ;  17  B.  Monroe,  446.) 

L  Tte  STATOTB  00MMENCB8  TO  RUM  WHEM  THB  POSSBSSIOM  OF  THE  TRUBTBB 

BB00MR8  ADVBH8B. — ^lu  cssc  of  an  express  continuing  trust  the  statute 
of  limitations  does  not  begin  to  run,  as  against  the  eeatui  que  tnut 
and  in  favor  of  the  trustee,  until  there  has  been  some  open  express 
denial  of  the  right  of  the  former,  and  what  amounts  to  an  adverse 
possesflion  or  assertion  of  right  on  the  part  of  the  latter.  (Hill  on 
TVostees,  264;  Bohannon*s  heirs  v.  Sthreshley's  ex'rs,  2  B.  Mon.  487.) 

W.  W.  Trimblb, For  Appellant 

John  O.  HoDOBS.  1  ^ 

J.M.GIVEN8,       I ForAppellee, 

CITED 

Williams  on  Executors,  pages  988,  998,  997,  1819. 

2  Kent's  Oommentaries,  side-page  864. 

2  Jarman  on  Wills,  pages,  62,  68. 
12  R  Monroe,  121,  Hughes  v.  Hughes. 

2  Metcalfe,  466,  Churchill  v.  Ghurchill. 

2  Blackstone,  89a  8  B.  Monroe,  88. 

2  &  Monroe,  77,  489.  17  B.  Monroe,  446. 

8  &  Monroe,  418.  1  Metcalfe,  103. 

11  R  Monroe,  161-2.  2  Metcalfe,  129. 

10  B.  Monroe,  84.  8  Metcalfe,  160. 

6  R  Monroe,  67.  8  Metcalfe,  166. 

JUDOB  HARDIN  dxutxbxd  tbx  ofiitiok  ot  thk  court. 

Hugh  Roberts^  sr.,  died  in  1826^  leaving  a  will  by  which  he 
his  whole  estate  which  might  remain  after  the  payment 
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of  debts^  consisting  of  a  small  tract  of  land,  several  slaves,  and 
some  personal  property,  to  his  wife,  Elizabeth  Roberts,  for 
life,  and  afterward  to  be  equally  divided  among  his  ^^  surviving 
children/^ 

The  tenant  for  life  lived  upon  the  land  till  her  death,  which 
occurred  in  1864,  her  son,  Bamett  Roberts,  residing  with 
her,  and  having  the  management  of  the  farm  and  such  of  the 
slaves  and  other  property  as  remained  in  her  possession  under 
the  will. 

The  testator  had  eight  children  living  at  his  death,  part  of 
whom  died,  leaving  issue  during  the  life  of  Elizabeth  Roberts, 
and  none  of  them  survived  her  except  said  Barnett  Roberts, 
and  Hugh  Roberts,  jr.,  Henry  Roberts,  and  America  Roberts. 

It  appears  that  about  1838  three  of  the  slaves,  named  Joe, 
Milly,  and  Mary,  being  of  vicious  character  or  ungovernable, 
were  sold  to  a  slave-trader  for  $1,225,  with  the  assent  or  active 
concurrence  of  said  Elizabeth  Roberts  and  all  of  the  children 
of  her  late  husband  who  were  then  living,  and  the  money  was 
paid  to  Bamett  Roberts  to  be  held  subject  to  the  use  of  Eliza- 
beth Roberts  in  lieu  of  the  slaves,  and  that  he  kept  it  with  its 
accumulating  interest  for  many  years  on  loan  in  the  hands  of 
Benson  Roberts ;  and  some  time  aft;erward  a  slave  named  Brice 
was  also  sold,  and  part  of  the  price  retained  by  Bamett  Roberts. 
It  seems  also  that  said  Bamett,  about  1844,  purchased  from 
his  brother,  William  Roberts,  such  interest  as  the  latter  had  in 
remainder  in  the  estate  of  Hugh  Roberts,  sr.,  and  that  he  after- 
ward became  the  purchaser  of  the  interest  of  Hugh  Roberts, 
jr.;  and  that  in  December,  1858,  said  Elizabeth  transferred 
to  him  all  her  interest  in  the  estate  as  tenant  for  life  under 
the  will  of  Hugh  Roberts,  deceased. 

On  the  10th  day  of  March,  1865,  Bamett  Roberts,  being 
then  the  administrator  of  the  estate  of  said  Elizabeth,  brought 
this  suit  in  equity,  seeking  a  construction  of  the  will  of  Hugh 
Roberts,  deceased,  and  the  judgment  of  the  court  determining 
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the  rights  of  himaelf  and  the  other  devisees  in  remainder  in  the 
estate  which  remained  in  his  possession.  By  cross-pleadings, 
filed  hy  America  Roberts  and  others,  they  sought  to  hold  the 
plamtiff  responsible  for  the  money  in  his  hands  arising  from 
the  sales  of  the  slaves ;  and  in  his  reply  he  pleaded  the  statute 
of  limitations  in  bar  of  the  claim. 

The  court  adjudged  that  under  the  will  of  Hugh  Roberts,  de- 
ceased, his  four  children,  Bamett,  Henry,  Hugh,  and  America 
only,  who  survived  his  widow,  took  the  estate  remaining  at 
her  death;  and  that,  although  the  money  arising  from  the  sale 
of  the  slaves  came  to  the  plaintiff's  hands,  the  claim  against 
him  for  it  was  barred  by  limitation. 

On  this  appeal,  which  is  prosecuted  by  America  Roberts 
alone,  the  principal  question  presented  for  the  decision  of  this 
court  is,  did  the  statute  of  limitations  constitute  a  bar  to  the 
claim  for  the  proceeds  of  the  slaves  ? 

In  Coffey  v.  Wilkerson,  &c.,  1  Met.  101,  it  was  held,  as 
we  think  upon  well-settled  principles,  that  where  a  person 
holding  the  life-estate  in  property  converts  not  merely  that 
^tate  but  the  absolute  and  entire  estate  in  the  property  to  his 
own  use,  and  that  with  the  effect  of  defeating  the  enjoyment 
of  the  estate  in  remainder,  he  becomes  immediately  responsible 
for  the  act  to  the  persons  entitled  in  remainder,  who  have  a 
right  to  recover  against  him  the  full  value  of  their  estate;  and 
that  the  cause  of  action,  which  consists  in  the  injury  to  the 
estate  in  remainder,  accrues  as  soon  as  the  wrong  has  been 
committed,  and  from  that  time  therefore  limitation  runs. 

But  the  application  of  this  doctrine  must  in  particular  cases 
depend  on  the  nature  of  the  act  of  conversion,  and  its  immediate 
etfects  on  the  rights  of  the  persons  owning  the  property  in  re- 
mainder. For  if  the  property  be  sold,  whether  by  the  tenant 
for  life  or  a  volunteer  under  him,  with  the  assent  of  the 
remainder-men,  in  order  that  the  proceeds  may  be  held  in  lieu 
of  the  property  for  the  ultimate  benefit  of  the  owners  in 


104  BUSH'S  KBPORTS. 


Roberts  t.  Roberts. 


remainder,  the  transaotion  will  constitate  an  express  trost 
between  the  holder  of  the  ftmds  and  those  who  will  finally 
be  entitled  to  it;  and,  as  in  such  a  case  there  is  no  adverse 
possession  of  the  funds,  the  trust  will  not  be  barred  by  any 
length  of  time.  (Hill  on  Trustees,  263 ;  Lewin  on  Trusts  and 
Trustees,  744;  17  B.  Monroe,  446.) 

It  has  been  often  and  uniformly  ruled  that  in  the  case  of 
an  express  continuing  trust  the  statute  of  limitations  does  not 
begin  to  run,  as  against  the  cestui  que  trud  and  in  favor  of  the 
trustee,  until  there  has  been  some  open  express  denial  of  the 
right  of  the  former,  and  what  amounts  to  an  adverse  posses- 
sion or  assertion  of  right  on  the  part  of  the  latter.  (Hill 
on  Trustees,  264;  Bohannon's  heirs  v.  Sthreshley's  executors, 
2  B.  Mon.  437.) 

In  this  case  neither  the  allegations  of  the  reply^  nor  the 
proof  as  to  the  receipt  and  control  of  the  price  of  the  slaves, 
Joe^  Milly,  and  Mary,  by  the  appellee,  import  more  than  that 
the  money  came  to  his  hands  in  pursuance  of  an  arrangement 
of  all  the  parties  interested,  to  be  held  in  lieu  of  the  slaves, 
subject  to  the  life-estate  of  Elizabeth  Roberts  and  the  ultimate 
rights  of  the  devisees  in  remainder  under  the  will  of  Hugh 
Roberts,  deceased;  and  that  he  so  held  it  notwithstanding 
the  desire  of  some  of  the  devisees  that  he  should  distribute  it 
among  them  during  the  life  of  Elizabeth  Roberts. 

We  are  therefore  of  the  opinion  that  the  court  erred  in 
adjudging  the  claim  for  the  proceeds  of  the  slaves,  Joe,  Milly, 
and  Mary,  to  be  barred  by  limitation.  But  as  to  the  balance 
of  the  price  of  the  slave  Brice,  the  sums  admitted  to  have 
been  received  by  the  appellant  and  others  of  the  money 
derived  by  the  sale  of  Brice  seem  to  have  been  in  satisftotiou 
of  their  interest  in  that  fiind,  and  we  perceive  no  sufficient 
reason  for  disregarding  the  adjustment  which  was  made  by  the 
parties  themselves  of  that  transaction.  We  are  of  the  opinion 
also  that  as  Elizabeth  Roberts  was  during  her  life  entitled  to 
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the  Qse  of  the  proceeds  of  the  other  slaves,  her  transfer  to  the 
appellee  operated  to  relieve  him  from  responsibility  for  the 
interest  accrued  during  her  life  which  he  may  have  received 
on  the  original  fimd  of  $1,225. 

fiat  for  the  error  indicated  the  judgment  as  to  the  appel- 
lant is  reversed,  and  the  cause  remanded  for  a  judgment  in 
oonformity  to  the  principles  of  this  opinion. 


■*•- 


Case  ^^INDIGTMENT^JuinB  10. 

Commonwealth  v.  Ewing. 

▲FPXAL  VBOM  WABBXN  CIBCUrr  COURT. 

Thncnvm  indigticknt  for  bellino  liquor  to  ant  ''whttb  person*' 
UNDER  THE  AGE  OF  TWENTT-ONE  TEARS. — An  indictment  Under  the 
act  of  March  2,  1860  (Myers's  Supplement,  617),  for  selling  liquor 
^*t0  any  white  perwn  under  the  age  of  twenty-one  yearSf^^  is  defective 
if  it  does  not  allege  that  the  minor  was  a  white  person.  Demurrer 
of  defendant  to  the  indictment  in  this  case  was  properly  sustained  by 
the  circuit  court. 

JoHH  BoDMANy  Attomej-Generaly     .     .     .     For  Appellant, 

CITED 
Revised  Statutes,  2  Stanton,  page  747. 

HATaTCTT,  ^  DuuLNEY, For  Appellee, 

CITED 
ReYised  Statutes,  Act  of  March  2,  1860,  Myerses  Supplement,  517. 

JUDGB  HARDIN  dklitxred  the  opinion  or  the  court. 

The  principal  question  to  be  decided  on  this  appeal  is 
whether  the  allegations  of  the  indictment  were  sufficient  to 
eonstitnte  the  offense  denounced  by  the  act  of  March  2,  1860 
(Myers's  Supplement,  517),  which  declares:  "That  hereafter 
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no  penon  shall  sell  to  any  white  person  under  the  age  of 
twenty-one  yean  any  spiritaons  or  vinoos  liquors,  or  the  mix- 
tore  of  either,  unless  by  the  written  consent  or  request  of  the 
fiither  of  such  minor,  if  living,  or  of  the  mother  or  guardian 
of  such  minor  if  the  fiither  be  dead,"  etc 

The  only  apparent  defect  in  the  indictment  in  this  case 
is  that  it  fidls  to  allege  that  Dunn,  the  minor  to  whom  the 
defendant  is  charged  with  selling  liquors,  was  a  whiU  person. 
But  this  fiict  being  an  essential  constituent  of  the  ofiense 
as  defined  and  intended  to  be  punished  by  the  statute,  the 
indictment  does  not  contain  a  sufficient  "statement  of  the 
fiiots  constituting  the  offense,"  as  required  by  section  121  of 
the  Criminal  Code;  and  the  court  therefore  rightly  sustained 
the  demurrer  of  the  defendant  and  dismissed  the  indictment. 

Wherefore  the  judgment  is  affirmed. 


Casb  (^— warrant  op  city  COURT— Juiia  la 

Commonwealth  v.  Ingraham. 

▲PPXAL    TBOM    LSXIKOTOV    CITT   COURT. 

1.  AppedU  from  ths  Lexmffton  City  Court  can  not  be  taken  directly  to 
the  Court  of  Appeals  from  a  judgment  dinmifgring  a  warrant  against 
the  defendant  for  peddling  goods,  wares,  and  merchandise  not  manii- 
factored  in  the  state,  without  first  haying  obtained  license  therefor. 

S.  Appeals  from  the  Lexington  City  Court,  under  section  51  of  the  diarter 
of  that  city,  may  be  taken  directly  to  the  Court  of  Appeals  ttouk 
judgments  of  the  judge  of  said  city  court  when  he  shall  decide 
against  the  yalidity  of  any  ordinance  or  by-law  of  said  city.  Im  no 
other  case  is  an  appeal  authorized  by  the  charter  from  a  judgment 
of  the  city  court  to  the  Court  of  Appeals.  Appeal  ut  CMs 
mii$ed, 
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John  Bodman^  Attomey-Greneral^     •     •    .    For  Appellant^ 

CITED 

Reriaed  Statates,  tide  "  Revenue  and  Taxation,**  2  Stanton,  248. 
Act  of  March  16, 1870,  Seanon  Acts,  page  lOi. 
18  K  Monroe,  10,  CSty  of  Louisville  y.  Eeam. 

HuBT  &  BuiiLOGK, For  AppelleCi 

CITED 
Lexington  City  Charter,  section  16, 1  Session  Acts,  1867,  page  441. 
Revised  Statutes,  section  18,  article  2,  chapter  88,  2  Stanton,  248. 
Criminal  Code,  sections  209,  848. 
Revised  Statutes,  section  5,  2  Stanton,  277. 

1  Metcalfe,  866,  Murphy  v.  Commonwealth. 
Act  of  March  4, 1856,  2  Stanton,  278. 

2  &  Monroe,  296,  297,  Commonwealth  v.  Luck. 

JUDGE  PETERS  DSLimicD  ths  opikiov  or  ths  ooubt. 

This  appeal  is  prosecuted  by  the  commonwealth  from  a 
judgment  of  the  Lexington  City  Court  dismissing  a  warrant 
against  appellee  for  peddling  goods^  wares^  and  merchandise 
not  mannfactored  in  the  state  without  first  having  obtained 
license  therefor. 

The  first  question  is^  does  an  appeal  lie  to  this  court  from 
said  judgment?  Section  358^  Criminal  Code,  provides  that 
circnit  courts  shall  have  appellate  jurisdiction  over  judg- 
ments of  justices'  courts  in  their  respective  counties^  where 
the  amount  of  the  judgment  against  the  defendant  is  fifty 
dollars  or  upward.  And  by  an  amendment^  approved  Jan- 
uary 28,  1864,  the  provisions  of  chapter  2,  title  IX,  of  the 
Code  of  Practice  in  criminal  cases,  regulating  appeals  Arom 
justices'  courts  to  the  circuit  courts,  shall  be  construed  as 
allowing  and  regulating  appeals  from  judgments  of  police 
oourtB  to  the  circuit  courts  in  like  cases,  except  where  by  exist- 
ing laws  an  appeal  is  given  directly  to  the  appellate  court  from 
jadgments  of  police  codrts. 

We  have  upon  examination  failed  to  find  any  law  giving  an 
appeal  from  a  judgment  of  the  Lexington  City  Court  in  cases 
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of  this  character  to  this  court;  while  by  section  51  of  the  city 
charter  an  appeal  is  given  directly  to  this  court  from  a  judg- 
ment of  a  judge  of  the  city  courts  when  he  shall  decide  against 
the  "validity  of  any  ordinance  or  by-law  of  said  city.  In  no 
other  case  is  an  appeal  authorized  by  the  charter  from  a 
judgment  of  the  city  court  to  this  court.  Hence  we  conclude 
that  the  appeal  will  not  lie. 

Wherefore  the  same  is  dismissed  for  want  of  appellate 
jurisdiction  in  this  court. 


Case  6— PETITION  EQUITY— June  14 

Conaday  v.  Hopkins,  committee,  &c. 

AFPXAL   VROM  BOVBBON  CIRCUIT    COURT. 
1.  AOBKKD  GA8B — CoURT    HAS   NO   JURI8DIGTI0N   OF,   UNDER   SBCITON    705 

OF  THE  CiYiL  Code,  unless  an  afftdayit  is  filed. — ^When  parties 
'*  agree  upon  a  case  containing  the  facts  npon  which  the  controversy 
depends'*  to  giye  tiie  conrt  jurisdiction,  under  section  705  of  the 
Civil  Code,  it  must  appear  by  affidavit  that  **  the  controversy  is  real, 
and  the  proceedings  in  good  faith  to  determine  the  rights  of  the 
parties.^*  (Jones  v.  HofEman,  18  B.  Monroe,  656.) 
8.  Ths  eireuU  court  hoi  jurisdiction  when  no  nieh  affidamt  is  made  in  an 
agreed  eaae,  where  the  agreement  only  substituted  a  brief  statement 
on  the  record  for  written  pleadings,  and  did  not  dispense  with  proof 
of  the  facts  upon  which  the  judgment  of  the  court  was  sought. 
Although  such  a  mode  of  proceeding  was  irregular  and  inconvenient^ 
the  court  had  jurisdiction  in  this  case. 

8.  A  TBUBTEE   FOB  AN  IDIOT   18   NOT   SUBSTITUTED   BT  THE  AFFOINTMSZTr 

OF  A  COMMITTEE. — A  tmstee  holding  funds  for  the  benefit  of  an. 
idiot  is  not  ip$o  /aeto  substituted  by  the  appointment  of  a  committee 
of  such  idiot. 
4.  A  reasonable  provision  made  for  the  benefit  of  an  idiot,  for  senrioee 
rendered  by  him  before  the  appointment  of  a  committee  for  him^ 
should  not  be  disturbed  by  the  court  at  the  suit  of  the  committee 
after  his  appointment 
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Alsxandbb  &  TuBNEY^ For  Appellant^ 

CITED 

18  R  Monroe,  Yaiighaii  t.  WBb. 

(Ml  Code,  section  705. 

18  R  Monroe^  069,  Jones  r.  Hofibnan. 

R.HAWHS, ForAppelleei 

CITED 
Revised  Statates,  ''Idiots,**  2  Stanton,  85,  86. 

JUDOS  HABDIN  DXLmnixD  thx  onviov  ov  thx  coubt. 

The  appellee,  Robert  A.  Hopkins,  having  been  appointed 
the  committee  of  F.  M.  Davis,  an  idiot,  and  claiming  that 
the  appellant,  Thomas  Canaday,  individually  and  as  adminis- 
trator of  William  Oanaday  and  of  Catharine  Canaday,  de- 
aeased,  was  indebted  to  Davis  for  services  rendered  by  him 
before  he  was  found  an  idiot,  united  with  Canaday  in  entering 
of  record  in  the  Bourbon  Circuit  Court  the  following  statement 
as  the  foundation  of  this  litigation  in  lieu  of  the  pleadings  of 
a  civil  action : 

''April  24,  1868.  The  parties  appeared  in  open  court  and 
eonsented  that  the  following  should  be  entered  of  record: 
Robert  A.  Hopkins,  as  committee  of  F.  M.  Davis,  claims  of 
Tliomas  Oanaday,  in  his  own  right  and  as  administrator  of 
William  Canaday,  and  also  as  administrator  of  Catharine 
Oanaday,  the  value  of  the  services  of  F.  M.  Davis  rendered 
to  the  said  intestates  and  to  the  said  Thomas  Canaday;  and 
for  the  purpose  of  adjusting  said  claims  it  is  agreed  that  this 
case  shall  be  heard  before  the  judge  of  the  Bourbon  Circuit 
Court  on  the  third  day  of  the  next  July  term  thereof,  upon 
such  testimony,  oral  or  written,  as  either  party  may  ofier, 
and  judgment  shall  be  rendered  by  the  court  according  to  the 
justice  of  the  case,  subject  to  appeal  by  either  party  to  the 
Court  of  Appeals,  as  in  other  cases;  the  parties  dispensing 
with  any  other  or  further  pleadings,  and  this  agreement  to  be 
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entered  of  record.  Any  olaim  Thomas  Canaday  may  have 
against  said  F.  M.  Davis  on  any  account  whatever  shall  also 
be  adjusted  on  the  hearing.'^ 

From  the  testimony  taken  by  a  commissioner^  and  other 
evidence^  the  following  deductions  of  fact  were  authorijEcd: 

1.  Davis,  who  was  imbecile  from  in&ncy,  was  apprenticed 
to  William  Canaday  when  a  child,  and  after  arriving  at  adult 
age  continued  in  the  service  of  Canaday  for  about  seven  years, 
when  Canaday  died,  leaving  Catharine  Canaday  his  widow,  in 
whose  service  Davis  remained,  at  the  same  place  of  residence, 
to  which  he  seems  to  have  been  attached,  till  the  death  of 
Mrs.  Canaday  in  1861,  she  having  survived  her  husband 
about  three  years.  Afterward  Thomas  Canaday,  the  son  and 
administrator  of  William  and  Catharine  Canaday,  occupied 
the  old  homestead,  and  Davis  remained  there  in  his  service 
till  the  appointment  of  Hopkins  as  his  committee  in  1868. 

2.  The  services  of  Davis  exceeded  in  value  his  board  and 
clothing  about  one  hundred  dollars  a  year. 

3.  In  October,  1858,  William  Canaday  placed  in  Thomas 
Canaday's  hands  seven  hundred  dollars  in  consideration  of 
services  rendered  by  Davis,  and  in  trust  for  his  use  for  life, 
the  trustee  stipulating  to  pay  him  annually  four  per  cent, 
thereon  as  needed,  and  at  the  death  of  Davis  the  fund  so 
held  in  trust  was  to  be  equally  divided  between  Thomas 
Canaday  and  his  three  sisters,  Mahala  Hopkins,  Ann  Allen, 
and  Malinda  Parker. 

4.  At  the  death  of  Catharine  Canaday  she  deposited  in 
Thomas  Canaday's  hands  three  hundred  dollars,  to  be  held  as 
an  addition  to  said  seven  hundred  dollars,  and  for  the  same 
purposes  and  upon  the  same  trusts. 

6.  The  trustee  had  paid  taxes  for  Davis  amounting  to 
$64.44,  and  an  attorney's  fee  of  fifteen  dollars  for  defending 
the  inquest  of  idiocy. 

Upon  these  facts  the  court  adjudged :  1.  That  the  plaintiff 
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recover  of  the  defendant  $994.86  for  the  trust  ftmd  of  seven 
hundred  dollars^  and  foor  per  cent,  interest  thereon.  2.  Also 
the  som  of  $390.37  for  said  fund  of  three  hundred  dollars^  and 
four  per  cent,  interest  thereon.  3.  Also  the  sum  of  $692.85 
for  the  services  of  Davis  from  October  8,  1861^  to  April 
24y  1868y  with  interest  from  the  latter  date.  The  judgment^ 
amounting  to  $2^078.08,  was  to  be  credited  by  $69.44  for  taxes 
and  attomey^s  fee  paid  as  aforesaid. 

From  that  judgment  Oanaday  has  appealed,  and  Hopkins 
prosecutes  a  cross-appeal. 

The  first  question  presented  is,  whether  the  court  had  juris- 
diction of  the  case — ^it  not  appearing  by  affidavit  that  the 
controversy  was  real,  and  the  proceedings  in  good  faith  to 
determine  the  rights  of  the  parties,  as  required  by  section  705 
of  the  Civil  Code  of  Practice  on  the  submission  of  a  case 
upon  an  agreement  of  the  facts.  In  Jones  v.  Hoffinan,  &c., 
18  B.  Monroe,  656,  that  requirement  of  the  Code  was  held  to 
be  imperative  in  a  case  embraced  by  it,  where  the  parties 
'^  agree  upon  a  case  containing  the  facts  upon  which  the  con- 
troversy depends.''  But  this  is  not  such  a  case.  The  agree- 
ment in  this  case  only  substituted  a  brief  statement  on  the 
record  for  written  pleadings,  and  did  not  dispense  with  proof 
of  the  facts  upon  which  the  judgment  of  the  court  was  sought. 
They  remained  to  be  established  in  the  mode  prescribed  by 
law;  therefore,  as  the  controversy  must,  from  the  necessity 
of  proving  the  facts,  be  real  and  not  fictitious,  it  could  not 
involve  the  abuse  of  the  authority  of  the  court,  which  the 
provision  of  the  Code  referred  to  was  intended  to  prevent. 
And  although  the  parties  adopted  an  irregular  an  I,  as  we 
think,  an  inconvenient  mode  of  presenting  their  case,  we  are 
of  opinion  that  the  court  had  jurisdiction  to  try  it. 

Bat  on  other  grounds  the  judgment  is  deemed  erroneous, 
and  must  be  reversed.  It  is  quite  obvious  that  if  the  pro- 
visions made  for  Davis  by  William  and  Catharine  Canaday, 
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by  which  the  personal  trust  was  deyolyed  on  the  appellant^ 
were  sach  as  should  be  upheld  as  an  equitable  satisfaction  of 
their  respective  liabilities  to  Davis  for  his  services^  there  could 
have  been  no  recovery  against  the  appellant  as  the  adminis- 
trator of  either  decedent.  And  it  is  also  manifest  that  the 
judgment  for  the  sums  of  $994.86  and  $390.37  can  not  be 
sustained  consistently  with  the  trust  so  created  unless  the 
appointment  of  the  appellee  as  committee  of  Davis  ipso  fado 
substituted  him  for  the  appellant  as  trustee,  or  sufficient 
grounds  were  disclosed  in  this  case  for  removing  the  appellant 
as  trustee  and  appointing  the  appellee  in  his  place;  and  the 
judgment  had  that  effect. 

The  circumstances  under  which  William  and  Catharine 
Canaday  seem  to  have  felt  under  obligations  to  provide  for 
Davis  as  they  undertook  to  do  were  peculiar,  and  such  as  to 
indicate  that  they  acted  from  feelings  of  generosity  and  kind- 
ness toward  him  as  well  as  a  proper  sense  of  duty  and  right. 
They  had  given  him  their  care  and  protection  in  his  in£mcy 
and  helpless  imbecility,  rendering  him  as  contented  in  their 
service  as  his  condition  made  him  dependent  upon  them.  He 
did  not  want  to  leave  them,  and  they  may  have  consulted  his 
wishes  rather  than  their  interest  or  convenience  in  retaining 
him ;  and  although  they  made  their  own  children  the  ultimate 
beneficiaries  of  the  ftmds  they  secured  to  his  use,  the  pro- 
visions made  were,  we  think,  just  and  reasonable  in  view  of 
the  condition  of  Davis  and  the  benefits  he  had  already  derived 
in  having  the  home  of  his  choice  and  the  care  of  those  ta 
whom  he  was  most  attached.  The  trust  should  therefore  have 
been  sustained. 

It  is  scarcely  necessary  to  say  that  the  appointment  of  the 
appellee  as  committee  did  not  divest  the  authority  of  the 
appellant  as  trustee.     But  the  committee  took  the  estate  sub- 
ject to  the  execution  of  the  trust  and  the  rights  of  the  appel- 
lant and  the  other  remote  beneficiaries  of  the  funds. 
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We  do  not  perceiye  in  the  evidence  any  sufficient  ground 
for  the  removal  of  the  appellant  and  the  substitution  of 
another  trustee,  nor  do  we  construe  the  judgment  as  having 
the  effect  of  transferring  from  the  appellant  to  the  appellee 
the  duties  and  responsibilities  of  a  trustee. 

It  results  that  the  judgment  for  the  recovery  of  the  trust 
fimds  is  radically  erroneous.  No  valid  ground  of  objection 
appears  to  the  recovery  against  the  appellant  for  services  ren- 
dered by  Davis  for  him  after  the  death  of  Catharine  Canaday, 
nor  is  any  sufficient  cause  perceived  for  reversing  the  judgment 
on  the  cross-appeal ;  but  it  is  deemed  proper  to  suggest  that 
the  taxes  and  attorney's  fee  paid  by  the  appellant  for  Davis 
should  be  regarded  as  paid  out  of  the  interest  on  the  trust 
funds. 

Wherefore  the  judgment  is  reversed  on  the  appeal,  and  the 
cause  remanded  for  a  judgment  consistent  with  this  opinion, 
and  it  is  affirmed  on  the  cross-appeal. 


Casb  7— PETmON  EQUITY— Jtob  14 

Harris,  &c.  v.  Berry,  &c. 

▲  FFSAL    VBOM    WOODTOBD    CIBCUIT   COURT. 
1.  JhSWtBK   TO    BUBYnrORS    IK    CASB   OF  DBATH    IN    DTFANCT  OR   WITHOUT 

LAWFUL  ISBUB. — '*  Sbould  any  of  my  children  die  before  they  attain 
lawful  age  or  without  lawful  issue,  the  portion  of  my  estate  be- 
queathed to  them  to  be  equally  divided  between  the  sunrivors.** 
One  of  those  children  died  childless,  and  another,  leaving  issue,  before 
the  death  of  the  testator,  and  between  that  time  and  the  death  of  his 
ton  Younger  eight  others  of  the  testamentary  children  died,  leaving 
isBQe.  Younger  died  adult  and  childless.  The  circuit  court,  ao- 
eoidiiig  to  the  testaUir^s  intention,  decreed  an  equal  distribution  of 
Mb  estate  among  the  testator^s  surviving  children  and  the  children 
tUrpei  of  his  dead  children.     That  judgment  is  affirmed. 

Vol.  VII.— 9 
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8.  Under  the  will  as  above  the  children  of  testator  took  a  fee,  defeasible 
on  the  condition  of  death  in  infancy  or  without  issae. 

8.  SuRYiTORS. — As  written  above,  "sanriTors**  is  a  flexible  term,  not  nec- 
essarily meaning  the  testator^s  surviving  children  only;  but,  when 
molded  by  the  context  and  spirit  of  the  will,  may  consiBtently 
with  the  literal  import  comprehend  all  his  surviving  descendants 
who  were  intended  to  be  beneficiaries.  (Bimey  v.  Richardson,  Ac., 
5  Dana,  429.) 

TuBNEB  &  TwYMAN^ For  Appellant, 
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Benjamin  Berry,  of  Woodford,  Ky.,  who  died  in  the  year 
1838,  published  his  last  will  in  the  year  1833,  whereby,  after 
devising  his  estate  equally  to  his  fifteen  children,  all  then  living, 
he  made  the  following  provison:  ^'Should  any  of  my  children 
die  before  they  attain  lawful  age  or  without  lawful  issue,  the 
portion  of  my  estate  bequeathed  to  them  to  be  equally  divided 
between  the  survivors." 

One  of  those  children  died  childless,  and  another,  leaving 
issue,  before  the  death  of  the  testator,  and  between  that  time 
and  the  death  of  his  son.  Younger  Berry,  eight  others  of  tlie 
testamentary  children  died,  leaving  children. 
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In  the  year  1868  the  devisee^  Younger  Berry^  died  adult 
and  childless. 

In  this  suit  in  equity  for  distribution  of  Younger^s  estate 
according  to  the  testators  intention  the  circuit  court  decreed 
equal  distribution  among  the  testator^s  surviving  children^  and 
the  children  per  stirpes  of  his  dead  children;  and  the  only 
qnestion  for  the  revisory  consideration  of  this  court  is^  whether 
the  circuit  court  adopted  the  true  construction  of  the  will. 

We  do  not  doubt  that  the  death  of  Younger  Berry  was  the 
proper  time  for  determining  what  ''survivors"  are  entitled  to 
the  estate  devised  to  him  in  fee^  defeasible  on  the  condition  q^ 
his  death  without  issue ;  and  on  that  question  we  concur  with 
the  circuit  court. 

The  leading  purpose  of  the  testator  was  to  equalize  his  estate 
among  his  children  and  secure  it  to  his  own  descendants.  This 
is  so  manifest  as  to  require  no  argument  to  prove  it.  Conse- 
quently to  confine  the  distribution  of  his  estate  to  the  four 
surviving  children  of  the  testator^  and  cut  off  the  surviving 
representatives  of  his  dead  children^  would  seem  to  conflict 
-with  his  own  evident  purpose  of  equality. 

The  language  of  the  quoted  provision  on  that  subject  does  not 
require  such  restriction.  "  Survivors,"  as  written,  is  a  flexible 
term,  not  necessarily  meaning  the  testator^s  surviving  children 
only;  but,  when  molded  by  the  context  and  spirit  of  the  will, 
may  consistently  with  the  literal  import  comprehend  all  his 
surviving  descendants  who  were  intended  to  be  beneficiaries. 

Such  was  evidently  the  opinion  of  this  court,  as  clearly 
intimated  on  an  analogous  question  in  the  case  of  Birney  v. 
Sichardson,  &c.,  6  Dana,  429.  In  that  case,  after  some  reason- 
ing, and  referring  to  Roper  on  Legacies,  and  Lord  Eldon's 
opinion  in  Wilmot  v.  Wilmot,  8  Vesey,  this  court  added :  "And 
According  to  that  and  several  other  analogous  cases,  it  would 
seem  that  when  a  bequest  is  made  to  the  survivors  of  any  one 
of  t^veral  children  dying  without  issue,  the  testator  should  be 
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understood  as  meaning  bj  survivors  his  other  children^  anle« 
ihej  also  had  died  without  issue^  because  his  presumed  objust 
VHis  thai  all  who  should  have  issue  should  he  entitled  to  an  equal 
interest,  and  thai  nothing  but  death  without  issue  should  disturb 
that  equaliiyP  And  such  is  pre-eminently  this  case,  in  which 
we  are  not  allowed  to  doubt  that  had  the  9iaiu»  of  the  testator's 
fiunily  been  at  his  own  death  as  it  was  at  that  of  his  son  Younger, 
he  would  not  have  given  the  whole  of  Younger^s  estate  to  the 
four  surviving  children,  and  thus  have  given  them  that  much 
more  than  he  gave  to  his  other  children,  without  motive,  and 
against  his  declared  purpose  of  ultimate  as  well  as  immediate 
equality. 

Without  amplification  we  conclude  that  the  judgment  of 
ihe  circuit  court  is  right,  and  therefore  it  is  affirmed. 


Case  8— PETITION  EQUITY— Junk  14. 

Martin  &  Merriwether  v.  Mobile  &  Ohio  R-  R.  Co. 

APPSIX  nOM   HIOKMAV  CIBCUIT  COURT. 

1.   ThB  RBSmEMCB  OF  A  OORFORATTON    XR  ONE   STATE    CREATES    NO   IN0U- 
FERABLE  OBJSCTIOK  TO  ITS  POWER    OF   OONTRAGTINO   IN  ANOTHER. — 

Although  a  corporation  must  live  and  have  its  being  in  that  state 
only  in  which  it  was  created,  yet  it  does  not  follow  that  its  existence 
will  not  be  recognized  in  other  places. 
8.  Attachment  not  authorized  aoainbt  the  Mobile  and  Omo  Rail- 
road Ck>HPANT  AS  A  FOREIGN  ooR2>ORATiON. — ^The  Mobile  and  Ohio 
Railroad  Company,  a  corporation  created  by  the  state  of  Alabama, 
by  **  An  act  to  authorize  the  Mobile  and  Ohio  Railroad  Company  to 
extend  their  railroad  from  the  south  boundary  line  of  the  state  of 
Kentucky  to  the  Mississippi  or  Ohio  River/*  passed  by  the  General 
Assembly  of  the  Commonwealth  of  Kentucky,  and  approved  Feb- 
maiy  26,  1848  (Session  Acts,  1847-8,  pages  844-5),  had  conferred  on 
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nid  ootporation  the  right  of  extending  the  road  through  Eentacky; 
and  the  said  act  farther  provided  that  said  corporation  "shall  be 
entitled  to  cJt  the  privUegeSf  rights^  and  immunities,  and  subject  to 
•U  such  restrictions  as  are  granted,  made,  and  prescribed  for  the 
benefit,  govemment,  and  direction  of  said  company,  aa  w  conferred  on 
U  hy  the  act  of  ineorporation  passed  hy  the  Legislature  of  Alabama.^^ 

In  a  suit  in  the  Hickman  Circuit  Court  in  Kentucky  against  said 
eorporation  to  coerce  the  payment  of  some  bonds  issued  by  it,  the 
plaintiff  sued  out  an  attachment  against  the  defendant  on  the  ground 
that  it  was  a  foreign  corporation.  The  circuit  court  dismissed  the 
attachment    On  this  appeal  that  judgment  is  affirmed. 

t.  Bt  said  act  Eshtuckt  oonfkrred  authoritt  oh  the  Mobiub  ahd 
Ohio  Railroad  Company  to  bxercisb  obrtain  powers — ^It  mat 
ezkrcibb  th08e  powers  in  kentucky  as  a  oorporation  of 
ANOTHER  STATE. — ^By  the  act  of  the  Legislature  of  Kentucky, 
supra,  all  tlie  privileges  and  inmiunities  were  conferred  upon  said 
corporation  in  this  state  that  it  had  granted  to  it  in  the  state  of 
Alabama.  It  doubtless  could  sue  and  be  sued,  contract  and  be  con- 
tracted with,  lawfully  in  the  state  that  created  it,  and  was  not  subject 
to  hare  its  property  and  effects  attached  for  mere  failure  to  pay  its 
liabilities;  and  unless  it  was  so  subject  there  it  can  not  be  here, 
notwithstanding  the  provision  of  the  Civil  Code  on  that  subject, 
adopted  since  the  passage  of  the  act,  supra, 

4  Tlie  Civil  Code  does  not,  in  terms,  apply  to  nor  profess  to  divest  rights 
previously  granted. 

f.  When  the  property  attached  had  been  previously  mortgaged  to  pay 
certain  debts  outstanding,  of  which  those  of  the  plaintiffs  were  a 
part,  the  plaintifb  could  not  appropriate  the  mortgaged  property  to 
the  payment  of  their  debts  without  alleging  that  the  residue  of  the 
debts  secured  had  been  paid,  and  bringing  the  trustees  or  legal  title- 
holders  before  the  court 
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JUDGE  PETERS  diliyerbb  thx  opiviok  or  thk  ooubt. 

This  action  with  an  attachment  was  brought  by  appellants 
against  the  Mobile  and  Ohio  Railroad  Company  to  enforce  the 
collection  of  three  bonds  of  the  company  with  the  unpaid 
interest  thereon,  and  several  persons,  employees  of  the  com- 
pany, were  summoned  as  garnishees. 

The  ground  for  the  attachment  stated  in  the  affidavit  is 
that  the  Mobile  and  Ohio  Railroad  Company  is  a  foreign 
corporation. 

In  its  answer  the  Mobile  and  Ohio  Railroad  Company  does 
not  deny  its  indebtedness  to  the  appellants  as  set  forth  in  the 
petition,  nor  controvert  their  right  to  a  personal  judgment  for 
the  amount  claimed;  but  it  does  deny  and  controvert  their 
right  to  subject  the  property  attached  to  the  payment  thereof; 
because,  as  it  alleges,  all  its  property,  including  all  its  lands, 
road-bed,  iron,  cars,  engines,  and  all  fixtures  belonging  or 
incident  to  said  road,  had  been  conveyed,  by  a  deed  executed 
on  the  1st  of  November,  1853,  by  said  corporation  to  certain 
trustees  therein  named,  to  secure  the  payment  of  certain  bonds 
issued  by  it,  amounting  in  the  aggregate  to  about  six  mittions 
of  dollars;  and  that  it  was  therein  stipulated  that  the  other 
assets  of  the  corporation,  real  estate,  tolls,  or  income,  were  to 
remain  in  its  possession  until  it  made  default  in  payment  of 
the  interest  on  the  bonds  or  of  the  bonds  themselves. 

That  on  the  15th  of  February,  1860,  appellee  executed  a 
second  mortgage  on  all  the  property  embraced  in  ihe  first  to 
certain  trustees  therein  named  to  secure  the  payment  of  five 
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handled  thousand  dollars,  for  which  bonds  of  the  company 
were  issoed  in  porsoanoe  of  a  resolution  of  the  board  of 
directors  of  said  company  passed  June  8,  1857,  and  also  for 
one  million  of  dollars  under  a  resolution  of  said  board  of 
directors  passed  2d  of  February,  1860;  which  mortgages,  it  is 
alleged,  the  appellee  was  authorized  by  the  act  of  incorpora- 
tion to  make  and  execute;  copies  of  which  are  filed  as  parts 
of  the  answer,  and  seem  to  have  been  properly  registered. 

It  is  averred  in  the  answer  that  appellee  has  fiuled  to  pay 
the  interest  on  its  bonds  aforesaid,  both  on  those  secured  by 
the  first  and  second  mortgages,  and  that  it  is  owing  the  whole 
of  the  principal  and  much  the  larger  portion  of  the  interest 
on  said  bonds;  that  appellants  had  attached  the  income  and 
earnings  of  appellee  in  the  hands  of  its  agents,  which  it  could 
not  lawfully  do;  and^  after  making  the  trustees  in  said  mort- 
gages parties,  prays  that  the  attachment  may  be  discharged. 
From  an  examination  of  appellants'  bonds  filed  as  the  foun- 
dation of  the  action  and  the  second  mortgage,  they  appear  to 
be  a  part  of  the  bonds  thai  mortgage  was  executed  to  secure, 
although  it  is  not  expressly  so  alleged  in  the  answer. 

An  affidavit  was  filed  controverting  the  ground  of  attach- 
ment, and  on  final  hearing  a  personal  judgment  was  rendered 
against  appellee  for  the  debt;  but  the  attachment  was  dis- 
charged, and  of  that  part  of  the  judgment  appellants  now 
complain. 

The  garnishees  seem  to  have  answered  and  denied  that 
they  had  any  money  or  effects  in  their  hands  belonging  to 
said  company,  or  more  than  would  indemnify  them  for  the 
sums  the  company  owed  them.  Subsequently  the  appellants 
obtained  a  rule  against  Ferguson  and  Miller,  two  of  the 
garnishees,  requiring  a  fuller  and  more  extended  detail  in 
their  answer  of  their  business  transactions  with  the  company. 
In  their  amended  answers  under  said  rule  Ferguson  denied 
that  he  had  any  money,  property,  or  effects  belonging  to  said 
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company  in  his  hands  whatever;  and  Miller  denied  that  he  had 
anj  more  than  would  pay  him  the  amount  due  him  and  defiray 
the  current  daily  expenses  of  the  road  at  the  station  where  he 
was  located. 

Appellants  on  the  trial  moved  the  court  to  have  sworn  and 
examined  a  witness  by  whom  they  avowed  they  could  prove 
that  Miller  and  Troy^  two  of  the  employees  of  the  appellee, 
had  each  received  as  earnings  of  the  road  and  for  appellee  the 
sum  of  one  hundred  and  twenty-five  dollars  per  day  from  the 
date  of  the  service  of  the  summons  on  them  to  that  time. 
Their  motion  was  overruled^  to  which  they  excepted^  and  now 
make  that  ruling  of  the  court  the  first  ground  of  complaint 
here.  But  as  that  may  be  regarded  as  subordinate  to  a  ques- 
tion affecting  more  vitally  the  rights  of  the  parties,  its  con- 
sideration will  be  for  the  present  postponed. 

It  is  claimed  for  appellants  that  appellee  was  by  an  act  q/ 
the  LegislaJture  of  the  state  of  Alabama  created  a  corporate  body, 
endued  with  all  the  powers  and  capacities  necessary  to  effec- 
tuate the  objects  and  purposes  of  its  creation^  including  the 
power  to  accept  from  the  Legislature  of  Kentucky  the  right  to 
extend  its  road  through  the  territory  of  said  daie  to  its  pro- 
posed terminy>8  on  the  Ohio  or  Mississippi  River,  and  all  other 
rights  and  privileges  necessary  for  completing,  operating,  and 
enjoying  the  benefits  of  said  road,  and  which  the  legislature 
could  confer;  and  that  the  whole  purpose  and  intention  of  the 
Legislature  of  Kentucky  in  passing  the  act  approved  26th  of 
February,  1848,  entitled  "An  act  to  authorize  the  Mobile  and 
Ohio  Railroad  Company  to  extend  their  railroad  from  the 
south  boundary  line  of  the  state  of  Kentucky  to  the  Missis- 
sippi or  Ohio  River"  (Session  Acts,  1847-8,  pages  344-5), 
were  to  grant  the  rights  and  privileges  in  the  act  enumerated 
to  the  corporation  created  by  the  Legislature  of  Alabama  and 
not  to  create  a  new  company ;  and  that  no  new  nor  separate 
corporation  was  created  by  said  act. 
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On  the  other  hand,  it  is  contended  that  the  legal  entity  or 
person  which  exists  by  force  of  law  can  have  no  existence 
beyond  the  limits  of  the  state  or  sovereignty  which  brings  it 
into  life  and  endues  it  with  its  fiicolties  and  powers;  that  the 
LegidaJtare  of  Alabama  could  not  confer  on  appellee  a  corporate 
existence  in  (his  state,  and  consequently  could  confer  on  it  no 
right  to  exercise  any  powers  here ;  but  that  all  the  powers  it 
could  exercise  here  must  be  under  a  grant  from  the  legisUdure 
of  this  state;  and  that  the  act  of  the  legislature  granting 
certain  enumerated  powers  to  appellee  was  an  act  incorpo- 
rating it  as  a  new  company  under  the  same  name  and  style  it 
bore  by  the  act  of  the  Alabama  Legislature,  and  therefore  it  is 
a  domestic  corporation.  The  correctness  of  that  position  we 
proceed  now  to  examine. 

The  aet  of  the  Legidature  of  Kefntuckyy  supra,  certainly  does 
not,  in  express  terms,  create  a  corporation,  nor  intimate  in 
any  part  of  it  that  such  an  object  was  contemplated  by  the 
legislature.  It  contains  but  two  «ec^to7i«.  The  ^r8<  authorizes 
the  Mobile  and  Ohio  Railroad  Company  to  make  the  necessary 
reoonnoissance  and  survey  for  the  purpose  of  ascertaining  the 
most  eligible  route  for  extending  their  road  to  any  point  on 
the  Mmissippi  or  Ohio  River  in  this  state;  and  the  second 
confers  on  it  the  right  of  extending  the  road  through  the 
state;  and  further,  that  it  shall  be  entitled  to  all  privileges, 
rights,  and  immunities,  and  subject  to  all  such  restrictions  as 
are  granted,  made,  and  prescribed  for  the  benefit,  govemmeut, 
and  direction  of  said  company,  as  is  conferred  on  it  by  the  act 
of  incorporation  passed  by  the  Legislature  ofAlahama, 

The  title  of  the  act  indicates  a  purpose  only  to  grant  cer- 
tain privil^es  to  appellee,  not  to  create  a  new  company,  and 
the  act  contains  none  of  the  formal  and  special  provisions 
essential  to  the  creation  of  a  corporation.  But  it  is  said  that 
the  privileges  conferred  by  said  act  can  not  be  exercised  by 
the  foreign  corporation  within  the  limits  of  this  state  unless  it 
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be  construed  as  creating  anew  the  corporation^  and  we  are 
referred  to  the  case  of  Ohio  and  Mississippi  Railroad  Co.  v. 
Wheeler,  1  Black  8.  C.  U.  8.  Rep.  295. 

In  that  case  appellants  brought  their  action  in  the  Cironit 
Court  of  the  United  States,  and  alleged  that  they  were  a  cor- 
poration created  by  the  laws  of  the  states  of  Indiana  and 
Ohio,  having  ita  principal  place  of  business  in  Cincinnati^ 
Ohio;  that  the  corporation  was  a  citizen  of  Ohio,  and  the 
defendant  was  a  citizen  of  the  state  of  Indiana. 

The  defendant  pleaded  to  the  jurisdiction  of  the  court, 
averring  that  he  was  a  citizen  of  the  state  of  Indiana,  and  that 
the  plaintiffs  were  a  body  politic  and  corporate,  created  and 
existing  by  virtue  of  an  act  of  the  General  Assembly  of  the 
same  state. 

To  this  plea  there  was  a  demurrer,  and  the  judges,  being 
divided  in  opinion  On  the  question  of  jurisdiction,  ordered 
their  division  of  opinion  to  be  certified  to  the  Supreme  Court 
of  the  United  States ;  and  that  court  decided  upon  the  facts 
pleaded  that  as  the  plaintiffs  had  been  incorporated  by  an  act 
of  the  Legislature  of  the  state  of  Indiana,  and  the  defendant 
was  a  citizen  of  the  same  state,  the  circuit  court  had  no  juris- 
diction. 

That,  as  is  obvious,  is  not  the  question  here.     Appellants 
deny  in  this  case  that  appellee  was  ever  incorporated  in  this 
state,  and  in  that  position  they  are  sustained  by  this  court. 
But  it  is  contended  in  argument  that  even  if  the  powers  were 
granted  to  appellee  to  procure  from  the  Legislature  of  Ken* 
tucky  the  right  to  extend  its  road  through  the  state,  and  the 
power  to  do  all  things  necessary  to  effect  the  completion  of 
the  road  to  its  proposed  terminus,  still  that  a  corporation , 
from  the  very  nature  of  its  being,  can  have  no  authority  to 
contract  out  of  the  limits  of  the  state ;  that  the  laws  of  a 
state  can  have  no  extra  territorial  operation;  and  as  a  corpo* 
ration  is  the  mere  creature  of  a  state  it  can  have  no  existence 
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beyond  the  limits  in  which  that  law  operates;  it  is  necessarily 
incapable  of  exercising  any  powers  where  it  can  not  exist. 

In  Bank  of  Augusta  v.  Earle,  13  Peters's  Reports^  584^  it 

is  said:  "It  is  very  true  that  a  corporation  can  have  no  legal 

existence  out  of  the  boundaries  of  the  sovereignty  by  which  it 

is  created.     It  exists  only  in  contemplation  of  law^  and  by 

force  of  the  law,  and  where  that  law  ceases  to  operate  and  is 

no  longer  obligatory  the  corporation  can  have  no  existence.     It 

most  dwell  in  the  place  of  its  creation  and  can  not  migrate  to 

another  sovereignty.     But  although  it  must  live  and  have  its 

being  m  that  state  only^  yet  it  does  not  by  any  means  follow 

that  its  existence  there  will  not  be  recognized  in  other  places; 

and  its  residence  in  one  state  creates  no  insuperable  objection 

to  its  power  of  contracting  in  another.     It  is  indeed  a  mere 

artificial  beings  invisible  and  intangible ;  yet  it  is  a  person  for 

certain  purposes  in  contemplation  of  law^  and  has  been  so 

recogniased  in  the  case  of  the  United  States  v.  Amedy^  11  Wheat. 

412 ;  and  in  Beaston  v.  The  Farmers  Bank  of  Delaware,  12  Pet. 

135.    It  is  sufficient  that  its  existence  as  an  artificial  person  in 

the  state  of  its  creation  is  acknowledged  and  recognized  by 

the  law  of  the  nation  where  the  dealing  takes  place,  and  that 

it  is  permitted  by  the  laws  of  that  place  to  exercise  there  the 

powers  with  which  it  is  endowed.     Every  power,  however,  of 

the  description  of  which  we  are  speaking  which  a  corporation 

exercises  in  another  state  depends  for  its  validity  upon  the 

kws  of  the  sovereignty  in  which  it  is  exercised." 

As  we  have  already  seen,  this  state  by  its  legislature  has 
conferred  the  authority  on  appellee  to  exercise  certain  powers. 
It  may  exercise  those  powers  as  a  corporation  of  another  state. 
Bat  although  appellee  must  be  regarded  as  a  foreign  corpo- 
ration, it  may  not  follow  that  appellants'  attachments  were 
improperly  discharged.  By  the  act  of  the  legislature  ot  Ken- 
tucky, mipra,  all  the  privileges  and  immunities  were  confierred 
upon  it  in  this  state  that  it  had  granted  to  it  in  the  state  of 
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Alabama.  It  doubtless  could  sue  and  be  sued,  contract  and 
be  contracted  with^  lawfiiUj  in  the  state  that  created  it,  and 
was  not  subject  to  have  its  property  and  effects  attached  foT 
mere  fidlure  to  pay  ita  liabilities,  and  unless  it  was  so  subject 
there  it  can  not  be  here,  notwithstanding  the  provision  of  the 
CSvil  Code  on  that  subject,  adopted  since  the  passage  of  the 
act,  supra.  The  Code  does  not,  in  terms,  apply  to  nor  profess 
to  divest  rights  previously  granted. 

Besides,  the  property  attached  had  been  previously  mort* 
gaged  to  pay  certain  debts  outstanding,  of  which  those  of 
appellants  appear  to  be  a  part,  and  they  could  not  appro- 
priate the  mortgaged  property  to  the  payment  of  their  debts 
without  alleging  that  the  residue  of  the  debts  secured  had 
been  paid,  and  bringing  the  trustees  or  legal  title-hoIdexB 
before  the  court. 

Wherefore  the  judgment  must  be  affirmed. 


Oasb  0— indictment  FOR  MURDER-^unb  15. 

Carico  V.  Commonwealth. 

APPKAL    PEOM    WA8HINOT0V    CIRCUIT   COVBT. 

1.  Thbbatb. — Self-defbnsb. — Erroneous  instructiokb. — The  curcoit 
Judge  instructed  the  jury  in  this  case  that  whatever  dedactioiiB  tl&e 
jniy  might  make  from  the  evidence,  and  however  assured  the  ac- 
cused may  have  felt  that  his  life  was  in  immediate  and  continual 
danger,  nevertheless  he  had  no  right  to  shoot  as  and  when  he  <iid 
unless  there  was  then  immediate  danger  of  an  inmiediate  and  violent 
assault  on  him  by  deceased.  On  the  facts  of  this  case,  which  ia  an 
episode  to  that  of  Phillips  v.  Commonwealth,  2  Duvall,  d2S,  which 
18  still  approved  and  reaffirmed  by  a  majority  of  the  court,  the  abo9e 
instrrtctian  is  held  to  be  erroneous. 

8.   ASSURBD   AND  CONTINUAL    DANGER   AND    SELF-DEFBNSB. — ^Spcakin^    of 

assured  and  continual  danger  to  life,  this  court,  in  the  case    in 
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2  Davall,  defined  the  principle  of  self -defense  as  follows:  "Like 
the  sword  of  DamodeB,  the  threatened  danger  is  continually  im- 
pending enery  moment  and  eoerywhere.  The  threatened  man  may  be 
waylaid  or  otherwise  attacked  unawares  without  the  possibility  of 
defense  or  of  escape,  and  may  never,  day  or  night,  fed  safe,  or  aetU' 
My  te  io,  while  his  enemy  lives,  who  whenever  he  may  see  him 
or  wherever  he  can  find  him  may  be  anxious  and  able  to  kill  him. 
And  does  either  human  or  divine  law  require  such  prolonged  agony 
and  peril ;  or  can  the  best  and  most  prudent  men  suicidally  forbear 
to  strike  for  riddance,  if  they  have  the  courage  to  defend  themselves, 
in  the  only  way  of  secure  and  lasting  escape?** 
8l  Trk  oottrt  further  sat  in  this  oasb:  **Now  if  a  man  feel  sure 
that  his  life  is  in  continual  danger,  and  that  to  take  the  life  of  his 
menacing  enemy  is  his  only  safe  security,  does  not  the  rationale  of 
the  principle  as  thus  defined  allow  him  to  kill  that  enemy  whenever 
and  wherever  he  gives  him  a  chance  and  there  is  no  sign  of  relenting. 
3ut  before  a  jury  tihrndd  acquit  they  tihould  he  toeU  iatiffied  that  the 
MUing  wae  not  the  offspring  of  had  passion,  hut  solely  of  a  thorough 
and  wdlfounded  hdirf  that  it  was  necessary  for  security, 

^  ItaRKATB  OOMlfUNICATED  TO  AOCUSBD  BT  ONE  WHO  DIED   BEFORE   THE 

TRIAL. — ^The  accused  had  a  right  to  prove  thoA  a  man  then  dead  had 
htU  a  short  time  hrfore  the  homicide  told  him  that  deceased  had  armed 
Mmsdf  %eith  a  shot-gun  to  hill  him.  This  was  not  legal  evidence  of 
deceased  arming  himself  to  kill  accused,  but  it  was  competent  to 
prove  that  the  accused  had  so  heard,  and  may  have  had  a  right  so 
to  believe;  and  to  that  extent  and  for  that  purpose  it  was  admissible. 
(1  Greenleaf,  sections  100,  101.) 

W.  D.  Habrisok^ For  Appellant, 

CITED 
2  Duvall,  828,  Phillips  v.  Commonwealth. 

John  Rodman,  Attorney-General,     .     •     .     For  Appellee, 

CITED 

4  Iredeirs  North  Carolina  Reports,  State  v.  Scott 
2  Starkin,  side-page  528. 

JUI>GE  ROBERTSON  delivered  the  opinion  of  the  coubt  (Judges 
Barddt  and  Peters  delivering  separate  opinions,  qualifying  concurrence 
id  dissenting  in  part.) 


Xhe  appellant,  John  W.  Carico,  a  young  physician,  residing 
the  village  of  Fredericksburg,  Washington  County,  Ky., 
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indicted  for  murder  in  killing  his  neighbor,  David  Smith,  "by 
shooting  him  with  a  g^,"  was  found  guilly  by  a  jury  and 
sentenced  to  confinement  in  the  penitentiary  for  six  years. 
He  urges  a  reversal  of  the  judgment  for  alleged  error  in 
instructions^  and  in  the  exclusion  of  testimony  by  the  circuit 
court  on  the  trial.  The  appellant  attempted  to  excuse  the 
homicide  by  the  proof  of  circumstances  conducing  to  show 
that  Smith  without  any  reasonable  cause  became  extremely 
hostile  to  him;  assaulted  him  more  than  once  with  deadly 
weapons ;  frequently  declared  that  he  would  kill  him ;  and  the 
evening  before  the  catastrophe  said  that  he  would  kill  him 
before  the  next  night.  About  four  o'clock  in  the  morning 
succeeding  that  last  threat  Smith,  after  passing  the  appellant's 
office  on  his  way  to  his  own  stable,  apparently  for  the  purpose 
of  feeding  his  horse,  was  shot  in  the  back  and  killed  by  the 
appellant  without  any  apparent  demonstration  of  an  immediate 
assault  on  the  appellant,  and  without  seeing  him.  The  testi- 
mony marks  Smith  as  a  man  of  violent  passions  and  inflexible 
will,  and  characterizes  the  appellant  as  a  moral,  quiet,  and 
prudent  gentleman  in  his  antecedent  behavior. 

The  shooting  being  before  the  dawn  of  day,  the  jury  might 
possibly  have  inferred,  from  the  unusual  time  and  all  the  other 
&cts,  that  Smith's  purpose  in  being  out  so  early  was  to  reoon- 
noiter  for  a  secret  chance  to  assassinate  the  accused  before  he 
was  up  in  his  office,  and  that  the  latter  was  so  prematurely 
ready  with  his  loaded  musket  only  to  meet  such  a  night  attack, 
and  that  seeing  Smith  he  apprehended  his  speedy  return  to 
execute  his  threats. 

On  these  facts  the  circuit  judge  by  his  rulings  adjudged 
that  whatever  deductions  the  jury  might  make  from  the  evi- 
dence, and  however  assured  the  appellant  may  have  felt  that 
his  life  was  in  immediate  and  continual  danger,  nevertheless 
he  had  no  right  to  shoot  as  and  when  he  did  unless  there  was 
then  imminent  danger  of  an  immediate  and  violent  asssult  on 
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him  by  Smith.  This  insured  the  verdict  and  sealed  the  appel* 
lant's  doom ;  and  whether  that  decision  was  right  or  wrong  is 
uie  ruling  question  on  this  appeal. 

This  case  is  an  episode  to  that  of  Phillips  v.  The  Com- 
monwealth^ 2  Duvall^  328|  in  which  this  court  adjudged  the 
philosophy  of  the  law  of  self-defense^  which  we  still  approve 
and  now  reaffirm.  In  that  case  we  could  not  judicially  extend 
Uie  principle  therein  defined  and  recognized  to  a  homicide 
exactly  like  this;  and  therefore  we  expressly  forbear  even  an 
mtimation  of  an  opinion  as  to  such  extension.  The  application 
of  the  principle  is  a  difficult  task  for  a  jury^  and  is  peculiarly 
hazardous.  But  its  liability  to  perversion  or  abuse  by  juries 
can  not  curtail  the  principle  itself  as  a  law  for  the  court. 

Speaking  of  assured  and  continual  danger  to  life,  this  court, 
in  the  case  in  2  Duvall,  defined  the  principle  of  self-defense 
as  follows:  "Like  the  sword  of  DamodeSy  the  threatened 
danger  is  continually  impending  every  moment  and  everywhere. 
The  threatened  man  may  be  waylaid  or  otherwise  attacked 
unawares  without  the  possibility  of  defense  or  of  escape,  and 
may  never,  day  or  night,  feel  safej  or  actually  be  so,  while  his 
enemy  lives,  who  whenever  he  may  see  him  or  wherever  he 
may  find  him  may  be  anxious  and  able  to  kill  him.  And  does 
either  human  or  divine  law  require  such  prolonged  agony  and 
peril;  or  can  the  best  and  most  prudent  men  suicidably  for- 
bear to  strike  for  riddance,  if  they  have  the  courage  to  defend 
^emselves,  in  the  only  way  of  secure  and  lasting  escape  ?'' 

Now  if  a  man  feels  sure  that  his  life  is  in  continual  danger, 
and  that  to  take  the  life  of  his  menacing  enemy  is  his  only  safe 
BBcority,  does  not  the  rationale  of  the  principle  as  thus  defined 
allow  him  to  kill  that  enemy  whenever  and  wherever  he  gives 
him  a  chance  and  there  is  no  sign  of  relenting?  But  before  a 
jury  should  aoquU  they  should  be  well  satisfied  that  the  killing 
WIS  not  the  offspring  of  bad  pa^ssion,  but  solely  of  a  thorough  and 
tedlrfounded  belief  that  it  was  necessary  for  security.    And  here 
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lies  the  danger  of  misapplication.  It  is  difficult  to  be  assured 
that  the  act  was  thus  necessary  and  done  in  good  faith.  Of  that, 
however,  the  jury  and  not  the  ooart  must  judge ;  and  in  that 
judgment  thej  can  not  be  too  self-poised  and  careful  before 
they  conclude  that  the  peril  of  the  accused  was  imfninent  and 
incessant  J  and  that  he,  well  assured  of  U,  honestly  beUeved  thai 
his  only  safe  remedy  was  to  destroy  the  power  to  execute  the 
threats.  And  if  he  was  authorized  to  believe  and  did  con- 
sideratdy  apprehend  that  his  own  exile  or  the  death  of  his 
persevering  enemy,  watching  to  kill  him,  was,  like  the  tabula 
in  naufragio,  the  only  safe  mode  of  rescue,  might  he  not  law- 
fully choose  his  remedy  and  throw  his  enemy  overboard  ?  Why 
should  he  be  required  still  to  wait  an  assault  and  to  endure 
longer  haunting  and  hazard  when  he  might  at  any  moment 
become  the  victim  of  his  own  forbearance,  and  when  self- 
defense  might  be  impossible  or  unavailing?  Why  let  the 
sword  still  hang  over  him?  Why  not  remove  it  out  of  sight 
tohen  he  may,  and  not  pajssively  linger  until  it  unexpectedly 
falls  and  strikes  his  heart  unresisted  ?  The  recognition  of  the 
perfect  right  to  do  so  in  such  a  crisis  appears  to  us  consistent 
with  both  principle  and  policy.  It  seems  to  us  conservative. 
It  might  afford  more  security  and  prevent  more  assassinations 
than  the  lame  law  of  punishment  ever  could^  and  the  manly 
and  opportune  assertion  of  this  universal  birthright  may  teach 
the  reckless  who  thus  maliciously  beset  the  pathway  of  the 
peaceable  that  they  will  be  likely  to  bring  destruction  on 
their  own  heads.  This  preventive  principle  will  go  hand  in 
hand  with  civilization  and  philosophical  jurisprudence  as  a 
palladium  of  personal  security  and  social  order  and  peace. 
Properly  guarded,  it  may  do  more  good  than  harm. 

Whether  this  case  comes  within  the  range  of  that  principle 
we  have  no  right  to  say.  But  assuming,  as  the  circuit  court 
ought  to  have  done,  everything  which  the  facts  conduced  to 
prove,  that  court  ought  not  to  have  denied  their  right,  on  their 
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own  peoaliar  responsibilitji  to  aoquit  the  appellant  on  their 
own  construction  of  the  evidence  and  rational  deductions^  as 
hypotheticallj  assumed  in  some  of  the  overruled  instructions. 
Consequently,  if  we  are  right,  the  circuit  court  was  wrong, 
and  erred  in  rendering  judgment  on  the  verdict. 

But  there  is  a  minor  error  which  might  alone  justify  a 
reversal.    The  appellant  offered  to  prove  that  a  man  named' 
Offert,  then  dead,  had  but  a  short  time  before  the  homicide 
told  him  that  Smith  had  armed  himself  with  a  shot-gun  to 
kill  him. 

The  circuit  court  adjudged  this  inadmissible,  as  hearsay. 
What  Offert  said  was  not  legal  evidence  of  Smithes  arming 
himself  to  kill  appellant;  but  it  was  competent  to  prove  that 
the  appellant  had  so  heard  and  may  have  had  a  right  so 
to  believe,  and  to  that  extent  and  for  that  purpose  it  was 
admissible.     (1  Greenleaf,  sees.  100  and  101.) 

For  the  foregoing  causes  the  judgment  of  conviction  is  re- 
versed, and  the  cause  remanded  for  a  new  trial  conformable 
with  the  principles  of  this  opinion. 

The  ooncnrrence  of  Judge  Habdin  in  the  foregoing  opinion  was  qualified 
by  him  as  follows : 

Judge  Hardin  entertains  views  of  the  case  of  Phillips  v.  The 
Conmionwealth,  2  Duvall,  328,  which  would  lead  him  to  concur 
in  overruling  it  to  some  extent;  but  as  it  is  adhered  to  by 
the  majority  of  the  court,  and  can  not  therefore  be  overruled, 
he  recognizes  it  as  authority,  as  he  does  other  adjudications  of 
this  court  which  have  not  been  overruled;  and  he  regards  at 
least  one  of  the  instructions  which  were  given  in  this  case  for 
the  commonwealth,  and  the  action  of  the  court  in  refusing 
others,  as  conflicting  with  the  controlling  principles  and 
reasons  of  said  case  of  Phillips.  But  without  elaborating  his 
own  views  on  this  branch  of  the  case,  or  fully  concurring  in 
the  foregoing  opinion  of  Judge  Robertson,  he  is  satisfied  that 
Vol.  Vn.— 10 
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the  court  below  erred  to  the  prejudice  of  the  defendant  in 
refusing  to  permit  him  to  prove  the  fiust  that  shortly  before 
the  shooting  he  was  informed  bj  a  person  since  dead  of  threats 
of  Smith  to  take  his  life.  The  question  of  the  admissibility 
of  this  evidence  did  not  depend  on  the  truth  of  the  statement . 
made  to  the  defendant,  but  on  the  effect  which  it  might  pro- 
duce upon  his  mind  as  an  inducing  cause  for  more  prompt 
action  on  his  part  to  prevent  the  apprehended  danger.  (1 
Greenleaf  on  Evidence,  sections  100  and  101.)  He  therefore 
concurs  in  the  reversal  of  the  judgment. 

The  following  is  the  opinion  of  Judge  Pstxbs,  dissenting  in  part  from  thm 
foregoing: 

Believing  as  I  do  that  the  facts  of  this  case  do  not  bring  it 
within  the  principle  decided  in  the  case  of  Phillips  v.  Com- 
monwealth^ I  can  not  concur  with  my  brothers,  either  in  tbeir 
reasoning  or  conclusions^  in  condemning  the  instructions  given 
by  the  circuit  judge  in  this  case;  but  as  the  case  is  reversed 
by  concurrence  of  a  majority  of  the  court,  and  a  new  trial  will 
be  the  result,  I  will  forbear  entering  upon  an  analysis  of  the 
evidence,  and  a  comparison  of  the  facts  in  this  case  witb  tboee 
in  the  Phillips  case,  as  such  a  course  of  argument  might  be 
prejudicial  to  a  &ir  trial. 

On  the  question  of  the  competency  of  the  evidence  oflfered 
on  the  trial  and  rejected  by  the  court,  which  is  fully  stated  in 
the  separate  opinion  of  Judge  Hardin,  I  think,  according  to 
the  weight  of  authority,  the  evidence  wsa  competent  and 
should  have  been  admitted,  and  to  that  extent  only  I  ooncor 
with  the  other  members  of  the  court. 
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Cask  10— PETITION  ORDINARY— Juot  Ifl. 

Home,  Semple  &  Co,  v.  Mitchell 

APPEAL   rSOM    PATJBTTS  CIBCUIT  COUBT. 

1.  An  ATTACEDCKBIT  VA8  IMPROPBRLT  ISSUED  WHBH   THB   BOND  WAS  NOT 
TAXBN    BT  THB    CLERK,   NOB  IN    l-HB  MANNER    PRB8GRIBED    BY    THB 

OoDB. — ^Before  issuiiig  an  attachment  a  bond  must  be  execated  before 

the  derk  or  his  legally  authorized  deputy  in  his  office,  as  required 

by  section  224  of  the  Civil  Code. 
1  As  the  paper  filed  as  a  bond  in  this  case  was  not  taken  by  the  clerk, 

nor  in  the  manner  prescribed,  it  was  unauthorized,  and  the  order  for 

the  attachment  improperly  issued. 
8.  Depbutivjc  BOND. — ^The  bond  in  this  case,  not  being  executed  before 

the  clerk,  was  not  a  defective  bond,  which  could  be  remedied  or 

substituted  by  a  new  one,  as  provided  for  in  section  768  of  the 

Civil  Code. 

Gibbons  &  Falooneb^ For  Appellants, 

CITED 

Ha  Opinion,  June,  1865,  Adams  v.  Settles. 
1  Bush,  228,  Waters  v.  Patrick. 

Huston  &  Muluoan, For  Appellee, 

CITED 

Civil  Code,  section  224,  768. 

8  Bush,  478,  Covington  v.  Commonwealth, 

XCTDGS  PSTEBS  dxliybbed  thb  opinion  op  thb  covbt. 

By  section  224  of  the  Civil  Code  the  clerk  is  not  permitted 
to  iasoe  an  order  for  an  attachment  until  there  has  been  exe- 
cated in  his  office^  by  one  or  more  sufficient  sureties  of  the 
plaintifi^  a  bond  to  the  effect  that  the  plaintiff  shall  pay  to  the 
de&ndant  all  damages  which  he  may  sustain  by  reason  of  the 
attaclunenty  if  the  order  is  wrongfully  obtained^  not  exceeding 
double  the  amount  of  the  plaintiff^s  claim. 
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The  bond  here  provided  for  must  be  executed  in  the  pres- 
ence of  the  clerk  or  his  legally  authorized  deputy,  that  the 
evidence  of  the  execution  shall  be  at  hand.  He  is  fiirthermore 
required  to  know  that  the  surety  tendered  is  sufficient;  and 
to  enable  him  to  satisfy  himself  of  that  &ct  he  is  authorized 
to  require  an  affidavit  of  the  surety  as  to  his  ability  and  quali- 
fications. (Section  754,  Civil  Code.)  And  the  next  section 
requires  that  the  surety  must  be  a  resident  of  the  state,  and 
worth  double  the  sum  to  be  secured  beyond  the  amount  of  the 
debt,  and  have  property  liable  to  execution  in  this  8to^  equal 
to  the  sum  to  be  secured. 

The  law  reposes  this  trust  in  the  clerk  for  the  protection  of 
the  defendant  as  his  quasi  agent  in  this  ez-parU  proceeding, 
and  requires  him  to  know  at  his  peril  that  the  surety  whom 
he  accepts  possesses  all  the  prerequisites  before  the  defendant 
can  be  deprived  of  the  possession  of  his  property.  He  can 
dispense  with  none  of  them ;  and  he  by  himself  or  his  legally 
constituted  deputy  must  take  the  bond.  None  other  can  do  it 
As  the  paper  filed  as  a  bond  in  this  case  was  not  taken  by  the 
clerk,  nor  in  the  manner  prescribed,  it  was  unauthorized,  and 
the  oixler  for  the  attachment  improperiy  issued. 

This  was  not  a  defective  bond  which  could  be  remedied  or 
substituted  by  a  new  one,  as  provided  for  in  section  763  of 
the  Civil  Code.  It  was  no  such  bond  as  is  provided  for  by 
the  Code. 

Judgment  affirmed. 
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Oa8b  11— petition  ordinary— Juhb  16. 

Pence  v.  Doziei\ 

APPKAL  7R0M  MADISON  OIROmT  OOUBT. 

1.  SBDfDonoH ^An  action  by  the  father  for  the  seduction  of  his  daughter 

is  maintainable  either  by  the  common  law  for  loss  of  service  and 
incidental  expenses,  or  by  our  statute  authorizing  him  to  sue  instead 
of  the  daughter  for  seduction. 

In  each  action,  according  to  modem  law,  there  is  about  the  same 
margin  for  the  aaaessment  of  damages. 
1  Sbduobd  daughtbk  a  oomfbtbnt  witnbss  fob  her  fathbb. — ^As  the 
daughter  had  renounced  her  own  right  of  action,  and  was  anxious 
to  have  the  action  dismissed,  there  can  be  no  consistent  doubt  of  her 
competency  as  a  witness  for  her  father.  And  on  principle,  whatever 
may  be  said  in  some  of  the  books,  her  proof  of  a  marriage  contract 
was  admissible. 

Nor  was  there  error  in  refusing  to  allow  witness  to  prove  that  her 
sisters  were  of  questionable  character  as  to  chastity. 
8.  A  wmrESS  should  not  bb  compelled  to  infamizb  himself. — ^The 
tefitimony  of  a  willing  witness  that  he  had  illicit  intercourse  with  the 
plaintiffs  daughter,  debauched  by  the  defendant  would  be  entitled 
to  but  little  if  any  credence,  and  the  court  did  not  err  in  refusing  to 
compel  him  to  answer  such  a  question  to  infamize  himself. 

WiLiAAM  CHBi^AXWtA For  Appellant, 

John  Bennett,    •    •  J 

CITED 
1  Johnson  297,  Foster  v.  Scoefield. 

7  Wendell,  198,  Oillett  v.  Mead. 

1  Spencer,  239,  Kip  v.  Berdun. 

18  New  Hampshire,  428,  Davidson  v.  €k>odalL 

2  PhiUips  on  Evidence,  side-page  169. 

8  Monroe,  149,  Clay^s  heirs  v.  Miller. 
17  B.  Monroe,  166,  McClain  v.  EshanL 

C.  F,  BuBNAM, For  Appellee, 

CITED 
2  Greenleaf  s  Evidence,  sections  672,  678,  679. 
5  Iredell,  16,  Briggs  v.  Evans. 
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2  Oyerton,  98,  Wallace  ▼.  Clark. 
6  H.  &  J.  27,  Mercer  ▼.  Walensley. 

10  Mass.  684,  Vessel  v.  Cole. 
Sedgewick  on  Damages,  page  087. 

18  Iredell,  28,  McAatay  y.  Bishhead. 
6  Bush,  667,  Wilhoit  y.  Hancock. 
8  Esp.  R  119,  Bedford  y.  McEowL 
8  C.  &  P.  7,  Andrews  y.  Ashley. 

11  East  24,  Irwin  y.  Dearman. 
8  Camp.  619,  Dodd  y.  Norria. 
2  Bibb,  841,  Burks  y.  Shaw. 

8  Blackford,  128,  Hill  y.  Wilson. 


JUDGE  ROBERTSON  dxliybrkd  ths  opikiok  oy  the  coitbt. 

This  suit  by  the  fsxther  for  the  seduction  of  his  daughter  ia 
maintainable  either  by  the  common  law  for  loss  of  service  and 
incidental  expenses,  or  by  our  statute  authorizing  him  to  sue 
instead  of  the  daughter  for  seduction ;  in  each  of  which  classes 
of  action  there  is,  according  to  modern  law,  about  the  same 
margin  for  the  assessment  of  damages.  The  verdict  for  six 
hundred  and  fifty  dollars  is  certainly  not  exorbitant.  In  the 
case  of  Wilhoit  v.  Hancock,  5  Bush,  which  was  essentially  a 
parallel  case,  we  affirmed  a  judgment  for  five  thousand  dollars. 
That  case  sustains  the  instruction  given  in  this,  and  we  see 
no  essential  error  in  the  admission  or  rejection  of  evidence. 

As  the  seduced  daughter  had  renounced  her  own  right  of 
action  and  was  anxious  to  have  the  action  dismissed,  there  can 
be  no  consistent  doubt  of  her  competency  as  a  witness  for   the 
appellee.    And  on  principle,  whatever  may  be  said  in  some 
of  the  books,  her  proof  of  a  marriage  contract  was  admissible^ 
especially  since  the  said  statute.    There  was  therefore  no  error 
in  the  admission  of  her  reluctant  testimony ;  nor  was  there 
error  in  refusing  to  allow  a  witness  to  prove  that  her  sistera 
were  of  questionable  character  as  to  chastity.     Certainly  their 
characters  in  that  particular  could  not  be  investigated  without 
departing  from  the  issue,  and  running  off  into  a  wilderness  of 
collateral  matter. 
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The  circuit  court  did  not,  as  supposed  by  the  appellant's 
oonnseli  refuse  to  permit  a  witness  to  testify  to  his  own  illicit 
intercourse  with  the  appellee's  daughter,  debauched  by  the 
appellant.  Such  testimony  by  each  a  willing  vntneas  would  be 
entitled  to  bat  little  if  any  credence ;  and  the  court  did  not 
err  in  refusing  to  compel  him  to  answer  such  a  question  to 
infamize  himself. 

Wherefore,  as  we  perceive  no  error  in  the  record  prejudicial 
to  the  appellant,  the  judgment  is  affirmed. 


Cask  12— PETITION  EQUITY— June  17. 

McAfee,  trustee,  &c.  v.  Kentucky  University. 

ArrXAL   TROU   rATSTTB    CIBCUIT    COURT. 

1.  The  act  to  oonBolidate  Kentucky  University  and  Transylvania  Univer- 
sity (1  Sesaion  Acts,  1865,  page  67)  provided,  in  effect,  that  the 
university  shoold  be  bound  to  refund  to  citizens  of  Mercer  County 
the  stock  subscribed  and  paid  by  them  for  endowing  the  institution 
in  Mercer  County.  Hield^  that  the  obligation  to  refund,  as  provided 
in  said  act,  applied  only  to  such  subscribers  as  were  at  the  time  of  the 
passage  of  said  act  permanent  residents  of  Mercer  County.  (Stagg 
T.  Corators  of  Kentucky  University,  Ms.  Op.,  Winter  Term,  1869.) 

2L  RnEDEzrcB  of  ths  wife  as  a  general  rule  follows  that  of  the  husband. 

KiKKBAJ>  &  Dassjlll, For  Appellant, 

CITED 
Manuscript  Opinion,  Cheever  v.  Wilson  A  Worcester. 
United  States  Supreme  Court,  February  21,  1870. 
2  Session  Acts,  chapter  1165. 

Bbbckinbidge  &  Thobnton^ Fcr  Appellee, 

CITED 

2  Bosanquet  A  Puller's  Reports,  229,  280,  Bruce  v.  Bruce. 
5  Qreenleaf ,  Halloway  v.  Saco. 
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Act  of  February  28,  1865,  Sesaion  Acta,  1865,  pagea  67,  68. 

11  Pickering,  411,  414,  415,  Greene  y.  Greene. 

Westlake  on  Private  International  Law,  45. 

Story  on  Conflict  of  Laws,  46,  181. 

Wallace,  jr.  217,  264. 

Ma.  Op.  January  11, 1870,  Stagg  v.  Kentucky  Uniyeraity. 

Ma.  Op.  1868,  Kentucky  Uciyeraity  y.  Wooda. 

JUDGE  HARDIN  DBLiysRXD  the  opotiok  oy  the  ooubt. 

This  action  was  prosecuted  by  the  appellant,  as  trustee 
of  Mrs.  Mary  A.  King,  against  the  Kentucky  University  to 
recover  five  hundred  dollars  subscribed  by  her,  while  a  resi- 
dent of  Mercer  County  and  an  unmarried  woman,  in  aid  of 
the  permanent  endowment  of  the  university,  and  which  she 
paid  before  the  passage  of  ''An  act  to  consolidate  Kentucky 
University  and  Transylvania  University"  (1  Sess.  Acts,  1865, 
p.  67);  and  which  contains  a  provision,  in  substance  and  effect, 
that  the  university  should  be  bound  te  refund  te  citizens  of 
Mercer  County  the  stock  subscribed  and  paid  by  them  for 
endowing  the  institution  in  Mercer  County. 

The  principal  ground  of  defense  was  that  Mrs.  King,  the 
beneficial  owner  of  the  stock,  had  ceased  to  be  a  citizen  or 
resident  of  said  county  when  the  act  of  consolidation  was 
passed,  and  was  not  embraced  by  said  provision  in  favor  of 
the  citizens  thereof. 

It  was  proved  on  the  trial  substantially  that  before  the 
passage  of  said  act  Mrs.  King,  while  residing  in  Mercer 
County,  intermarried  with  Dr.  B.  King,  a  surgeon  in  the  army 
of  the  United  States,  and  had  since  resided  most  of  the  time 
with  him  at  Alexandria,  Virginia,  he  not  being  at  any  time  a 
resident  of  Kentucky ;  but  that  she  owned  property  in  Meroer 
County,  which  remained  in  the  hands  of  the  plaintiff  as  her 
trustee,  who  resided  in  that  county,  and  that  she  had  intended 
to  return  at  some  future  time  to  Mercer  County  to  live. 

Upon  these  facts  the  court  instructed  the  jury,  in  effect, 
that  the  domicile  of  Mrs.  King  was  controlled  by  that  of  her 
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hosband^  and  unless  she  was  a  citizen  and  resident  of  Meroer 
County  she  could  not  recover  in  the  action ;  and  a  verdict  and 
judgment  being  rendered  for  the  defendant^  which  the  court 
refused  to  set  aside  on  a  motion  for  a  new  trials  the  plaintiff 
has  appealed  to  this  court. 

According  to  the  manuscript  opinion  of  this  court^  ren- 
dered at  the  Winter  Term,  1869-70,  in  the  case  of  Stagg 
V.  Curators  of  Kentucky  University,  the  plaintiff  was  not 
entitled  to  recover  if  it  was  true  that  Mrs.  King  was  not 
"a  citizen '^  or,  as  we  interpret  the  language  of  the  statute,  a 
permanent  resident  of  Mercer  County  at  the  time  of  the  pas- 
sage of  said  act;  and  the  court  correctly  instructed  the  jury, 
unless  it  erred  in  ruling  on  the  facts  proved  that  the  domicile 
of  Mrs.  King  was  controlled  by  that  of  her  husband.  But  it 
is  a  general  rule  that  the  residence  of  the  wife  follows  that  of 
the  husband,  and  the  &cts  of  this  case  are  not  such  as  to  make 
it  an  exception  to  the  rule.  No  error  is  perceived  therefore 
in  the  instructions  of  the  court;  nor  does  it  appear  that  the 
▼erdict  of  the  jury  was  not  sustained  by  the  evidence. 

Wherefore  the  judgment  is  affirmed. 
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Oasb  18— PBTinOK  ORDINARY— JiTSB  18. 

English  V.  Bourn. 

APPEAL  FBOM  OWSV  CIBOUIT  OOUBT. 

Verbal  noticb  to  bub  insufficient  to  kzonkratb  busbtt. — ^la  this 
case  the  surety  claimed  exoneration  because,  although  his  son  told 
the  holder  of  the  note  that  his  father  "  wanted  him  to  sue,"  and  that 
written  notice  would  be  given  if  ho  should  require  it,  he  said  be 
would  sue,  yet  failed  to  do  so.    Hdd^  the  surety  was  not  exonerated. 

George  C.  Drake, For  Appellant, 

CITED 
4  Rush,  418,  Hamblin  y.  McOallister. 

T.  N.  A  D.  W.  LiNDSEY, For  Appellee, 

CITED 
4  Rush,  418,  Hamblin  y.  McCallister. 

JUDGE  ROBERTSON  DXLiyERXD  the  ofikiok  of  the  ooubt. 

The  appellant,  claiming  exoneration  as  surety  because, 
although  his  9on  told  the  appellee  that  his  father  '' wanted 
him  to  sue,''  and  that  written  notice  would  be  given  if  he 
should  require  it,  he  said  he  toovld  sue,  yet  fiuled  to  do  so, 
now  complains  of  the  judgment  against  him  for  the  amount 
of  the  note. 

To  adjudge  the  exoneration  of  a  surety  on  such  &ct8  would 
frustrate  the  wise  policy  of  the  statutory  requisition  of  notioe 
in  writing.  There  was  no  express  and  certain  acoqdance  of 
the  son's  suggestion  as  a  formal  notioe  to  sue,  or  cu  a  suhaUtuie 
of  an  explidi  and  peremptory  notice  in  writing,  as  in  the  case 
of  Hamblin  v.  McCallister,  4  Bush,  418. 

Judgment  affirmed. 


SUMMEK  TERM,  1870.  139 


Tisdale  ▼.  Risk. 


Ca0B  14— petition  EQUITY— Junb  19. 

Tisdale  v.  Risk. 

▲PPKAL  FROM  BOOTT  CIBCUIT  C0T7RT. 

1.    I>O^WKB    OF   SUBVIVUIO   WIFE    18    BAIiRED,    117    LAND    FOB    WHIGB    HBB 
BUSBAHD  HKLD  A  BOND  FOK  THB  LEGAL  TITLB,  by  a  decretal  Sale  of 

the  land  and  a  conveyance  of  the  legal  title  to  the  purchaser  daring 
his  life  for  the  partial  satisfaction  of  the  claims  of  his  creditors  and 
the  fall  eatisf addon  of  his  yendor^s  lien.  (Sections  6,  18,  article  4, 
chaptcsr  47,  Revised  Statutes,  2  Stanton,  pages  26,  27.) 

S.  The  decretal  sale  of  the  land  as  aforesaid  was  not  such  receipt  or 
disposition  of  the  proceeds  by  the  husband  in  his  life-time  as  con- 
templated by  the  spirit  and  aim  of  said  statute.  But  said  section  6 
allows  her  only  a  portion  of  that  fund,  and  her  title  can  not  be 
extended  to  the  land  purchased  by  the  appellant's  vendor  from  the 
csonrt  without  the  incumbrance  of  any  lien  in  her  favor. 

S.  Her  claim  ought  therefore  to  have  been  asserted  against  the  distribu- 
tees of  that  fund,  and  had  it  been  asserted  before  distribution  the 
circait  court  may  not  have  given  the  whole  to  the  creditors. 

4.  *W1ietber  she  still  has  available  right  as  against  those  distributees  can 
not  in  this  case  be  judicially  determined. 

Gbobge  E.  Prbwbtt,  \  -r^      *       ,, 

JA1CKB.BECK,    .    .1 For  Appellant, 

CITED 

6  J.  J.  3IarshaU,  582,  Hamilton  y.  Hughes^ 
18  R  Monroe,  118,  Gully  v.  Ray. 
Revised  Statutes,  section  13,  chapter  47. 

Jakb9  F.  Robinson^ For  Appellee. 

JUDGE  ROBERTSON  dsliyervd  the  ofikiok  of  the  court. 

Jabez  V.  Sisk^  died  holding  bond  for  a  legal  title  to  land 
in  the  County  of  Scott,  Ky.,  where  he  resided,  and  being 
unable  to  pay  all  his  debts  his  creditors,  several  years  before 
his  death,  obtained  a  decretal  sale  of  it  for  partial  satisfaction 
of  their  claims,  and  full  satis&ction  of  his  vendor's  lien,  for 
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an  unpaid  portion  of  the  consideration.  A  legal  title  having 
been  conveyed  to  the  pnrchaser  under  the  decree,  he  sold  and 
conveyed  to  the  appellant. 

After  the  death  of  the  said  Jabez  the  appellee,  as  his  widow, 
brought  this  suit  for  dower,  and  there  being  a  surplus  of  the 
proceeds  of  the  decretal  sale  after  satisfying  the  lien,  and  after 
distribution  of  that  surplus  among  the  attaching  creditors, 
the  circuit  court  adjudged  her  entitled  to  compensation  to  the 
extent  of  one  third  of  that  surplus,  and  decreed  to  her  relief 
fro  tanto  against  the  appellant. 

Unless  it  can  be  sustained  by  a  proper  construction  of 
sections  6  and  13  of  chapter  47,  article  4,  Stanton's  Digest, 
that  judgment  must  be  reversed.  These  sections  read  as 
follows: 

'^  Section  6.  The  wife  shall  not  be  endowed  of  land  sold  but 
not  conveyed  by  the  husband  before  marriage,  nor  of  land  sold 
bonafde  after  marriage  to  satisfy  a  lien  or  incumbrance  created 
before  marriage,  or  created  by  deed  in  which  she  joined,  or  to 
satisfy  a  lien  for  the  purchase-money.  But  if  there  is  a  surplus 
of  the  land  or  proceeds  of  sale  after  satisfying  the  lien,  she 
shall  have  dower  or  compensation  out  of  said  surplus,  unless 
the  surplus  proceeds  were  received  or  disposed  of  by  the  hus- 
band in  his  life-time. 

^^  Section  13.  If  the  husband  held  land  by  executory  con- 
tract, the  wife  shall  not  be  endowed  of  the  land  unless  he  owned 
such  equitable  right  at  his  death.'' 

These  sections  may  be  harmonized  so  as  to  entitie  the 
appellee  to  compensation  if  the  disposition  made  of  the  sur- 
plus should  not  be  in  her  way ;  for  the  13th  section  disallow- 
ing dower  in  the  landj  as  the  husband  did  not  own  the  equity 
at  his  death,  does  not  conflict  with  so  much  of  the  6tii  section 
as  may  allow  her  proportional  compensation  out  of  the  pro- 
ceeds of  the  judicial  sale  of  the  land,  according  to  the  provi- 
sions of  tiie  6th  section. 
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Under  the  6th  section^  there  being  no  surplus  of  land,  the 
appellee's  utmost  right  is  her  allotted  share  of  the  surplus 
proceeds  after  paying  off  the  vendor's  lien.  Her  contest  for 
that  is  with  the  creditors  among  whom  it  was  distributed; 
and  in  that  judicial  appropriation^!  in  invUum,  the  husband's 
bankruptcy,  which  led  to  it,  can  not  be  such  receipt  or  dis- 
position by  him  as  contemplated  by  the  spirit  and  aim  of  the 
statute. 

But  the  6th  section  allows  her  only  a  portion  of  that  fund, 
and  her  title  can  not  be  extended  to  the  land  purchased  by 
the  appellant's  vendor  from  the  court,  and  conveyed  to  him 
by  the  court  without  the  incumbrance  of  any  lien  in  her  &vor. 
Her  claim  ought  therefore  to  have  been  asserted  against  the 
distributees  of  that  fund,  and  had  it  been  asserted  before 
distribution  the  circuit  court  may  not  have  given  the  whole 
to  the  creditors.  Whether  she  still  has  available  right  as 
against  those  distributees  we  can  not  in  this  case  judicially 
determine. 

All  we  can  say  now  is  that  she  has  no  right  to  a  judgment 
fbr  land  or  money  against  the  appellant. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  dismiflsioD  of  her  petition  against  the  appellant. 
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Case  15— INDICTMENT— MALICIOUS  SHOOnNO— Jmne  80. 

Edgerton  v.  Commonwealth, 

APPEAL   PBOM   WABHIKOTOK    CIRCUIT   COUBT. 

1.  OKB  JOmTLT  nrDICTED  WITH  OTHERS  CAN  NOT  BE  A  COMPETENT  WIT- 
NEBS    FOR    OR   AGAINST    THE    OTHERS    SO    LONG    AS    THE    INDICnOERT 

AGAINST  HIM  REMAINS  UNDISPOSED  oK»  (Adwell  Y.  CommoQwealth, 
17  B.  Monroe,  818;  Thomjison  y.  Commonwealth,  1  Metcalfe,  16; 
1  Greenleaf,  section  868.) 

2.  iNBTRUcnoNS  NOT  OBJECTED  TO  when  Offered  by  the  attorney  for  the 
commonwealth  can  not  be  passed  upon  by  the  Court  of  Appeals. 

Bat  when  the  case  must  be  reversed  for  error  in  admitting  incom- 
petent evidence,  and  must  go  back,  it  is  proper  for  the  Court  of 
Appeals  to  point  out  errors  in  instmctions,  although  they  were  not 
objected  to  when  offered. 

8.  Malioioub  bhootino  and  wounding  —  Erronboub  ZNBnrRucnoN.  — 
The  circuit  court  erred  in  an  instruction  in  which  it  '*  assumes  that 
the  defendant  shot  and  killed  Coulter,"  when  there  is  no  evidence 
that  he  was  present  or  had  any  hand  in  killing  him,  or  that  he  was 
in  fact  killed  then.  Defendant  certainly  was  not  indicted  for  that 
offense;  and  the  instruction  directs  the  attention  of  the  jury  to  the 
intention  with  which  the  shooting  was  done,  and  makes  their  finding 
depend  upon  their  belief  of  the  intention  with  which  it  was  done, 
when  it  was  the  province  of  the  jury  to  determine  whether  he  did 
the  shooting,  or  confederated  and  combined  with  thuse  who  did  it, 
and  willingly  participated  in  the  unlawful  act 

4.  Color  of  military  authority  is  not  sufficient  to  excuse  those  who  par- 
ticipate in  shooting  citizens. 


'I        Fop  Appellant* 

r,  J  rx-  -» 
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W.  B.  Harbison, 

CITED 
1  Bnsh,  42,  Chandler  v.  Commonwealth. 

1  Greenleaf  on  Evidence,  section  868. 

2  Virginia  Cases,  814,  Campbell  v.  CommonwealUu 

1  Bush,  78,  Plummet  v.  Commonwealth. 

2  Duvall,  437,  Butler  v.  Commonwealth. 
1  Bishop's  Criminal  Law,  section  268. 
1  Metcalfe,  877,  Payne  v.  Commonwealth. 


SUMMER  TERM,  1870.  143 

Edgerton  t.  Commonwealth. 

1  I>UTall,  22e,  Smith  y.  Ck>mmonwealth« 
FhillipB  on  Evidence,  side-page  69. 
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Revised  Statutes,  section  2,  article  6,  chapter  28,  1  Stanton,  882. 
Criminal  Code,  sections  884,  382. 
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JUDGE  PETERS  delitxred  the  ofiniok  or  the  court. 

John  Hill,  N.  B.  Bamett,  and  appellant,  with  two  others, 
were  jointly  indicted  for  malicioosly  shooting  and  wounding 
Thomas  Coulter.  On  the  motion  of  Hill,  Bamett,  and  appel- 
lant, they  were  allowed  to  sever  their  trials.  On  the  plea  of 
not  guilty  appellant  was  tried,  convicted,  and  sentenced  to  one 
year's  confinement  in  the  penitentiary;  and,  an  appeal  having 
been  allowed  him,  he  seeks  to  reverse  that  judgment. 

On  the  trial  the  attorney  for  the  state  offered  to  introduce 
Bamett,  one  of  the  defendants  in  the  indictment,  as  a  witness. 
The  attorney  for  appellant  objected  to  him  as  incompetent. 
Bamett  was  then  informed  by  the  court  that  he  would  not  be 
compelled  to  testify,  and  after  consulting  with  his  counsel  he 
announced  his  willingness  to  give  evidence  in  the  case.  There* 
upon  the  court  permitted  him  to  be  sworn  and  to  testify  on 
behalf  of  the  commonwealth,  to  which  the  defendant  excepted; 
and  that  ruling  of  the  court  presents  the  first  question  for 
consideration. 

We  are  not  aware  of  any  case  in  which  this  precise  ques- 
tion has  been  decided  by  this  court;  but  it  has  been  decided, 
in  two  or  more  cases,  that  where  several  persons  are  jointly 
indicted  one  ia  not  a  competent  witness  for  the  others,  even 
where  they  are  tried  separately.  (Adwell  v.  Commonwealth, 
17  B.  Mon.  318;  Thompson  v.  Commonwealth,  1  Met.  16.) 
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This  was  the  common  law  rule^  and  it  is  said  in  the  last- 
named  case  that  the  liile  was  founded  chiefly  upon  the  general 
principle  which,  before  the  adoption  of  the  Code  of  Practice, 
excluded  as  incompetent  all  the  parties  to  the  record,  whether 
in  civil  or  in  criminal  proceedings.  But  whatever  may  be 
the  reason  for  the  rule,  by  the  settled  doctrine  of  this  court 
Barnett  can  not  be  a  competent  witness  for  appellant  so  long 
as  the  indictment  against  him  is  undisposed  of;  and  it  is  diffi- 
cult to  perceive  the  principle  or  the  reason  upon  which  he  can 
be  competent  to  testify  in  favor  of  the  commonwealth  and  in- 
competent for  the  defendant. 

On  this  subject  Mr.  Greenleaf  says,  in  sec.  363,  vol.  1 :  ''In 
regard  to  defendants  in  criminal  cases,  if  the  state  would  call 
one  of  them  against  others  in  the  same  indictment,  this  can 
be  done  only  by  discharging  him  from  the  record,  as  by  the 
entry  of  a  nolle  prosequi,  or  by  an  order  for  his  dismissal  and 
discharge  where  he  has  pleaded  in  abatement  as  to  his  own 
person  and  the  plea  is  not  answered,  or  by  a  verdict  of  ac- 
quittal where  no  evidence,  or  not  sufficient  evidence,  has  been 
adduced  against  him.    In  the  former  case,  where  there  Lb  no 
proof,  he  is  entitled  to  the  verdict,  and  it  may  also  be  rendered 
at  the  request  of  the  other  defendants,  who  may  then  call  him 
as  a  witness  for  themselves,  as  in  civil  cases.    In  the  latter, 
where  there  is  some  evidence  against  him,  but  it  is  deemed 
insufficient,  a  separate  verdict  of  acquittal  may  be  entered  at 
the  instance  of  the  prosecuting  officer,  who  may  then  call  him 
as  a  witness  against  the  others.    On  the  same  principle,  where 
two  were  indicted  for  an  assault,  and  one  submitted  and  was 
fined,  and  the  other  pleaded  not  guilty,  the  former  was  ad- 
mitted as  a  competent  vdtness  for  the  latter,  because,  as  to  the 
witness,  the  matter  was  at  an  end.    But  the  matter  is  not  con- 
sidered as  at  an  end  so  as  to  render  one  defendant  a  competent 
witness  for  another  by  any  thing  short  of  a  final  judgment  or 
a  plea  of  guilty.     Therefore  where  two  were  jointly  indicted 
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for  attering  a  forged  note,  and  the  trial  of  one  of  them  was 
postponed,  it  was  held  that  he  could  not  be  called  as  a  vdtness 
for  the  other.  So  where  two,  being  jointly  indicted  for  an 
assault,  pleaded  separately  not  guilty,  and  elected  to  be  tried 
separately,  it  was  held  that  the  one  tried  first  could  not  call 
the  other  as  a  witness  for  him/' 

On  this  point  there  is  some  conflict  of  authority,  but  it 
seems  to  us  that  the  weight  preponderates  to  the  side  of  hold- 
ing such  witnesses  incompetent,  and  the  court  below  therefore 
erred  in  admitting  Barnett  to  testify. 

Numerous  exceptions  are  taken  to  the  instructions  given 
for  the  prosecution,  and  in  refusing  a  number  which  were 
asked  by  the  defendant. 

If  the  instructions  had  been  objected  to  when  offered  by 
the  attorney  for  the  state,  which  was  not  done  however,  and 
were  before  us  in  a  way  that  we  could  pass  upon  them,  we 
could  not  condemn  any  of  them  except  the  fourth  and  last  one 
given;  and  as  the  case  must  be  reversed  for  the  error  in  ad- 
mitting Barnett  to  testify  and  must  go  back,  it  is  proper  to 
point  out  the  objectionable  parts  in  instruction  four.  In  it 
the  court  assumes  that  the  defendant  shot  and  killed  Coulter, 
when  there  is  no  evidence  that  he  was  present  or  had  any 
hand  in  killing  him,  or  that  he  was  in  fact  killed  then.  De- 
fendant certainly  was  not  indicted  for  that  offense,  and  the 
instmction  directs  the  attention  of  the  jury  to  the  intention 
with  which  the  shooting  was  done,  and  makes  their  finding 
depend  upon  their  belief  of  the  intention  with  which  it  was 
done,  when  it  was  the  province  of  the  jury  to  determine 
whether  he  did  the  shooting,  or  confederated  and  combined 
with  those  who  did  it,  and  willingly  participated  in  the  un- 
lawful act. 

As  to  the  numerous  instructions  asked  for  by  the  attorney 
for  appellant  and  which  the  court  refused,  the  objection  to 
them  is  that  th^  all  assume  as  satisfactorily  established  that 

Vou  vn.— 11 
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Spoonamore  was  clothed  with  legal  authority  to  compel  appel- 
lant to  go  with  him^  and  he  had  no  right  to  question  that 
authority;  and  in  one  of  those  instructions  the  court  was 
asked  to  tell  the  jury  that  if  the  shooting  was  done  under  eohr 
of  military  authority  they  must  find  for  appellant. 

Before  he  started  out  on  such  an  errand  it  was  defendant's 
duty  to  know  that  he  or  those  who  commanded  him  to  attend 
them  had  the  legal  right  to  do  so,  and  he  should  have  de- 
manded his  authority,  and  examined  it  to  satisfy  himself  that 
he  was  under  legal  obligation  to  obey.  If  color  of  military 
authority  is  sufficient  to  excuse  those  who  participate  in  shoot- 
ing down  citizens,  what  guaranties  would  there  be  left  for  life 
or  safety? 

But  instruction  twelve  given  by  the  court  was  as  favorable 
to  appellant  as  the  evidence  authorized.  It  required  that  ap- 
pellant should  not  only  be  present  at  the  shooting,  but  that  he 
must  have  combined  with  those  who  did  it,  implying  that  his 
agency  in  the  matter  must  have  been  or  was  voluntary. 

But  for  the  error  indicated  the  judgment  is  reversed,  and 
the  cause  is  remanded  for  a  new  trial  and  for  further  proceed- 
ings consistent  herewith. 
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Cask  1(^— ORDER  REMOVING  AN  OFFICER— Junk  20. 

Smith  V.  Cochran  and  Commonwealth. 

APPEAL  PBOM  LOUIBYILLX  CHAITCSBT  COURT. 

L  Tka  Court  of  AppeaU  hot  jurUdictian  of  eoery  fliud  order  or  judgment 
^  where  the  order,  jadgment,  or  decree  relates  to  an  office,  franchise, 
or  freehold."  (Revised  Statutes,  article  1,  section  1,  chapter  27, 
1  Stanton,  303.) 

%  OOMMIBBIONEB  OP  THB  LOUISVILLB  ChANCERT  CoURT — PoWER  OF  THB 

GBAKCELLOR  TO  REKOYB  HDC — ^Before  the  passage  of  the  act  of 
June  3,  1865,  Myerses  Supplement,  563,  concerning  the  Louisville 
Chancery  Court,  the  office  of  commissioner  of  that  court  depended 
on  the  will  of  the  chancellor,  and  the  chancellor,  under  the  act  of 
1835  establishing  said  court,  had  absolute  power  to  appoint  or  re- 
move  its  master-commissioner. 

t.  Bat  the  commissioner  of  the  said  court,  by  the  said  act  of  June  8, 
1865,  was  elevated  above  the  chancellor's  arbitrium.  The  said  act 
entitles  the  commissioner  to  hold  for  six  years  (the  chancellor's  term) 
unleflB  removed  by  impeachment. 

4.  The  LouitmUe  Chancery  Court  it  a  Uguilative  eourt^  *'  subject  to  repeal, 
and  its  jurisdiction  to  enlargement  and  modification,  by  the  General 
Assembly.**    (Constitution,  article  4,  section  40.) 

6.  Oommisnoneri  in  chancery  are  not  emhrcu^  by  section  10,  article  6,  of 

the  constitution,  which  declares  that  the  Gkneral  Assembly  may 
proTide  for  the  election  or  appointment,  for  a  term  not  exceeding  four 
ffoare^  of  eueh  other  county  and  district  ministerial  and  executive 
officers  as  shall  from  time  to  time  be  necessary  and  proper." 
6l  Hie  immediate  antecedent  of  the  foregoing  provision  relates  to  the 
election  of  clerks,  etc.,  and  other  ministerial  officers  of  districts  or 
counties;  consequently  "siieh  other  county  or  district"  officer  must, 
according  to  a  general  rule  of  interpretation,  mean  the  like  local 
officers— 0/u«20fn  generis — and  can  not  include  commissicmers  in  chan- 
cery, who  are  neither  district  nor  county  officers. 

7.  Tlie  first  section  of  the  bill  of  rights  does  not  prohibit  the  appoint- 

ment of  the  said  commissioner  by  the  bar,  as  provided  in  said  act 
of  1805. 

'In  Tirtnally  giving  to  the  bar  instead  of  the  bench  the  selection  of 
the  commissioner,  in  whose  competency  and  fidelity  they  and  thoir 
^ents  are  peculiarly  interested,  the  l^islature  has  imposed  a  burden 
without  emolument'* 


M^ 
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9.  The  order  of  the  chancellor  removing  the  commiasioner  of  aaid  oovt 
and  the  appointment  of  his  successor  when  there  was  no  legal  ti 
cancy,  aare  wid^  and  each  of  said  orders  is  9et  aside  and  annulled^ 

BXTLLOCK  &  AnDEBSON,  ^ 

MuiB  &  BiJUR^    •    .    .  > For  Appellanti 

L  &  J.  Caldwell,  .    . ) 
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7  a  178,  Eilpatrick'8  case. 
9  a  444,  Foust's  case. 

1  Bland,  463,  Doraey  y.  Hammond. 

1  Bailey*8  Ohanceiy,  77. 

2  Bailey^B  Chancery. 

8  Edward's  Chancery,  458,  Stewart  v.  Turner. 

1  Vernon's  Chancery  Rep.  273,  Smith  v.  Tamer. 

1  Yemon,  264,  Merritt  y.  Eastwicke. 

2  Comyn's  Dig.  Bou.  Law.  Die.  *' Master  in  Chancery.** 
1  Spence,  237,  855. 

1  Campbell's  lives  of  Lord  Clianoellors,  51. 
1  Cranch,  Marbury  y.  Madison, 
4  Indiana,  309. 

1  Thomas's  Coke,  book  ii,  chapter  2. 

2  Blackford,  8,  Clark  y.  Ellis. 

4  Indiana,  142,  Maize  T.  The  State. 

4  R  Monroe,  224,  Rodman  y.  Harconrt. 

Ciyil  Code,  sections  467,  804,  624,  405. 

Debates  of  Kentucky  Con.  Conyention,  page  428L 

Bacon's  Abridgment,  "  Chancery." 

Newland's  Chancery,  6. 

Act  of  8  and  4,  W.  4. 

Peake,  182,  Green  y.  Hewitt 

Act  of  February,  1839,  3  Statute  Laws,  240. 

iUDGS  ROBERTSON  dslite&xi>  the  opikiok  ov  thx  oouet. 

This  appeal  presents  for  our  consideration  constitutional 
questions  peculiarly  interesting  to  the  parties  concerned  and 
to  the  local  public  of  Louisville^  and  important  to  the  whole 
eommonwealth  of  Kentucky. 

On  the  19th  of  March^  1870,  the  chancellor  of 'Hhe  Louis- 
ville Chancery  Court/'  without  notice  or  accusation  or  trial, 
or  even  motion,  made  an  order  removing  the  appellant  from 
the  office  of  commissioner  of  his  court,  which  he  had  held  for 
several  years,  and  to  which  he  had  been  on  the  12th  of  August, 
1868^  reappointed  by  the  chancellor  himself,  on  the  recom- 
mendation of  a  majority  of  the  resident  attorneys  of  said  court, 
according  to  the  5th  section  of  an  act  of  1865  concerning 
■aid  court,  and  providing  "  that  upon  the  election  and  qualifi- 
eation  of  each  succeeding  judge  of  said  court  he  shall  appoint 
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a  oommissioner  and  reoeiver  thereof /or  his  aaid  term,  who 
shall  be  first  recommended  to  him  in  writings  and  signed  by 
a  majority  of  the  resident  practicing  attorneys  of  said  court, 
and  none  other  shall  be  deemed  qualified  for  said  office;  .  .  . 
and  he  shall  be  liable  to  impeachment  and  dismissal  for  mis- 
feasance and  malfeasance  in  office/'  etc.  (Myers's  Supplement, 
page  563.) 

Holding  that  the  commissioner  held  the  office  at  the  will 
of  the  chancellor,  and  therefore  considering  the  removal  as 
an  executive  and  not  a  judicial  act,  the  chancellor  refused  an 
appeal  firom  his  order  of  amotion ;  and  consequently  the  case 
is  before  us  for  revision  by  an  appeal  granted  in  this  court. 

In  regulating  the  appellate  jurisdiction  of  this  court,  the 
legislature  authorized  an  appeal  from  every  final  arder  or  judg- 
ment ''where  the  order,  judgment,  or  decree  relates  to  an  office, 
franchise,  or  freehold/'  (1  Revised  Statutes,  303.)  And  this 
court  has  often  exercised  appellate  jurisdiction  in  cases  like 
this.  (Bruce  v.  Fox,  1  Dana,  449 ;  Gorham  v.  Luckett,  6  B. 
Mon.  146;  Rice  v.  The  Commonwealth,  18  B.  Mon.  481; 
Turner  v.  The  Commonwealth,  2  Met.  65.) 

K,  as  we  shall  decide,  the  removal  of  the  appellant  was 
a  judicial  and  final  order,  the  revisory  jurisdiction  of  this 
court  is  established  by  the  foregoing  and  other  authoritative 
adjudications;  and  consequently,  as  the  case  is  regularly 
before  us,  we  must  consider  it,  and  either  reverse  or  affirm 
the  order. 

Whether  the  order  be  judicial  or  merely  arbitrary  and  ex- 
ecutive depends  on  the  legal  tenure  of  the  appellant's  office, 
auil  the  tenure  depends  on  the  constitutional  validity  of  the 
said  enactment  of  1865 ;  for  antecedently  to  that  time  the 
office  depended  on  the  will  of  the  chancellor. 

The  Louisville  Chancery  is  a  legislative  court,  established 
in  the  year  1835,  with  absolute  power  to  appoint  and  remove 
its  "master,"  changed  in  title  to  "commissioner"  by  the  Gvil 
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Code.  The  chancellor  considered  that  act  unconstitational ; 
and  if  it  be  80  it  was  void^  and  he  had  a  legal  right  to  do  what 
he  did|  without  the  power  of  revision  or  correction  by  this 
court;  but  if  it  be  valid;  it  elevates  the  office  of  commissioner 
ibove  the  chancellor's  arbiirium,  and  entitles  the  appellant 
to  hold  for  six  years  (the  chancellor's  term)  unless  removed 
bj  impeachment  for  maladministration  in  office^  and  on  this 
hypothesis  the  chancellor's  order  for  dismissing  the  appellant 
was  void. 

The  chancellor  seemed  to  think  that  the  recognition  of  his 
court  by  the  constitution  established  it  as  it  then  was^  and 
thereby  settled  beyond  legislative  control  his  ancient  and 
inherent  power  to  appoint  and  remove  the  commissioner 
ad  libitum. 

The  constitution  provides  that  '^the  Louisville  Chancery 
Court  shall  exist  under  this  constitution/'  not  with  an  im- 
mutable  organization,  but  expressly  "svAject  to  repeal  and 
tte  juriidiction  to  enlargement  and  modification  by  the  General 
Afmnbly." 

The  organization  of  the  court,  with  all  its  machinery,  is 
thus  prudently  secured  to  the  legislative  discretion ;  and  no 
preecriptive  or  inherent  prerogative  is  secured  to  the  chan- 
cellor any  more  than  if  the  constitution  had  not  touched  the 
court;  and  it  is  not  denied  that  before  the  adoption  of  the 
constitution  the  legislature  which  created  and  defined  its. 
powers  might  abolish  the  tribunal,  or  enlarge  or  limit  its 
functions,  and  even  take  from  the  chancellor  the  authority  it 
had  given  to  appoint  or  to  remove  a  master.  Its  existence  as  a 
legislative  court  is  established  by  the  constitution ;  all  else  in 
organization  and  in  fimction  is  expressly  reserved  to  the  legis- 
lature. This  fundamental  recognition  therefore  is  in  no  way 
moonsistent  with  the  5th  section  of  the  said  act  of  1865. 

But  the  appellee's  counsel,  conceding  that  the  legislature 
has  all  legislative  power  not  prohibited  by  the  letter  or  spirit 
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of  the  constitution  (as  adjudged  by  this  court  in  Griswold  v. 
Hepburn^  2  Duvall,  and  other  cases);  insist  that  the  10th  sec- 
tion of  the  6th  article  of  the  constitution  providing  for  certain 
legislative  offices  limits  their  tenure  to  four  years^  and  con- 
structively embraces  commissioners  in  chancery ;  and  also  that 
the  first  section  of  the  bill  of  rights  prohibits  the  privil^e 
of  appointment  by  the  bar. 

In  our  judgment  neither  of  these  objections  can  be  main- 
tained. 

After  providing  for  most  offices^  the  10th  section  of  article 
6  of  the  constitution  declares  that  'Hhe  General  Assembly  may 
provide  for  the  election  or  appointment,  for  a  term  not  exceed- 
ing  four  years,  of  such  other  county  or  district  ministerial  and 
executive  officers  as  shall  from  time  to  time  be  necessary  and 
proper.^'  The  immediate  antecedent  of  this  provision  is  the 
prescribed  election  of  clerks,  commonwealth's  attorneys,  sher- 
iffs, constables,  surveyors,  and  other  ministerial  officers  of 
districts  or  counties.  Consequently  "sud^  other  county  or  dis- 
trict*^ officers  must,  according  to  a  general  rule  of  interpreta- 
tion, mean  the  like  local  officers — e/usdem  generis — and  can  not 
include  a  commissioner  in  chancery,  who,  unlike  those  of  the 
enumerated  antecedents  to  which  ^'such  other'*  refers,  is  neither 
a  district  nor  county  officer,  even  though  he  is,  in  the  technical 
sense,  wholly  ministerial,  and  only  quxisi  judicial  in  reporting 
fiicts  and  deductions  for  the  chancellor's  information,  without 
power  to  render  any  judgment,  which  power  is  indispensable 
to  the  judicial  function. 

In  framing  the  constitution  the  convention  did  not  see  fit 
to  regulate  the  appointment  of  chancery  commissioners,  deem- 
ing it  more  fitting  to  leave  that  as  it  stood,  subject  to  the 
control  of  the  court  as  whose  agents  they  act,  and  to  defer  to 
future  regulation  by  the  legislature,  if  its  interference  should 
for  any  cause  ever  be  deemed  necessary  or  useful.  And  there- 
fore, in  recognizing  the  existence  of  the  Louisville  Chancery 
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Court,  the  convention,  then  seeing  no  reason  for  controlling 
the  chancellor's  existing  power,  made  no  allusion  to  the  com- 
missioner, and  conceded  to  the  legislature  power  to  change  the 
accustomed  mode  of  his  appointment  and  tenure  of  office,  if  any 
each  modification,  without  limit,  should  ever  become  proper. 

The  power  to  make  the  change  contemplated  hj  the  5th 
section  of  the  act  of  1865  we  do  not  doubt  on  any  such  ground 
as  the  first  objection  we  have  been  considering.    Nor  can 
we  doubt  that  the  bill  of  rights  is  not  in  the  way.    The 
great  principle  of  free  and  equal  government,  crystallized 
by  the  first  section,  could  not  be  consistently  applied  to  the 
prescribed  mode  of  appointing  the  commissioner  in  chancery. 
The  constitution  denounces  privileged  castes  and  forbids  im- 
munities j  such,  for  example,  as  special  exemption  from  the 
common  burden  of  taxation,  except  when  conferred  on  the 
fiivored  beneficiaries  in  consideration  of  public  services.     It 
means  some  substantial  benefit,  not  a  barren  power  without 
profit  or  emolument  of  any  kind.     In  virtually  giving  to  the 
bar  instead  of  the  bench  the  selection  of  the  commissioner  in 
whose  competency  and  fidelity  they  and  their  clients  are  pecu- 
liarly interested,  the  legislature  has  imposed  a  burden  without 
emolument;  and  by  imposing  the  responsibility  on  them  has 
relieved  the  chancellor  firom  an  unprofitable  and  sometimes 
vexatious  task,  and  taken  out  of  his  way  the  temptation  of 
nepotism  and  every  sort  of  favoritism.     And  had  the  clerk 
been  substituted  for  the  bar,  we  would  presume  that  he  would 
not  have  considered  the  privilege  of  any  value  to  him;  nor 
could  the  power  of  appointment  by  him,  any  more  than  by 
the  chancellor,  be  adjudged  incompatible  with   the  bill  of 
rights;  and  the  constitutionality  of  that  exclusive  and  uncon- 
trollable privilege  monopolized  so  long  by  the  chancellor 
was  never  doubted.    Consequently  the  delegation  of  the  same 
privilege  to  the  bar  should  be  equally  free  from  question  or 
doubt. 
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Without  unnecessary  elaboration,  we  feel  impelled  to  the 
conclusion  that  the  chancellor  had  no  jurisdiction  over  th« 
office  of  commissioner,  but  only  a  supervisory  power  over 
conduct;  and  that,  as  an  inevitable  corollary,  the  order 
moving  the  appellant  from  office,  and  consequently  the  appoint- 
ment of  Robert  Cochran  as  his  successor  when  there  was  no 
legal  vacancy,  are  void. 

Wherefore  each  of  those  orders  is  set  aside  and  annulled, 
and  the  cause  remanded  with  instructions  to  allow  the  ap- 
pellant to  perform  the  duties  and  enjoy  the  privileges  of 
the  office  of  commissioner  without  disturbance  by  Robert 
Cochran. 


Casb  17— petition  ORDINARY— Junb  20. 

Smith  V.  Cochran. 

AFPXli.  VBOU  JZmBBOK  OOUBT  OV  COMMON  FLXAA. 

1.  Usurpation  or  thb  omcB  or  oommissionkr  or  rmi  LouisYiiiiA 
Chancery  Court. — ^An  appointment  to  the  office  of  commisnoner 
of  the  Loulsyille  Chancery  Conrt  when  there  waa  no  yacancy  in  said 
office  was  ultra-judicial  and  void. 

9.  Such  appointment  being  a  legal  nullity,  it  can  not  require  reyeraal,  or 
present  any  obstruction  to  an  action  for  usurpation  of  office  againat 
such  appointee. 

i.  The  Jefferson  Court  of  Common  Pleas  lias  jurisdiction  of  a  proceeding 
for  the  usurpation  of  his  office,  by  the  commissioner  of  the  Looisyille 
Chancery  Court,  against  one  who  was  improperly  appointed  to  fail 
said  office  when  it  was  not  vacant. 

Bullock  &  Andebson, 

MuiR  &  BiJUR,     .     .    ^ For  Appellant. 

L  &  J.  Caldwell, 
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Tho6.  B.  Faibleigh,  > For  Appellee. 

D.  M.  AbmstronQ;     ) 

Tins  case  was  argued  and  heard  in  conjunction  with  the  next  preced- 
ing case^  which  see  for  authorities  used  in  both  case& 

JTJDOB  BOBERTSON  dxliykrkd  the  ofiviok  ov  thx  coitbt. 

This  action  was  brought  by  Thomas  P.  Smith  against 
Robert  Cochran  for  alleged  usurpation  of  the  office  of  com- 
missioner of  the  Louisville  Chancery  Court. 

The  court  of  common  pleas  dismissed  the  petition  for  sup- 
posed want  of  jurisdiction,  on  the  ground  that  the  appoint- 
ment of  Robert  Cochran  by  the  chancellor  was  a  judicial  act 
which  until  reversed  is  authoritative  and  conclusive  col- 
kterally. 

We  do  not  concur  with  the  court  below.  If,  as  just 
adjudged,  there  was  no  vacancy,  the  chancellor  had  no  jurw* 
diction  to  appoint  Robert  Cochran.  The  appointment  was 
therefore  u/^ro^judicial,  and  void;  and  such  a  legal  nullity  can 
not  require  reversal,  or  present  any  obstruction  to  this  action. 

Wherefore  the  judgment  of  dismissal  is  reversed,  and  the 
cue  remanded  for  further  proceedinga 
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0a8B  18— petition  EQUITY— Jurb  21. 

Ford,  &c.  V.  Teal. 

▲rrxAL  TBOM  owxv  GiBoinT  oomrr. 

1.   "NB0S88ABIB8   FOR   HKR8ELF   OR   AKT   ICEHBBR   OF   HKR  FAIOLT,  HKI 

HUSBAND  INCLX7DSD.** — "  Necessaries  *'  in  the  statute  (sab.  1,  sec  1, 
art  2,  chap.  47,  ReYised  Statutes)  must  be  undeistood  as  contem- 
plating  f oodf  raiment,  shelter,  or  other  comforts  for  the  family. 

8.  ** Ifeeeuariea^^  do  not  include  a  debt  incurred  for  the  husband's  relief 
from  imprisonment,  impressment,  or  other  personal  and  sole  liability 
unconnected  with  family  sustentation. 

8.  **2feesuane8^^  did  not  include  a  debt  incurred  in  procuring  a  substi- 
tute for  the  husband  when  drafted. 

4  iVtoy  examiTiatum  of  a  married  toaman  in  aeknowlsdgmsnt  of  deedi  ami 
mortgages  is  $tiU  required  by  section  22,  chapter  24,  ReYised  Statutes^ 
1  Stanton,  282. 

But  a  formal  certificate  of  such  examination  is  dispensed  with  by 
subdivision  1  of  said  section  22,  which  makes  a  general  certificate 
of  acknowledgment  prima  fade  evidence  of  proper  privy  examina* 
tion. 

0.  The  general  certificate  of  privy  examination,  and  the  legal  presamption 
founded  on  it,  may  be  repelled  by  extraneous  evidence. 

8.  Extraneous  evidence  is  admissible  to  prove  that  the  only  acknowledge 
ment  was  simple,  without  examination  and  in  the  husband^s  presence, 
not  contradicting  the  certificate  itself. 

In  this  case  the  negative  proof  was  ample  and  conclusive,  and 
the  mortgage  of  the  married  woman's  land,  in  which  she  joined  with 
her  husband,  is  held  not  binding  on  her,  because  not  properly  acknowl- 
edged by  her. 


'  V For  Appellee, 

^  J 


Crabdock  &  Tbabue, For  Appellants. 

A*  P.  Gbovbb, 

J.  D.  LlLLABD, 

CITED 
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2  Metcalfe,  285,  Smith  y.  Wilson. 

1  Darall,  85,  Allen  y.  Shortridge. 
17  B^  Monroe,  555,  Bnrgen  y.  Forsythe. 
14  Metcalfe,  148,  Hardt  Y*  Courtney,  Ao. 
14  B.  Monroe,  260,  Moore  y.  Moore. 
14  B.  Monroe,  481,  Wright  y.  Arnold. 

JUDOB  BOBEBTSON  dklitsbeo  tbx  opinion  of  thi  ooitbt. 

To  secure  a  debt  of  $1,227.35,  due  by  H.  C.  Ford  to  Wm. 
Teal,  Ford's  wife  Catharine  joined  him  in  the  execution  of  a 
note  for  that  amount,  and  of  a  mortgage  of  a  tract  of  land  to 
which  she  holds  the  legal  title.  On  a  petition  to  foreclose  the 
mortgage  and  an  amended  petition  praying  alternately  for  a 
sale  of  the  land  on  the  alleged  ground  that  the  note  was  given 
for  necessaries  furnished  by  Teal  to  Mrs.  Ford  and  fiimily, 
her  answer  relied  on  her  coverture,  averred  that  she  had 
never  been  privily  examined,  and  denied  that  the  note  and 
mortgage  were  given  for  necessaries. 

Nevertheless  the  circuit  court  decreed  the  sale  of  the  land; 
and  this  appeal  from  that  judgment  involves  the  question  of 
necessaries  and  that  of  the  privy  examination. 

Some  portion  of  the  consideration  of  the  note  was  money 
loaned  by  Teal  to  H.  C.  Ford  to  procure  a  substitute  in  the 
Federal  army,  into  which  Ford  was  drafted  in  the  year  1864; 
and  the  appellee  insists  that  to  that  extent  the  consideration 
was  necessaries  to  Ford's  family,  for  which  Mrs.  Ford's  land 
is  liable  on  her  written  obligation.  We  do  not  thus  construe 
'' necessaries"  in  the  statute  law  on  this  subject,  but  under- 
stand it  as  contemplating  food,  raiment,  shelter,  or  other 
comforts  for  the  fitmily,  and  as  not  including  a  debt  incurred 
for  the  husband's  relief  from  imprisonment,  impressment,  or 
other  personal  and  sole  liability  unconnected  with  fiimily  sus- 
tentation.  Therefore,  had  the  entire  consideration  been  the 
procurement  of  the  substitute,  Mrs.  Ford's  property  would 
not  be  liable. 
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Section  22,  chapter  24,  Revised  Statutes,  1  StantoD,  282^ 
still  requires  privy  examination  as  before,  but  subsection  1 
dispenses  with  a  formal  certificate  of  such  examination,  and 
makes  a  general  certificate  of  acknowledgment  prinna  facie 
evidence  of  proper  privy  examination  of  a  married  woman. 
To  repel  the  legal  presumption  of  such  uncertified  examina- 
tion, extraneous  evidence  is  admissible  to  prove  that  the.  only 
acknowledgment  was  simple,  without  examination,  and  in  the 
husband's  presence,  as  in  this  case,  and  not  contradicting  the 
certificate  itself,  is  competent,  and  in  this  case  that  negative 
proof  is  ample  and  conclusive. 

The  mortgage  is  therefore  not  binding  on  Mrs.  Ford;  and 
the  law  and  fiusts  as  litigated  in  this  case  do  not  authorize  the 
subjection  of  the  land  as  the  husband's  and  not  the  wife's. 

Wherefore  the  judgment  subjecting  to  sale  the  land  con- 
veyed to  Mrs.  Ford  is  reversed,  and  the  cause  remanded  for  m 
dismission  of  the  petition  as  to  that  land. 


Oabk  19— petition  EQUITT— Junb  22. 

Cantrill  V.  Eisk. 

▲FPBAL  VROM  SCOTT  CIRCUIT  OOITRT. 

1.   DOWSB   OF   BURYTVINQ  WIFB   IS  BARBED  BT  A  OOmrETAllCB 

BT   BUBBAim   AND  WIFE,   WmOH  WAS  ADJUDGED   TO   BE  WITHIK    TBB 

OPERATION  OF  THE  STATUTE  OF  185G. — Said  Statute  proyides  that 
certain  assignments  shall  inure  to  the  benefit  of  all  the  aasignor^A 
creditors.  (Revised  Statutes,  1  Stanton,  558.) 
8.  According  to  said  statute  of  1856,  the  grantee  in  sach  a  conTeyanco 
holds  the  legal  title  of  both  the  grantor  and  his  wife  in  trust  for  bia 
general  creditors ;  and  the  court  say :  "  We  can  nut  see  how  her  titl« 
any  more  than  his  lapsed  by  the  sale  for  all  those  creditors.** 
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K  Obiter  dtctxtm  in  judohknt  did  not  rbstorb  right  to  dower. — 
Although  the  drcait  court  in  decreeing  the  sale  in  this  case  for  the 
benefit  of  all  the  creditors  pronounced  the  conyeyance  void,  and  the 
parties  to  it  reinstated  where  they  stood  before  it  was  made,  yet» 
there  being  no  authority  for  any  such  judgment,  that  ohit&r  dictum 
can  not  have  the  effect  of  restoring  the  title  to  the  grantor  and  his 
wife,  but  should  be  construed  as  meaning  only  that  so  far  as  cred- 
itors were  concerned  the  attempted  preference  was  a  nullity,  and  the 
conveyance  to  that  end  void. 

4.  Hie  legal  effect  of  the  only  judgment  rendered  on  the  conveyance  was 
that  it  was  valid  and  binding  as  an  assignment  to  all  the  creditors. 
A  fortiori,  it  did  not  restore  the  right  to  dower  which  had  been 
alienated  by  it 


'      \ For  Appellant, 


Cantrill,  Beck, 

GfOROE  E.   PB£WITT, 

CITED 

Revised  Statutes,  section  6,  chapter  47,  2  Stanton,  26. 

Revised  Statutes,  1  Stanton,  658. 
2  Bush,  78,  Lowry  v.  Fisher. 

8  Harrison's  K.  J.  Rep.  87|  Doe  ex  dem,  Stewart  v.  Johnson. 
8  Metcalfe,  588. 

J.  F.  KoBiNSON, For  Appellee. 

JTJDGS  ROBERTSON  dslitxrxd  the  opikion  of  tbs  gourt. 

In  addition  to  the  cases  of  Tisdal  v.  Risk  and  Carrick  v. 
fiiak,  jost  decided  by  this  court,  in  which  judgments  for  the 
preBent  appellee  for  dower  out  of  her  husband's  equities 
were  reversedy  the  circuit  court  adjudged  to  her  dower  also 
in  a  large  tract  of  land  to  which  he  held  the  legal  title^  which 
he  and  she  had  jointly  conveyed  to  one  Glenn  by  mortgage 
for  a  simultaneous  debt,  and  afterward  conveyed  absolutely 
to  the  same  party  as  purchaser. 

This  last  judgment  also  must  be  reversed  on  two  several 
grounds: 

1.  On  the  petition  of  creditors  the  absolute  conveyance 
to  Glenn  was  adjudged  to  be  within  the  operation  of  the 
statute  of  1866^  which  provides  that  certain  assignments  shall 
Inore  to  the  benefit  of  all  the  assignor's  creditors^  and  there- 


• 
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upon  decreed  the  sale  of  the  land  for  distribution  under  that 
statute.  At  the  sale  so  ordered  the  appellant  bought  all  the 
land  at  a  full  prioe,  and  procured  from  the  court  a  conveyance 
of  the  legal  title.  After  satisfying  the  mortgage  lien  adjudged 
available,  a  considerable  surplus  of  the  proceeds  remained  for 
distribution  among  the  several  creditors.  As  adjudged  in  the 
cases  referred  to,  if  the  appellee  be  entitled  to  dower,  there 
being  no  surplus  land  unsold  to  the  appellant,  the  circuit  court 
erred  in  allotting  dower  in  the  land  so  purchased  hj  the  appel- 
lant instead  of  taking  it  out  of  the  fund  for  distribution  among 
her  husband's  creditors. 

2.  The  absolute  conveyance  to  Glenn  passed  all  the  appel- 
lee's initial  right  to  dower,  although  the  court  in  decreeing 
the  sale  of  the  land  conveyed  to  Glenn  pronounced  that  con- 
veyance void,  and  the  parties  to  it  reinstated  where  they  stood 
before  it  was  made ;  yet,  there  being  no  authority  for  any  such 
judgment,  that  obiter  dictum  can  not  have  the  effect  of  restoring 
the  title  to  Risk  and  wife,  and  should  be  construed  as  meaning 
only  that,  so  far  as  creditors  were  concerned,  the  attempted 
preference  was  a  nullity,  and  the  conveyance  to  that  end  void ; 
for,  notwithstanding  that  unjudicial  and  anomalous  sentence  of 
avoidance,  the  court  made  that  deed  the  basis  of  its  decree  of 
sale,  and  thereby  adjudged  that  the  deed  was  not  according  to 
the  statute  wholly  void,  but  operated  as  an  assignment  of  the 
title  to  the  use  of  all  the  creditors,  thus  holding  the  parties 
to  it  still  bound  by  it.  And  how  can  that  judgment  restore 
the  appellee  to  the  right  which  she  had  transferred  irrevocably 
according  to  law  ? 

Had  the  deed  been  adjudged  voidable  by  creditors  for 
actual  fraud  on  them,  it  would  still  have  been  binding  on  the 
vendor. 

But  it  was  not  so  adjudged.  The  legal  effect  of  the  only 
JvdgmerU  rendered  on  it  was  that  it  was  valid  and  binding  as 
an  assignment  to  all  the  creditors.     A  fortiori  it  did  not  restore 
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the  right  to  dower  which  had  been  alienated  by  it,  whatever 
may  have  been  the  appellee's  secret  motive  for  signing  and 
acknowledging  it  on  privy  examination  and  consenting  to 
its  i^iistration.  Nor  can  we  see  or  presume  any  other  motive 
than  that  inferable  from  the  &ce  of  the  deed,  and  the  appellee's 
solemn  acknowledgment  of  it  as  her  free  and  considerate  act. 

According  to  the  act  of  1856,  Glenn  held  the  legal  title 
of  both  Risk  and  his  wife  in  tmst  for  his  general  creditors, 
and  we  can  not  see  how  her  title  any  more  than  his  lapsed 
by  the  sale  for  all  those  creditors. 

We  feel  constrained  to  the  judicial  conclusion  that  the 
appellee  has  shown  no  right  to  dower  against  the  appellant  to 
any  extent  or  in  any  form. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
with  instruction  to  dismiss  her  petition. 


Gasb  20-4>RDINANCE  WARRANT— Juzub  22. 

Commonwealth  v.  Steflfee. 

▲  PPXAL    FBOM    VBAKXLIN    GIBOUIT   OOUBT. 

1.  Doe-BmNO — Ownbb  of  a  doq  is  subjected  to  a  fine  of  one 

HUVDRKD  DOLLABS,  UNDEB  A  CITT  ORDINANCE,  FOR  BITING  A  BOT  IN 

THE  flTRKBT. — ^Bj  Ordinance  of  the  city  of  Frankfort  "  any  person 
who  shall,  within  the  limits  of  the  dty,  keep  or  harbor  any  animal 
of  the  dog  kind  that  shall  bite  or  fiercely  attack  any  person  whatever, 
•ocfa  animal  at  the  time  cif  such  biting  or  attack  not  being  within  the 
indosiiTe  of  its  owner  or  controller,*  sach  person  so  harboring  or 
keeping  said  animal  shall  on  conTiction  be  fined  one  hundred  dol- 
huB.'*  Mdd,  that  the  above  is  not  in  conflict  with  the  state  law 
(8d  section  of  the  act  of  January,  1865,  Myers's  Supplement,  190), 
and  18  not  therefore  void. 
2l  The  city  of  Frankfort  had  the  unquestionable  right  either  to  keep 
dogg  oat  of  the  dty,  or  to  provide  that  if  any  dtizen  should  venture 
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the  oonsequencGB  of  keeping  such  pestilent  animal  within  the  citj 
limits  he  should  be  punishable  for  all  damages  to  the  peace  and 
•ecurity  of  the  city  which  might  result  even  without  his  fault 

John  Bodhak,  Attorney-General,    •     •     •    For  Appellant^ 

CITBD 

5  Bush,  660,  Trustees  of  Falmouth  ▼.  Watson. 
Frankfort  City  Laws,  section  6. 
Frankfort  City  Charter,  section  24,  page  118. 
Frankfort  City  Charter,  section  18,  page  110. 

T.  N.  &  D.  W.  LiNDSBY, For  Appellee, 

CITED 
Frankfort  City  Charter,  seotiona  18,  22,1U,2S,2S, 
1  Billiard  on  Torts,  647. 
8  Blackstone,  side-page  168. 
Revised  SUtutes,  1  Stanton,  821. 

JUDGE  ROBERTSON  dxlivxbbd  thb  ophtiov  ov  tbx  ooubt. 

The  charter  of  the  city  of  Frankfort  authorized  the  mayor 
and  oouncil  to  pass  any  police  laws  for  security  and  com&rt 
eonsideni  with  the  oonstUviion  and  laws  of  the  daie. 

Under  that  authority,  the  mayor  and  oouncil,  in  the  year 
1868|  adopted  the  following  ordinance: 

''  Any  person  who  shall  within  the  limits  of  the  city  keep 
or  harbor  any  animal  of  the  dog  kind  that  shall  bite  or  fiercely 
attack  any  person  whatever,  such  animal  at  the  time  of  sach 
biting  or  attack  not  being  within  the  inclosure  of  its  owner  or 
controller,  such  person  so  harboring  or  keeping  said  ftniwrtfn,! 
shall  on  conviction  be  fined  one  hundred  dollars/' 

A  slut,  alleged  to  have  been  under  the  control  of  thie 
appeUee,  was  charged  with  biting  a  smaU  boy  in  a  street 
Frankfort.    At  the  instance  of  the  council  the  appellee 
prosecuted  in  the  police  court  for  that  biting,  and  on 
appeal  to  the  circuit  court  a  verdict  against  him  in   thi&t 
court  was  set  aside  and  the  prosecution  dismissed  by   the 
circuit  judge  on  the  ground  that  the  ordinance  conflicts  with 
the  general  law  of  the  state,  and  is  so  far  void. 


SUMMER  TEEM,  1870.  163 

Commonwealth  ▼.  Steffee. 

The  common  law  subjects  the  owner  or  keeper  of  any 
aoimal  known  by  him  to  be  vicioua  to  a  civil  action  for  any 
damage  wantonly  done  by  it. 

The  ordinance  evidently  dispenses  with  the  scienter  in  a 
proceeding  crirnxnaliier ;  and,  as  argued  in  this  ck)urt,  we 
presame  that,  as  there  was  neither  charge  nor  proof  of  the 
appellee's  knowledge  of  such  biting  propensity,  the  ordinance 
Bobjecting  him  to  a  fine  without  such  knowledge  is  inconsistent 
with  the  state  law,  and  therefore  void. 

Bat  this  was  erroneous  for  two  reasons :     1.  Had  the  state 
law  been,  as  the  counsel  supposed,  in  reference  to  civil  actions 
by  the  parties  personally  injured,  the  city  of  Frankfort  had 
unquestionable  power  either  to  keep  dogs  out  of  the  city,  or 
to  provide  that  if  any  citizen  should  venture  the  consequences 
of  keeping  such  pestilent  animal  within  the  limits  he  should 
be  punishable  for  all  damage  to  the  peace  and  security  of  the 
city  which  might  result,  even  without  his  fiiult.     2.  But  the 
state  law,  at  the  date  of  the  ordinance  and  now,  makes  every 
owner  or  keeper  of  a  dog  liable  ''to  the  party  injured  for  all 
damage  done  by  such  dog.''     (Section  3  of  an  act  of  January, 
1865,  Myers's  Supplement,  190.)     This  enactment  construc- 
tively repeals  the  common  law  as  to  the  necessity  of  the 
•denier  even  in  civil  actions. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded to  the  circuit  court  for  a  new  trial,  in  which  the  only 
doubtful  question  for  investigation  will  be  whether  the  slut  or 
an  accompanying  dog  bit  the  child,  and  whether,  in  the  sense 
of  the  ordinance,  the  appellee  was  either  the  ''owner  or  con- 
troller'' of  the  slut. 
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Starling  v.  Brown,  assignee,  &c. 

▲FPBAL  VBOM  nUUrXLIH  CIXCUIT  OOUBT. 

1.   brrSBFLBADBll — ^EaCH    PABTT  nrrBRFLBADED   XUBT,    WITHOUT   OOUXV- 
SrON,    CLAIM  A   RIGHT    IN    THE    BUBJIBCr    OR    GAU8B    OF    ACTIOir. — In 

every  case  of  a  bill  of  interpleader  the  courti  in  order  to  prevent  its 
being  made  the  instrument  of  delay  or  of  collusion  with  one  of  the 
parties,  requires  that  an  afSdavit  of  the  plaintiff  should  be  made  that 
there  is  no  collusion  between  him  and  any  of  the  other  parties,  and 
also,  if  it  is  a  case  of  money  due  by  him,  that  he  should  bring  the 
money  into  court,  or  at  least  should  offer  to  do  so  by  the  bOL 
(Story*s  Equity,  section  809.) 
Sb  It  is  essential  also  in  every  bill  of  interpleader  that  the  plaintiff  should 
show  that  each  of  the  defendants  claim  a  right,  and  such  a  right  aa 
they  may  interplead  for ;  for  otherwise  both  of  the  defendants  may 
demur ;  the  one  because  the  bill  shows  no  daim  of  right  against  him, 
and  the  other  because  the  bill  showing  no  claim  of  right  in  the  oo- 
defendant  shows  no  cause  of  interpleader.    (Story^s  Equity,  sea  821.) 

Craddogk  &  Trabue, For  Appellant^ 

CITED 

2  Selden,  179,  Field  v.  Mayor  of  New  York. 

6  Cush.  282,  Palmer  v.  MerrilL 

18  Missouri,  800,  Love  v.  Fairchild. 

4  Duer,  416,  Secore  v.  Keller. 

Civil  Code,  sections  84,  40. 

T.  N.  &  D.  W.  L1ND8EY,  'I  F     A       11 

J)HN  Mason  Brown,     J ppeuece, 

CITED 

Bankrupt  Act  of  Congress  of  1867. 
Civil  Code,  sections  888,  140. 

JUDGE  HARDIN  dxlitxrkd  thx  opikioh  ov  thx  oottrt. 

The  appellee,  as  the  assignee  in  bankruptcy  of  Robert  P. 
Pepper,  brought  this  action  against  the  appellant  on  his  prom* 
iasory  note  to  Pepper  for  three  thousand  five  hundred  doUars, 


SUMMER  TERM,  1870.  165 

Surliug  ▼.  Brown,  assignee,  &c. 

and  obtained  a  judgment  by  de&olt.  But  on  the  same  day 
on  which  the  judgment  was  rendered  the  defendant's  counsel 
presented  and  offered  to  file  an  answer^  and  for  that  purpose 
moved  the  court  to  set  aside  the  judgment;  and  the  court 
having  overruled  the  motion^  thus  excluding  the  defense 
offered,  the  defendant  ^as  appealed  tp  this  court. 

The  answer  presented  admitted  the  execution  of  the  note, 
and  that  it  remained  unpaid,  but  suggested  that  J.  B.  Temple, 
who  had  also  become  a  bankrupt,  had  been  a  joint  owner  of 
die  debt  with  Pepper,  and  that  under  some  contract  with  Pepper 
and  Temple  the  Farmers  Bank  and  Bank  of  Kentucky  were 
claiming  the  debt.  And  to  determine  whether  the  plaintiff  or 
the  assignee  of  Temple  or  the  banks  were  entitled  to  recover 
the  debt,  the  answer  sought  to  have  them  made  parties  by  the 
plaintiff,  and  it  was  made  a  cross-petition  against  the  banks 
that  they  might  be  required  to  assert  or  prove  their  claims.  But 
the  answer  fidled  to  allege  that  the  claims  suggested  were  not 
preferred  in  collusion  with  the  defendant,  or  that  he  was  ready 
to  pay  or  dispose  of  the  amount  of  the  debt  as  the  court  might 
direct. 

Testing  the  correctness  of  the  action  of  the  court  solely  by 

the  sufficiency  of  the  answer,  either  as  a  bill  of  interpleader 

under  the  former  system  of  practice,  or  as  a  substitute  for  the 

affidavit,  required  by  section  42  of  the  Civil  Code,  or  a  defense 

to  the  action,  we  are  of  the  opinion  that  the  court  properly 

refused  to  set  the  judgment  aside.     It  is  laid  down  in  Story's 

Equity  Jurisprudence,  section  809,  that  ''in  every  case  of  a 

bill  of  interpleader  the  court,  in  order  to  prevent  its  being 

made  the  instrument  of  delay  or  of  collusion  with  one  of  the 

parties,  requires  that  an  affidavit  of  the  plaintiff  should  be 

made  that  there  is  no  collusion  between  him  and  any  of  the 

other  parties ;  and  also,  if  it  is  a  case  of  money  due  by  him, 

(hat  he  should  bring  the  money  into  court,  or  at  least  shoiild 

otBer  to  do  so  by  the  bill.''    And  in  the  same  chapter,  section 
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821|  it  is  further  said :  '^  It  is  essential  also  in  every  bill  of 
interpleader  that  the  plaintiff  should  show  that  each  of  the 
defendants  claims  a  rights  and  such  a  right  as  they  may  inter- 
plead for;  for  otherwise  both  of  the  defendants  may  demur; 
the  one  because  the  bill  shows  no  claim  of  right  against  him^ 
and  the  other  because  the  bill,  showing  no  claim  of  right  in 
the  co-defendant,  shows  no  cause  of  interpleader.'' 

Regarding  as  we  do  the  affidavit  required  by  section  42 
of  the  Code  of  Practice  as  designed  to  take  the  place  of  the 
more  formal  pleading  which  wais  previously  necessary,  such 
an  affidavit  would  not  have  been  sufficient  in  this  case  without 
stating  that  the  debt  was  claimed  by  the  third  parties  named 
without  collusion  with  the  defendant,  and  that  he  was  ready 
to  pay  or  dispose  of  the  money  as  the  court  might  direct.  The 
answer  was  not  therefore  sufficient  in  any  aspect  to  require 
the  court  to  bring  the  third  parties  before  it  for  the  purpose 
of  litigating  their  rights.  Nor  did  it  in  any  manner  sufficiently 
appear  that  the  controversy  between  the  parties  before  the 
court  could  not  be  determined  without  bringing  in  the  other 
parties  suggested  in  the  answer. 

Wherefore  the  judgment  is  affirmed* 
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Ca8B  2^— PETTnOK  EQUITY— June  28. 

Gulley  V.  Prather^s  administrator. 

▲PPXAL  TBOM  GARRARD -CIRCUIT  COURT. 

1«  AjmnnsTBATOR  with  the  will  akkexed  mat  sell  land  as  m- 
BBcncD  BY  THE  WILL. — ''An  administrator  with  the  will  annexed 
shall  possess  and  exercise  all  power  and  anthority,  and  shall  have 
the  same  rights  and  interest,  and  be  responsible  in  like  manner,  as 
the  executors  therein  named,  or  any  of  them."  (Revised  Statutes, 
section  18,  chapter  87,  1  Stanton,  600.) 

2.  An  administrator  with  the  will  annexed  could  sell  and  conyey  real 
estate  even  when  discretionary  power  was  conferred  by  the  will  on 
the  nominated  executor  to  sell  or  not.  (Smith  v.  Haywood,  Ms.  Op. 
Winter  Term,  1869.) 

W.  D.  HOPPEB, For  Appellant, 

CITED 

Revised  Statutes,  1  Stanton,  600,  section  18. 
Ms.  Op.  1860,  Smith  y.  Haywood. 

Geobgb  W.  DuNUip,  ^ 

OwBi*ET  &  BuRDET,    > Fof  Appellee, 

Durham  &  Jacobs,    J 

CITED 

Rerlsed  Statutes,  section  18,  chapter  87. 
Act  of  1810,  section  1,  Reyised  Statutes. 
1  Marshall,  89,  Jackson  y.  Jeffries. 
1  Dana,  806,  Simpson  y.  Hawkins. 

JUDOS  PBTERS  nxLiyxaxD  thx  opikion  of  the  court. 

In  1848  James  Prather  died  testate,  at  his  residence  in 
Garrard  County,  having  devised  his  real  estate  to  his  sur- 
viving widow  for  life,  directing  it  to  be  sold  hj  his  executor  at 
her  death  to  the  highest  bidder  at  public  auction.  It  seems 
that  the  widow  survived  her  husband  a  number  of  years ;  and 
Taylor,  the  executor  nominated  in  the  will,  and  who  qualified. 
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died  before  having  sold  the  land^  and  administration  de  bonia 
non  cum  testamento  annexo  was  granted  to  James  T.  Tate  by 
the  proper  eoorf,  who  in  1868  sold  the  land  left  by  the  testa- 
tor, his  widow  having  died ;  and  the  appellant,  Ashley  Gulley, 
became  the  purchaser,  paid  one  half  the  price  down,  and  for 
the  other  half  executed  his  note  with  surety,  due  October  15, 
1869.  Of  that  note  he  paid  $470.62,  and  having  fears  that 
the  appellee  was  not  invested  with  power  to  make  him  a  good 
title  declined  to  pay  the  residue  of  the  purchase-money,  and 
the  administrator  then  brought  this  action  to  coerce  payment. 
The  answer  controverts  the  authority  of  appellee  to  make  the 
title,  calls  on  him  for  an  exhibition  of  his  derivation  of  title, 
and  alleges  a  deficiency  of  an  acre  or  two  in  the  tract. 

In  his  reply  appellee  asserts  his  power  to  make  a  good  deed, 
tenders  one  acknowledged  and  stamped,  claims  title  by  an  ad- 
verse and  continuous  possession  of  more  than  thirty  years,  and 
admits  the  true  deficiency  in  the  quantity.  From  the  agreed 
&ct8  in  the  case  the  title  is  indisputable,  so  that  the  only  ques- 
tion is  as  to  the  power  of  the  administrator  with  the  ^U 
annexed  to  pass  it  to  the  purchaser. 

The  court  below  adjudged  that  appellant  should  accept  the 
deed  tendered  and  pay  the  money,  after  making  the  proper 
abatement  for  the  deficiency  in  the  quantity;  and  in  thai 
judgment  we  concur. 

This  state  of  case  is  provided  for  by  section  13,  chapter 
37,  1  Revised  Statutes,  p.  600,  which  reads  as  follows :    '*  Aji. 
administrator  with  the  will  annexed  shall  possess  and  exercise 
all  power  and  authority,  and  shall  have  the  same  rights  axid 
interest,  and  be  responsible  in  like  manner,  as  the  execators 
therein  named,  or  any  of  them."     Under  the  ninth  section    of 
the  same  chapter  this  court  held,  in  Smith  v.  Haywood, 
Opinion,  Winter  Term,  1869,  that  the  administrator  with 
will  annexed  could  sell  anji  convey  real  estate,  even  where  dia* 
cretionary  power  was  conferred  by  the  will  on  the  nomincited 
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executor  to  sell  or  not.  The  case  is  stronger  where  there 
is  no  discretion;  but  the  terms  of  the  will  are  mandatory, 
requiring  a  sale. 

Wherefore  the  judgment  is  affi,rmed. 


Casb  28— PBTinOK  ORDINARY— Juhb  24. 

Helbnrn  &  Co.  v.  Mofford,  &c. 

APPXA.L  YBOM  800TT  CIRCiriT  OOWI. 

L  A  TBHART  IB  BOUND  TO  PAT  THB  RENT  THOUGH  THB  FRBIOBBB  SHOULD 
BB  DBBTTBOTED  BT  nVKTTTABLB  OABUALTT. — ^The   CeaSOIl  fOF  this  mle 

seems  to  be  that  as  the  tenant  has  expressly  covenanted  to  pay  the 
rent,  and  has  not  by  his  contract  provided  against  his  liability,  not- 
withstanding any  accident  by  inevitable  necessity,  the  law  can  not 
interiioee. 

In  this  case  the  tenant  of  one  room  or  apartment  in  a  building 
containing  several  rooms  is  held  liable  for  the  rent  of  his  room  for 
his  whole  term,  although  the  entire  building  was  destroyed  by  fire 
seven  months  before  the  expiration  of  his  term. 

1  EXCBPTIOHS  MUST  BB  TAKBN  AT  THB  FBOFEB  TDCB. — ^lu  this  aCtiOB  by 

the  assignee  of  the  landlord  against  the  tenant  for  rent,  the  plaintifl 
examined  the  landlord  as  a  witness  in  his  behalf  before  the  jury, 
and  afterward  moved  the  court  and  obtained  leave  to  amend  his 
petition  and  make  the  landlord  a  co-plaintiff  with  him.  No  objec- 
tions  were  made  to  the  motion  to  amend,  but  the  defendant  excepted 
after  the  amendment  was  allowed  without  objection,  and  no  motion 
was  made  to  exclude  from  the  juiy  the  evidence  of  the  landldrd, 
who  was  made  a  co-plaintiff  after  he  had  testified  before  the  jury. 
Sddj  if  there  was  error  in  any  of  said  rulings,  it  must  be  deemed 
as  waived. 
1  If  a  written  lease  contains  obligations  other  than  for  the  payment  of 
money  or  property  for  the  rent  of  the  leased  premises,  then  such 
writing  is  not  assignable  by  the  landlord  so  as  to  vest  a  right  of 
action  in  the  assignee  alone. 
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J.  M.  Adams^ )  i2«     A      11 

Hablan,Nbwmak&Bbi»iow,;    •    •    •    Fo'^PI«^^ 

CITED 

Taylor's  Landlord  and  Tenant,  pages  884^  885,  SUi  ed. 

Taylor*s  Landlord  and  Tenant,  sec.  620,  p.  868,  8d  ed. 

Noy,  76,  Andrews  v.  Needham. 

Cro.  £L  666,  Eaer  v.  Haydon. 
8  £dw.  Chy.  (N.  Y.)  816,  Kerr  y.  Merchants  Exchange  Oow 
8  Ck>w.  (N.  Y.)  614,  Cook  y.  Genessee  Mutual  Ins.  Go. 
6  Ohio,  477,  THnton  y.  Cornish. 
8  Cow.  (New  York),  727,  Dyetty.  Pendleton. 
6  mil  (New  York),  62,  Ogleyie  y.  HnlL 
2  Selden,  179,  Field  y.  Mayor. 
1  Bibb,  636,  Redding  y.  HalL 
8  Harrington,  864,  Graham  y.  Anderson. 
4  Bawle,  889,  Bennett  y.  Bittle. 
1  Ld.  Ray,  77,  Dalston  y.  Reeye. 

1  Saund.  202,  204,  Salmon  y.  Smith. 
4  Wend.  428,  Lewis  y.  Payne. 

6  Dner,  64,  Chatterton  y.  Fox.  • 
8  Michigan,  686,  Day  y.  Watson. 
4  Cow.  681,  Pendleton  y.  Dyett 

2  Wend.  661,  TAnmng  y.  Van  Alstym. 
26  New  York,  498,  Grayes  y.  Berdan. 
28  Indiana,  103,  Womach  y.  McQuary. 

10  New  York,  273,  Poore  y.  Guilford. 

11  Metcalf  (Mass.)  448,  Stockwell  y.  Hunter. 
16  Massachusetts,  268,  Fitchberg  y.  Melyin. 

J.  M.  Shepard, For  AppeUeea, 

CITED 

Taylor^s  Landlord  and  Tenant,  sees.  876,  620,  note,  page  884. 

1  Bibb,  636,  Redding  y.  HaU,  &c. 

12  B.  Monroe,  262,  Proctor  y.  Keith. 

1  Dall.  210,  Pollard  y.  Shaffer. 

1  litteU,  16,  Grandy,  &c  y.  Jackson. 

6  Monroe,  869,  Harrison  y.  Murrell. 

JUDGE  PSTEBS  nsLiyKRED  thx  opikiok  oy  ths  ooubt. 

In  Aprils  1869^  appellants  leased  from  James  M.  Shepajr^ 
for  the  term  of  one  year^  his  store-room  in  Georgetow^^^  in^ 
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which  they  were  to  keep  a  retail  dry  goods  store^  and  to  pay 
him  therefor  four  hundred  dollars  per  annum^  in  monthly 
installments  of  $33.33.  They  were  to  have  the  use  of  the 
cellar  under  the  store-room  to  put  coal  for  the  use  of  the  store 
and  some  boxes.  In  June  the  house  was  accidentally  con- 
sumed by  fire  without  the  &ult  of  either  party. 

In  February^  1870,  Shepard  by  a  writing  assigned  to 
appellee  Mofford,  for  value  received,  the  rent  owing  him  by 
appellants  ^^Jor  the  last  seven  months**  of  his  store-room  in 
Georgetown,  without  any  recourse  on  him. 

On  the  day  said  assignment  bears  date  this  action  was 
brought  by  Mofibrd  against  appellants,  and  he  alleged  that 
said  Shepard  held  an  obligation  in  writing  on  them  for  the 
rent  of  his  store-room  in  Georgetown  for  the  amount,  and 
payable  as  herein  before  stated,  which  had  been  consumed  in 
the  house  when  it  was  burned;  that  he  was  entitled  by  virtue 
of  said  assignment  of  the  rent  due  on  said  lease  for  four 
months  ending  15th  of  February,  1870,  amounting  to  $133.33, 
and  prayed  judgment  therefor. 

In  their  answer  appellants  admit  the  lease  on  the  terms  as 

stated  in  the  petition,  which  were  in  writing,  but  they  deny 

that  the  writing  was  burned  or  destroyed.    They  say  they  paid 

Shepard   the  rent  for  the  month  they  occupied  before  the 

house  was  burned,  and  that  they  rented  only  one  room  of  the 

building,  which  was  composed  of  several  rooms  or  apartments, 

the  other  rooms  being  occupied  by  other  persons,  and  their 

lease  did  not  include  the  ground  on  which  said  building  stood, 

or  any  part  of  it;  that  the  use  of  the  store-room  was  the  sole 

consideration  of  their  undertaking  to  pay  the  rent;  that  by  the 

fire  aforesaid  they  were  deprived  of  the  use  of  the  room ;  and 

that  they  are  in  consequence  thereof  released  from  all  liability 

to  pay  the  rent  claimed. 

They  furthermore,  as  a  defense,  say  that  some  drawers  and 
shelves  used  in  the  store-room  were  saved  from  the  confla- 
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gration  by  their  own  exertions,  and  which  they  had  in  use; 
but  very  soon  thereafter  Shepard  demanded  them,  and  being 
thereupon  surrendered  he  appropriated  them  to  his  own  use; 
and  immediately  aft;er  the  fire  he  entered  on  the  ground  upon 
which  the  house  stood,  took  possession,  and  commenced  the 
erection  of  a  new  building  for  the  occupancy  and  benefit  of 
other  persons  than  themselves,  and  he  and  others  have  occu- 
pied the  premises  ever  since  to  the  exclusion  of  appellants. 
They  deny  that  the  writing  executed  by  them  to  Shepard 
was  a  note,  but  say  it  was  a  writing  evidencing  the  terms  of 
the  lease  and  describing  the  premises;  deny  that  they  have 
any  knowledge  or  information  on  the  subject  of  the  alleged 
assignment  of  said  paper  to  the  plaintifi^,  or  that  they  were  in- 
debted to  Shepard  in  any  sum  at  any  time  since  they  paid  the 
rent  for  the  first  month  they  occupied  the  house ;  say  even  if 
he  did  assign  said  paper  to  plaintifi^,  he  has  no  cause  of  action 
in  his  own  name  on  it  against  them ;  and  allege  that  Shepard 
was,  when  this  action  was  brought,  prosecuting  an  action  in 
his  own  name  against  them  on  the  said  writing  for  rent  claimed 
to  be  due  him  for  the  same  store-room. 

On  the  trial  of  the  action  the  plaintifi^  introduced  said 
Shepard,  by  whom  he  proved  the  execution  of  the  lease  by 
defendants  to  him,  and  proved  its  contents;  that  the  paper  was 
burned  with  the  house;  that  only  some  drawers  out  of  the 
house  were  saved  by  defendants,  which  he  demanded  of  tiiem, 
and  they  surrendered  them  to  him  a  few  days  aft;er  the  burnings 
and  he  had  retained  them ;  that  the  part  rented  was  one  room 
or  an  apartment  of  a  two-story  building  containing  several 
other  rooms;  that  about  six  weeks  aftier  the  burning  Shepard 
took  possession  of  the  ground,  erected  another  building  on  it, 
which  he  has  had  in  possession  ever  since;  that  in  order  to 
prepare  the  building  which  was  burned  for  defendants,  and 
before*  they  would  agree  to  lease  it,  he  had  put  up  shelving 
in  it  which  cost  him  $300.16;  that  he  assigned  said  lease  to 
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plaintiff.  He  also  proved  that  he  then  had  an  action  pending 
io  the  Jefferson  Court  of  Common  Pleas  against  appellants,  in 
which  he  is  seeking  to  recover  from  them  rent  for  the  first  four 
months  of  the  lease.  Plaintiff  proved  by  Adams  that  the 
paper  presented  by  Shepard  on  the  trial  was  a  copy  of  the 
lease  executed  by  the  defendants  to  him.  After  the  evidence 
was  concluded,  which  is  substantially  herein  stated,  the  court 
gave  the  following  instruction  to  the  jury  at  the  instance  of 
plaintiff: 

"If  the  jury  believe  from  the  evidence  that  the  written 
obligation,  as  stated  in  the  petition,  for  one  year's  rent  of  the 
room  of  J.  M.' Shepard,  in  Greorgetown,  Ky.,  and  that  seven 
months'  rent  at  $33.33  per  month,  was  assigned  to  plaintiff 
Mofford  by  James  M.  Shepard,  the  jury  ought  to  find  for 
plaintiff  the  amount  claimed  in  the  petition,  $133.33 ;  to  which 
appellants  excepted." 

And  on  motion  of  the  appellant  the  court  instructed  the 

jnry,  that  if  they  believe  from  the  evidence  that  said  written 

agreement  contained  obligations  other  than  for  payment  of 

money  or  property,  then  it  was  not  assignable  so  as  to  vest 

the  right  of  actiop  in  the  plaintiff  alone,  and  they  ought  to  find 

for  defendants;  that  if  the  jury  believe  from  the  evidence  that 

said  obligation  has  not  been  assigned  to  plaintiff  as  alleged  in 

his  petition,  they  ought  to  find  for  defendants.     And  refused 

the  two  following  instructions  asked  by  defendants :   If  they 

believe  from  the  evidence  that  defendants  rented  from  Shepard 

a  sbgle  room  or  apartment  in  a  building  containing  several 

rooms  or  apartments,  and  that  said  room  with  the  building 

of  which  it  formed  a  part  were  entirely  consumed  by  fire 

daring  their  term  without  any  fault  of  their  part,  then  their 

liability  for  rent  ceased  from  the  time  of  said  burning.     If 

they  believe  from  the  evidence  that  immediately  after  the 

burning,  said  Shepard  took  possession  of  the  ground  upon 

which  said  building  stood,  or  took  possession  of  any  part 
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of  said  room  without  the  free  consent  of  said  defendants  and 
still  holds  possession  of  same  to  the  exclusion  of  defendants, 
then  their  liability  ceased  from  the  time  the  possession  was  so 
taken,  and  the  jury  should  so  find.  The  appellants  excepted 
to  the  ruling  of  the  court  in  refusing  said  instructions. 

After  the  court  disposed  of  the  instructions,  appellee  Mofford 
asked  and  obtained  leave  of  the  court  to  amend  his  petition  by 
making  James  M.  Shepard  a  co-plaintiff  with  himself,  which 
was  done ;  and  a  verdict  and  judgment  having  been  rendered 
against  appellants,  and  their  motion  for  a  new  trial  overruled, 
they  have  brought  the  case  to  this  court. 

No  objections  were  made  to  the  motion  of  plaintiff  for 
permission  to  amend  his  petition;  but  appellant  did  except 
after  the  amendment  was  allowed  without  objection,  and  no 
motion  to  exclude  Shepard's  evidence  from  the  jury  was 
made ;  so  that  if  there  was  error  in  any  of  said  rulings,  they 
must  be  deemed  as  waived. 

We  think  the  first  instruction  asked  by  appellees  was 
properly  given;  and  that,  being  right,  the  two  which  were 
asked  for  by  appellants  and  refused  by  the  court  could  not 
have  been  given. 

As  early  as  1809  this  court,  after  AiU  consideration,  and 
a  review  of  the  authorities  both  English  and  American,  in  the 
case  of  Bedding  v.  Hall,  &c.,  1  Bibb,  536,  announced  the  role, 
both  at  law  and  in  equity,  to  be  established  by  the  weight 
of  authorities  that  the  tenant  is  bound  to  pay  the  rent,  though 
the  premises  demised  should  be  destroyed  by  inevitable 
ualty.  The  learned  judge  delivering  the  opinion  in  that 
remarked:  ^'This  rule,  though  at  first  view  appears  harsh  and 
rigorous,  upon  a  closer  examination  will  be  found  to  be  reason^ 
able,  and  to  comport  with  principles  to  which  we  submit  in 
analogous  cases  without  questioning  their  propriety.  The 
reason  for  the  rule  seems  to  be  that  as  the  tenant  has  expressly 
covenanted  to  pay  the  rent,  and  has  not  by  his  contract  pro- 
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vided  against  his  liabilitj,  notwithstanding  any  accident  by 
inevitable  necessity,  the  law  can  not  interpose.'^ 

It  is  tnie  that  the  law  on  the  subject  has  been  ruled  dif- 
ferently in  New  York,  Massachusetts,  and  some  other  states. 
Bat  in  this  state  the  rule  has  been  settled  for  over  sixty 
years,  and  not  only  acquiesced  in,  but  repeated  in  numerous 
decisions  hj  this  court  since  the  case  of  Redding  v.  Hall, 
«*pra;  and  he  would  be  a  bold  judge  who  would  now  under- 
take to  change  the  rule  adhered  to  for  so  many  years. 

I^  is  so  easy  in  making  contracts  of  this  character  for 
P^es  to  provide  for  inevitable  casualty  and  unavoidable 
accidents,  that  in  those  in  which  no  provision  is  made  against 
SQch  casualties  and  misfortunes  it  would  almost  seem  that  the 
parties  intended  to  take  the  risk.  But  without  further  elabo- 
ration it  is  sufficient  to  say  that  we  do  not  feel  authorized  to 
depart  from  a  principle  so  well  established  by  authority  and 
» long  recognized. 

Judgment  affirmed. 


Casb  24— petition  ORDINARY— August  17. 

Wallenstein  v.  Selizman  &  Co. 

AFFXAL  FROM  OLABK  CIRCUIT  COUBT. 

L  EqinTABLB  sbt-opf  of  thr  debt  of  one  partner  of  a  non-restoent 

VnOI  AGAINST  A  DEBT  DUB  THE  FIRM  BT  A  RESmENT  OF  KEN- 
TUCKY.— ^If  the  partner  of  the  non-resident  firm  was  indiyidnally 
Indebted  to  a  rendent  debtor  of  that  firm,  in  a  suit  against  such 
rendent  in  Kentucky  he  could  plead  the  debt  of  the  partner  to  him 
as  an  equitable  set-ofl^;  and  as  there  was  no  remedy  by  original 
acticm  in  Kentucky,  a  court  of  equity  had  jurisdiction  to  decree 
the  setoff,  and  as  necessary  thereto  the  incidental  right  to  require 
the  settlement  of  the  partnership  as  sought  in  the  answer. 


176  BUSH'S  BBPORTS. 

WallenBtein  t.  Seliiman  &  Co. 

2.  In  the  state  of  Ohio  a  note  operates  as  a  bill  of  exchange,  and  pnnctoal 
presentation,  protest,  and  notice  are  required  to  fix  the  liability  of 
indorsers. 

Bbeckenbidoe  &  BucKKEB, For  Appellant, 

CITED 
4  Metcalfe,  175,  Tkylor  &  Son  v.  Chamberlain. 

0  Bing.  119,  JefEries  v.  Evans.        7  Hon.  455,  Tribble  ▼.  TVioL 

1  Metcalfe,  114,  Graham  v.  Tilford,  Ac 

Chables  Eginton, For  Appellees, 

CITED 
Loughborough's  Statutes,  891,  Act  of  January,  1837. 
8  R  Mon.  169,  Strader,  &c  ▼.  Batchelor.        4  littell,  164. 
14  B.  Mon,  86,  mil  ▼.  Barrett  6  J.  J.  Marsh.  655. 

JUDGE  ROBEBTSON  dilitxrid  thx  opivion  of  thx  coubt. 

To  an  action  on  an  account  due  by  the  appellant,  a  citiseii 
of  Clark  County,  Kentucky,  to  the  appellees,  as  partners,  in 
Cincinnati,  he  pleaded  as  an  equitable  set-off  an  equal  amount 
alleged  to  be  due  him  by  one  of  the  partners  as  indorser  of  a 
note  given  by  the  other  partner.    The  answer  alleged  that  aa 
the  amount  sued  for  would  be  due,  on  a  partnership  setdement^ 
to  the  indorsing  partner,  and  that  the  note,  though  over  duej 
had  never  been  paid;  and  therefore  the  appellant  sought   a 
transfer  to  equity,  a  settlement  of  the  partnership  account, 
a  final  set-off.    A  demurrer  to  this  answer  was  sustained, 
judgment  rendered  for  the  amount  of  the  account. 

If  the  indorsing  parties  be  liable  for  the  amount  of 
note,  as  there  was  no  remedy  by  original  action  in  Kentuoky^^ 
a  court  of  equity  had  jurisdiction  to  decree  the  set-off,  and  as 
necessary  thereto  the  incidental  right  to  require  the  settj^e^ 
ment  sought.     But  the  answer  shows  that  by  the  law  of  01i.io 
the  note  operated  as  a  bill  of  exchange,  which  requires  pnnot^oal 
presentation,  protest,  and  notice.    None  of  these  are  alleged  -^ 
consequently  the  answer,  admitted  to  be  true,  does  not    alxow^ 
the  indorser's  liability. 

Wherefore  the  judgment  was  right,  and  must  be  ai 
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Casb  25— petition  EQUITY— Auoubt  IS. 

Moore  v.  Bath  County  Court 

AFPXAL  FROM  BATH  OIBCXnT  OOURT. 

L  POWKB  OF  OOUNTT  OOURT  OYBR  A  FUND  COLLECTED  AB  TAXES  FOB 
PATDIQ  INTEREST   ON    BONDS   EXECUTED  TO  A  RAILROAD  COlfPANT. — 

Tb»  Bttth  Coimty  Court  bought  Moore^s  bond,  secured  by  a  lien  on 
land,  with  a  fund  procured  by  the  collection  of  taxes  levied  for 
paying  the  interest  on  bonds  executed  to  the  Lexington  and  Big  Sandy 
Railroad  Company.  Held,  the  bond  so  purchased  was  a  trust  fund, 
which  the  holders  of  the  railroad  bond  coupons  might  enforce  with 
the  lien. 

1  Bat  the  alleged  oonyenion  is  no  available  ground  for  reclamation  of 
tazei  paid  by  tax-payers. 

1  The  lien-holder  and  assignor  consenting  to  the  enforcement  of  the 
lien  in  favor  of  the  county  in  this  suit,  Moore's  objection  to  the 
capacity  of  the  county  court  to  buy  the  bond  is  unavailing  as  a 
defense  to  the  action  on  the  bond. 

1  Certificates  of  payments  of  railroad  taxes,  restitution  of  which  was 
claimed  on  the  allegation  that  the  taxes  were  illegally  levied,  could 
not  be  used  as  an  equitable  set-ofF  against  the  action  on  the  bond. 

t  Reclamation  of  the  taxes  yolxtntarilt  paid  sought,  and  re- 
fused.— ^The  allegations  that  the  taxes  were  illegally  levied,  and 
tiiat  there  was  no  legal  obligation  to  pay  them,  as  admitted  by  the 
demurrer,  are  insufficient  to  entitle  the  tax-payers  to  enforced  recla- 
mation of  the  amount  voluntarily  paid ;  because  even  if  they  might 
have  avoided  payment  by  resistance,  they  may  nevertheless  have  felt 
mder  some  obligation,  legal  or  moral,  to  pay,  as  the  road  had  been, 
under  faith  in  payment,  partially  constructed  with  the  presumed 
knowledge  and  consent  of  the  tax-payers. 

VAKB.YOTTNO,    .    .    .} For  Appellant, 
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The  fact,  as  alleged,  that  the  appellant's  bond,  secured  by  & 
lien  on  land,  was  bought  by  the  County  of  Bath  with  a  funo 
procured  by  the  collection  of  taxes  levied  for  paying  the  in- 
terest on  bonds  executed  to  the  Lexington  and  Big  Sandy 
Railroad  Company  only,  makes  the  bond  so  purchased  and 
assigned  a  trust  fund,  which  holders  of  coupons  might  enforce 
with  the  lien.  But  this  alleged  conversion  is  no  available 
ground  for  reclamation  of  taxes  paid  by  tax -payers. 

The  lien-holder  and  assignor  consenting  to  the  enforce- 
ment of  the  lien  in  favor  of  the  county,  in  this  suit,  the 
appellant's  objection  to  the  capacity  of  the  county  court  to  buy 
the  bond  is  unavailing  as  a  defense  to  the  action. 

Nor  can  we  adjudge  that  this  action  on  the  appellant's 
assigned  bond  can  be  subjected  to  an  equitable  set-off,  as 
attempted    by  his    answer    and    cross-petition,  alleging,   as 
amended,  his  ownership  of  a  large  amount  of  certificates 
of  payments  of  railroad  taxes,  the  restitution  of  which  is 
claimed  on  the  allegation  that  the  taxes  were  illegally  levied, 
and  that  there  was  no  legal  obligation  to  pay  them.     Those 
allegations,  as  admitted  by  the  demurrer  to  the  amended 
answer,  adjudged  insufficient  by  the  circuit  court,  are  in  our 
judgment  also  insufficient  to  entitle  the  tax-payers  to  enforced 
reclamation  of  the  amount  voluntarily  paid ;  because  even  if 
they  might  have  avoided  payment  by  resistance,  they   may 
nevertheless  have  felt  under  an  obligation,  legal  or  moral,  to 
pay,  as  the  road  had  been,  under  faith  in  payment,  partially 
constructed  with  the  presumed  knowledge  and  consent  of  the 
tax-payers.    The  allegations  of  the  amended  answer  do  not 
negative  these  presumptions  and  this  equitable  estoppel. 

We  therefore  adjudge  that  there  was  no  available  error  in 
sustaining  the  demurrer  and  rendering  judgment  for  the  en- 
forcement of  the  asserted  lien. 

Wherefore  the  judgment  is  affirmed. 


SUMMER  TERM,  1870.  179 


New  York  Life  Inenranoe  Co.  t.  Clopton,  fto. 


Case  26— PETITION  ORDINARY— August  18. 

New  York  Life  Insurance  Co.  v.  Clopton,  &c. 

afpxal  fbou  datie88  oibouit  coubt. 

1.  War  dobs  not  dissolve  the  contract  of  insubancb  between  tech- 
HiCAi.  enemies. — The  New  York  Life  Insurance  Company  of  New 
York,  through  Garland,  its  local  agent  at  Lynchburg,  Virginia,  in 
consideration  of  $181.50  paid  March  18,  1858,  and  the  same  amount 
to  be  paid  the  same  day  in  each  succeeding  year  for  the  term  of  hu 
natural  life,  insured  the  life  of  Rev.  James  C.  Clopton,  a  resident 
of  Virginia,  for  the  benefit  of  his  wife  and  children,  in  the  sum  of 
fire  thousand  dollars.  Clopton  died  in  May,  1864,  after  paying  all 
the  premiums  payable  before  March  18,  1862,  but  not  actually  paying 
the  premiums  for  1862,  '68,  '64. 

The  policy  contained  a  stipulation  that  in  case  of  failure  to  pay 
the  premium  on  the  specified  day  in  each  year  "  the  company  shall 
not  be  liable  to  the  pa3^ent  of  the  sum  insured,  or  any  part  thereof; 
and  this  policy  shall  cease  and  determine."  The  premium  for  March 
18, 1862,  after  the  commencement  of  the  war,  was  tendered  to  and 
refused  by  said  agent  Instead  of  receiying  the  premium  said  agent 
took  a  bond  for  its  payment  with  interest  at  the  end  of  the  war. 

The  wife  and  children  of  the  assured  sued  and  recovered  judg- 
ment in  the  Dayiess  Circuit  Court  against  the  company  for  the 
amount  of  the  insurance  after  deducting  the  last  three  unpaid  pre- 
miums. TTuit  judgment  is  afflrrMd, 
\  The  non-payment  op  the  last  three  premiums  did  not  avoid 
the  folict. — However  lawful  the  cimdition  of  avoidance  as  pre- 
scribed in  this  case  may  be  admitted  to  be,  it  is  in  effect  a  forfeiture 
which  ought  not  to  be  favored. 

To  subject  to  forfeiture  all  the  premiums  paid,  as  well  as  the 
$5,000  for  the  loss  of  life,  would  be  harshly  and  unreasonably  penal^ 
for  no  better  cause  than  the  inevitable  non-precise  payment  of  another 
instsUment  of  premium  which  the  law  prevented  the  company  from 
a  right  to  receive. 

None  of  the  parties  can  be  presumed  to  have  contemplated  such 
disabling  war,  or  to  have  intended  .by  the  condition  of  avoidance 
more  than  voluntary  failure  to  pay  when  there  foa%  a  legal  ability  t6 
reeem  thspremtum. 
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As  the  compui;  could  not  lawfall;  hare  collectetl  the  premium, 
■nd  may  h&ve  lost  it  by  insolTency  or  confiecadon  had  it  been  paiti 
to  Garlaod  in  money,  the  leader  as  made  and  the  rabatitatud  bcmd  aa 
ozecQted  may  he  regarded  as  equivalent  to  actnal  payment,  and  nwy 
hare  been  aa  beneficial  to  the  company,  and  by  its  secnii^  arett 

The  refoaal  to  accept  the  tender  for  the  year  1863  diapenaed  wiA 
a  formal  repetition  for  the  yeare  1803-4,  and  rooreover  it  may  be 
inferred  from  Garland's  testimony  that  bonds  were  ^ven  for  thoao 
years  also.  '' 

Having  recdTed  all  the  preouoms  in  Vii^nia  carrency  and  paid 
it  over  to  the  company  without  objection,  Garland's  anthority  to 
receive  might  be  presnmcd  by  the  sssnred,  and  the  fact  that  Yi^niA 
was  the  place  of  payment  might  have  implied  that  the  currency  of 
Uiat  state  at  the  time  of  payment,  however  it  may  have  been  changed 
and  depredated,  would  have  been  received  by  the  company. 
I,  ^n  nzsiDKKOK  OP  tbs  insoranck  oompant  in  New  York,  ain>  of 

OaRLAND,     ITS    AOKNT,    AVD    ClX>PrOH,     THB     AaSURED^     IN   YntSIXIA 

MADB  THBM  TECHNiCAi.  ENBUBS. — The  War  interdicted  all  commer- 
dal  intercourse  between  such  ant^oniat  parties. 

4.    TbK  WAB  niBSOLTED  PAKTKEItSaTPS  AND  OONTRAGTS  OP  AFmEISHTKKBT, 
B.    TbK    WAR    DISSOLVXD     CONTRACTS    FOR    OONTINOINO     FUtFORMANCK. 

Both  principle  and  policy  wonld  have  dissolved  a  contract  made 
before  the  war  for  continuing  performance,  each  as  partnetahips  or 
affreightments.  DiKsolution  is  the  natural  and  necessary  effect  of  a 
change  so  radical  in  the  ststus  and  duties  of  such  parties. 

In  the  case  of  Leathers  v.  The  Commercial  Insorance  Companj, 
3  Bush,  this  conrt,  without  special  consideration,  inadvertently  illii»- 
trated  by  "partnerships  and  insnrance"  cont^actB  of  continoing 
performance.  Affreiyhtmaa  would  liave  been  more  appropjuta 
than  JnturonM. 

A.    ThB   war    did    NOT   AVOID    A    PRE-BXISTINa   VALID    OONTRAOT    WHiUB    A 
BINOIA   ACT,    BDCH   AS   THE   PATMONT   OF   A    DEBT,    KIOHT    PERFORM. 

In  sQch  cases  a  suspension  of  remedy  dnring  the  war  was  the  ooo- 
mstent  and  only  legitimate  effect  of  the  war  on  such  contracts. 

7.  "nie  reason  for  dissolution  in  partnerahips  and  affreightments  is  lii^>- 

pUcable  to  contracts  which  may  be  performed  by  a  single  act,  or  by 
periodical  acts  between  which  there  is  nothing  to  perfonn,  and  oon- 
seqnently  no  certainty  of  performance. 

8.  In  tttie  case  the  insurance  was  an  executed  entirety  for  the  preaeribed 

"term,"  and  the  only  performance  which  could  devolve  on  the 
nnderwriter  was  to  pay  the  stipalated  amount  of  five  thousand  dol- 
lata  in  the  event  of  the  loss  insured  against,  fulfillment  of  which  wee 
not  a  eontirmiag  act,  but  a  nngle  aetqfa  eontimtiag  onUroA 
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I.  like  oondderation,  though  payable  in  annual  installments,  was  yet  an 
entirety  also,  and  fall  perf onnance  was  not  as  defined  of  that  kind 
technically  styled  continuing,  and  consequently  the  war  did  not 
diaolve  the  contract  on  any  such  ground  as  that  on  which  it  would 
have  dissolved  a  contract  of  partnership  or  affreightment 

lOi  While  the  war  revoked  Garland's  authority  to  negotiate  polidea,  it 
did  not  revoke  his  power  to  receive  premiums  for  policies  previously 
BBued.  The  war  did  not  therefore  prevent  a  legal  payment  to  Gar- 
land in  Virginia.  But  if  he  had  received  it  he  could  not  l^ally 
have  paid  it  to  the  company  in  New  York.  (Ward  v.  Smith,  7  Wal- 
lace, 452.) 

Habulk,  Newman  &  Bbistow,    •    •    •    .    For  Appellant, 
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JUDOB  BOBBBTSON  Dai.mBU>  tre  ormioir  of  thb  coubt. 

By  a  policy  executed  March  13, 1858,  the  appellant  iasar«d 
the  life  of  James  C.  Clopton,  a  miaister  of  the  gospel,  resident 
near  Lynchburg,  Va.  The  proviaions  of  the  policy,  bo  far  as 
material  now,  are  the  following: 

"  The  New  York  Life  Insaranco  Company,  in  consideration 
of  the  sum  of  $181.50,  to  them  in  hand  paid  by  Mary  A. 
Clopton  for  the  benefit  of  herself  and  children,  and  the  annual 
premium  of  $181.50,  to  be  paid  on  the  13th  day  of  March 
in  every  year  during  the  continuance  of  this  policy,  do  assure 
the  life  of  James  C.  Clopton,  for  tbe  sole  use  of  Mary  Ann 
Clopton  and  children,  in  the  amount  of  five  thousand  dollars, 
for  the.  term  of  hia  natural  life,  commencing  on  the  13th  of 
March,  1858,  at  noon;  provided  always  that  it  is  hereby 
declared  to  be  the  true  intent  and  meaning  of  this  policy,  and 
the  same  b  accepted  by  the  assured  upon  these  express  con- 
ditions:  in  case  the  said  Mary  A.  Clopton  shall  not  pay  the  eaid 
premiums  on  or  before  the  several  days  hereinafter  mentioned 
for  the  payment  thereof,  then  and  in  every  such  case  the  oom- 
pany  shall  not  be  liable  to  the  payment  of  the  sum  insured,  or 
any  part  thereof;  and  this  policy  shall  cease  and  determine." 
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James  C.  Clopton  died  In  Maj,  1864^  after  paying  all  the 
piemiunis  payable  before  the  13th  of  March^  1862,  but  not 
actually  paying  the  premiums  for  1862,  '63,  '64. 

Mrs.  Clopton  and  her  children  brought  this  action  for  the 
amount  of  the  insurance,  after  deducting  the  three  unpaid 
premiums,  which  the  appellant's  agent,  A.  B.  Garland,  still 
residing  in  Virginia,  and  who  received  all  the  other  premiums, 
refused  to  accept. 

The  answer  resisted  the  action  on  two  grounds:  1.  That 
the  civil  war  dissolved  the  contract;  2.  That  the  non-payment 
of  the  three  last  premiums  avoided  the  policy.  On  the  double 
issue  thus  joined  the  circuit  court,  to  whom  the  law  and  the 
&ct8  were  submitted,  after  deducting  from  the  five  thousand 
dollars  the  aggregate  of  the  unpaid  premiums,  adjudged  to 
the  appellees  the  balance  with  legal  interest  from  the  date 
of  the  demand  and  refusal  to  pay. 

A  reversal  is  sought  on  each  of  those  grounds,  urged  with 
signal  ingenuity  and  great  ability ;  but  cogent  as  the  argument 
is  felt  to  be  on  assumed  analogies,  plausible  generalities,  and 
indiscriminating  dicta,  a  close  analysis  of  principle,  policy,  and 
judicial  authority  inclines  us  to  concur  with  the  circuit  court 
in  its  judgment,  though  not  for  precisely  the  same  reasons. 

The  two  controlling  questions  will,  as  briefly  as  perspicuity 
will  allow,  be  now  considered  in  the  order  in  which  they  have 
been  presented. 

Although  there  is  neither  proof  nor  any  presumption  that 
either  James  C.  Clopton  or  the  appellees  or  Garland  by 
any  voluntary  act  helped  to  incite  or  prosecute  the  rebellion 
against  the  General  Government,  or  in  any  way  participated 
as  an  custual  belligerent  in  the  strife  between  the  hostile  sec- 
tions, yet  their  residence  in  the  southern  section  made  them 
and  the  appellant  technical  enemies;  and  the  established  law 
of  soch  internecine  war  interdicted  all  commercial  intercourse 
between  such  antagonist  parties,  and  consequently  any  com- 
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mercial  contract  or  payment  made  between  them  during  the 
var  would  have  been  unlawful  and  void.  The  same  principle 
and  policy  of  the  taw  did  not  avoid  a  pre-existing  and  valid 
contract  which  a  single  act,  such  as  payment  of  a  debt,  might 
have  performed.  In  such  cases  a  suspension  of  remedy  during 
the  war  was  the  consistent  and  only  legitimate  effect  of  the 
war  on  such  contracts.  But  both  principle  and  policy  would 
have  dissolved  a  contract  made  before  the  war  for  "  oontinumg 
performance"  such  as  partnership  or  affreightment.  Dissolu- 
tion is  the  natural  and  necessary  effect  of  a  change  so  radical 
in  the  slaivx,  rights,  and  duties  of  such  parties. 

The  appellant's  counsel  urge  the  application  of  this  last 
doctrine  ba  this  case,  insisting  that  the  war  revoked  Garland's 
agency,  and  also  that  the  contract  was  one  of  continuing  per- 
formance, and  therefore  was  dissolved  and  not  merely  sus- 
pended.   We  do  not  see  the  law  in  that  light. 

Where  a  single  act,  such  as  payment  of  a  debt,  would 
perform  a  contract  made  before  the  war,  belligerent  policy 
interdicted  the  act  because  it  might  ud  the  enemy  in  the 
prosecution  of  hostilities;  consequently  suspenuon  of  perform- 
ance until  the  restoration  of  peace  would  effectuate  the  whole 
aim  of  the  law  without  dissolving  the  contract,  which  may  be 
ultimately  enforced  in  perfect  consistency  with  the  principle 
and  end  of  the  temporary  interdict.  In  that  class  of  cases  it 
is  the  contract  and  not  the  performance  that  is  continuing; 
and  a  suspension  of  remedy  and  not  a  dissolution  of  the  con- 
tract ia  all  that  is  necessary,  befitting,  or  just. 

But  in  such  cases  as  partnerships  and  adieightmente  the 
performance  is  continuous  and  unremitting  until  the  end  of 
the  contract  shall  have  been  consummated;  and  therefore,  as 
supervening  war  between  the  parties  disables  them  &om  per- 
forming any  of  the  incumbent  duties  and  defeats  the  object 
of  the  contract,  a  dissolution  of  the  contract  is  the  natnra] 
and  legal  effect  of  the  war.     And  that  illustrates  "  coidimiinQ 
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perfmnanee/'  and  the  contradistinctive  reason  for  dissolving 
the  oontract  instead  of  suspending  the  remedy  in  that  class 
of  cases.  The  duties  of  partners  to  each  other,  while  the  rela- 
tion subsists,  are  amicable  and  incessant.  A  war  which  puts 
them  in  a  state  of  hostile  antagonism  disrupts  their  business 
reUtioDs,  and  incapacitates  them  to  perform  their  duties  to 
each  other.  Such  a  change  is  itself,  in  &ct  and  in  law,  a 
dissolution. 

In  like  manner  the  performance  of  a  contract  of  afireight- 
ment  being  amicable  and  incessant  from  the  conmiencement 
to  the  completion  of  the  transportation,  a  war  which  makes 
it  contraband,  and  thereby  frustrates  its  object,  necessarily 
destroys  the  legal  obligation  of  the  contract,  and  the  law  can 
not  substitute  another  to  be  performed  after  the  close  of  the 
war.  But  the  reason  for  dissolution  in  those  two  classes  of 
eases  seems  to  be  inapplicable  to  contracts  which  may  be 
performed  by  a  single  act,  or  by  periodical  acts  between  which 
Oiere  is  nothing  to  perform,  and  consequently  no  continuity 
of  performance. 

Between  a  single  act  and  siLch  periodical  acts  there  is  no 
apparent  difference  in  reason  or  principle.  Therefore  the  law 
which  only  suspends  the  remedy  in  the  one  case  can  not  con- 
sistently dissolve  the  contract  in  the  other. 

According  to  this  definition,  the  ordinary  contract  of  in- 
surance does  not  seem  to  belong  to  the  class  of  contracts  of 
''continuing  performance.^  Insurance  is  a  contract  sui  generis, 
governed  by  a  peculiar  and  rather  an  arbitrary  code  of  the 
modem  common  law,  but  recently  molded,  and  not  yet  stamped 
in  all  respects  with  conclusive  authority.  Its  character,  however, 
b  so  fiur  matured  and  established  as  to  distinguish  it  essentially 
from  ordinary  commercial  contracts,  and  especially  in  the  effect 
of  war  on  its  pre-existing  validity,  which  the  war  as  a  general 
rule  destroys,  whether  the  contract  belong  to  the  category  of 
''continuing  performance''  or  not. 
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Id  the  case  of  Leathers  v.  The  Commenaal  Inmnuioe  Co. 
of  CHncinaati,  2  Bash,  this  court  without  special  conmderation 
inadvertently  illustrated  by  " partueiship  and  nwuronoe"  cod' 
tracts  of  "  contiauing  pcrfommnoe."  Affreightment  would 
have  been  more  appropriate  than  insurance.  But  that  inap- 
posite suggestion  was  immaterial,  and  as  the  case  was  properly 
adjudged  on  another  and  the  only  judicial  point,  the  obUer 
inadvertence  is  entitled  to  no  consideration  in  this  case.  And 
-we  now  consider  insurance  as  a  contract  not  dissoluble  as  of 
"continuing  performance,"  but  on  another  ground,  to  he  pres- 
ently considered,  and  which  would  sustain  our  judgment  in 
the  case,  supra,  even  if  the  risk  had  continued  until  after  the 
inauguration  of  the  war. 

In  this  case  the  insurance  was  an  executed  entirety  for  the 
prescribed  "term,"  and  the  only  performance  which  could 
levolve  on  the  underwriter  was  to  pay  the  stipulated  amount 
of  live  thousand  dollars  in  the  event  of  loss  insured  against, 
fulfillment  of  which  was  not  a  continuing  act,  but  a  single  act 
of  a  continuing  ooiUract.  And  the  consideration,  though  pay- 
able in  annual  installments,  was  yet  an  entirety  also;  and,  as 
already  suggested,  full  performance  was  not  as  defined  of  that 
kind  technically  styled  continuing.  Consequently  the  war 
did  not  dissolve  the  contract  on  any  such  ground  as  that  on 
which  it  would  have  dissolved  a  contract  of  partnership  or 
affreightment.  But  as  a  general  rule  war  may  dissolve  an  in- 
surance when  it  would  only  suspend  legal  remedy  on  ordinary 
commercial  contracts  not  of  continuing  performance;  and  this 
is  the  most  distinctive  difference  between  a  policy  and  othei 
contracts.  The  only  philosophical  or  authoritative  reason  foi 
this  distinction  is  the  impolicy  of  assured  indemnity  againsi 
the  perils  to  life  or  to  property  incident  to  a  state  of  wai 
between  the  parties  to  the  contract  of  insurance;  and  oonse- 
quently  the  principle  which  avoids  such  contracts  made  dorinf 
the  war  is  lately  extended  to  the  interdiction  of  the  contin 
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uanoe  during  the  war  of  such  as  were  previously  made,  and 
were  valid  when  made. 

To  illustrate  the  principle  and  its  application  as  recognized 
in  England,  the  following  British  decisions  are  here  cited: 
Fortado  v.  Rogers,  3  Bos.  &  Pul.  191 ;  Kellner  v.  Le  Mesurier, 
4  East  396;  Gamba  v.  Le  Mesurier,  4  East.  407;  Brandon  v. 
Curling,  4  East.  410. 

In  Furtado  v.  Rogers,  Lord  Alvanly,  C.  J.,  in  delivering 
an  elaborate  opinion,  said  that  "  when  a  British  subject  insures 
against  capture  the  law  infers  that  the  contract  contains  an  ex- 
ception of  capture  made  by  the  government  of  his  own,  courdry.^^ 
In  Eellner  v.  Le  Mesurier^  Lord  EUenborough  said,  respect- 
ing the  effect  of  a  subsequent  war  on  a  policy  antecedently 
issued,  ^^that  insurance  against  British  capture  eo  nomine  would 
be  illegal  and  void  upon  its  face,  as  being  directly  and  obviously 
repugnant  to  the  interests  of  the  state ;  and  that  if  such  an 
insurance  made,  in  terms,  by  a  British  subject  would  be  void^ 
an  insurance  indirectly  producing  the  same  effect  by  the  appli- 
cation of  the  general  terms  of  the  policy  to  the  particular 
event  of  a  British  capture  would  be  equally  illegal.'^    And  the 
case  of  Gramba  v.  Le  Mesurier  is  confirmatory. 

In  Brandon  v.  Curling,  Lord  Ellenborough  extended  this 
principle  to  all  insurances  of  property  by  interpolating,  as 
impliedj  the  following  condition :  ^^  Provided  that  this  in- 
surance shall  not  extend  to  cover  any  loss  happening  during 
the  existence  of  hostilities  between  the  respective  countries  of 
the  assured  and  assurer." 

It  may  be  a  grave  question  whether  the  implied  condition 
an  to  perils  of  the  war  should  be  extended  beyond  the  bellig- 
erent right  of  capture  or  destruction  by  the  government  of 
the  insurer;  and  to  that  extent  only  we  may  admit  that  the 
continuation  of  the  policy  during  war  would  be  illegal  and  its 
]ne*exifiting  obligation  become  avoided.  But  the  principle  of 
this  concession  would  not  avoid  a  policy  insuring  property 
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which  is  exempted  by  law  irom  the  belligerent  power;  and 
while  it  would  avoid  a  policy  insuring  the  life  of  ooe  whc 
becomes  an  actual  enemy  of  the  government  of  the  insorer, 
which  had  the  right  to  destroy  that  lite,  it  would  uot  afiect  th< 
validity  of  an  insurance  of  the  life  of  a  neutral  or  paaaivt 
oon-oombat&nt,  over  whose  life  there  is  no  belligerent  power 
for  though  the  domicile  which  makes  him  a  technical  enemy 
whose  property  may  he  lawfully  captured  as  enemies'  property; 
yet  as  each  nominal  hostility  does  not  subject  his  life,  like  hit 
estate,  to  peril,  no  belligerent  right  is  affected  by  the  continued 
validi^  of  the  insunmce;  and  consequently  in  such  a  C8fi< 
neither  authority  nor  principle  would  avoid  the  policy  anj 
more  than  if  it  bad  insured  the  life  of  a  child  in  the  cradle 
or  insured  property  exempt  from  capture  or  confiscation 
(Eeir  v.  Andrade,  6  Taunt.  604.) 

Whatever  we  may  think  therefore  of  the  entire  case  oi 
Brandon  v.  Curling,  we  feel  satisfied  that  no  allowable  con- 
struction of  the  fiutts  or  consistent  application  of  the  law  ii 
the  case  we  are  now  adjudging  will  permit  us  to  detude  dia 
the  war  dissolved  the  contract  of  life  insurance.  Nor  can  wi 
adjudge  that  non-payment  of  the  premiums  after  the  inangura 
tion  of  the  war  avoided  the  policy. 

However  lawful  the  condition  of  avoidance  as  preecribei 
in  this  case  may  be  admitted  to  be,  it  is  in  e^ct  a  forfeitur 
which  ought  not  to  be  favored.  To  subject  to  forfeiture  al 
the  premiums  pud,  as  well  as  the  five  thousand  dollars  for  th 
loss  of  life,  would  be  harshly  and  unreasonably  penal  fo 
no  better  cause  than  the  inevitable  non-precise  payment  o 
another  installment  of  premium,  which  the  /aw  preeaiUd  U 
appeBant  from  a  right  to  recdve.  None  of  the  parties  can  t 
presumed  to  have  contemplated  snch  disabling  war,  or  1 
have  intended  by  the  condition  of  avoidance  moi«  than  vobtt 
tary  failure  to  pay,  when  thtre  vhu  legal  abiHty  to  reewx  tl 
premiums. 
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Then  as,  aooording  to  principle  and  consistent  authority, 
the  contract  was  not  dissolved  by  the  war,  how  can  this  court, 
ooDsistently  with  the  spirit  of  the  literal  condition  and  the 
ficts  of  the  case,  adjudge  the  policy  avoided  by  the  inevitable 
non-payment  of  premiums  ?  Such  a  decision  would  seem  to 
be  as  unreasonable  as  unjust. 

Had  it  been  true,  as  assumed  by  the  appellant's  learned 
counsel,  that  the  war  totally  revoked  the  Virginia  agency, 
then  there  could  have  been  no  legal  payment  unless  the  domi- 
cile of  the  assured  had  been  removed  within  the  Federal  lines, 
which  appellant  could  not  have  expected  nor  reasonably  re- 
quired. On  this  hypothesis  there  could  have  been  no  avoid- 
ance, but  postponement  only.  But  on  this  point  the  law  is 
more  &vorable  to  the  appellant;  for,  as  adjudged  by  the 
Supreme  Court  of  the  United  States  in  Ward  v.  Smith, 
7  Wallace,  452,  while  the  war  revoked  Grarland's  authority 
to  negotiate  policies,  it  did  not  revoke  his  power  to  receive 
premiums  for  policies  previously  issued.  The  war  did  not 
therefore  prevent  a  legal  payment  to  Garland  in  Virginia, 
which  consequently  would  have  released  the  liability  of  the 
appellees  for  the  amount  so  paid. 

But,  according  to  the  same  case.  Garland,  had  he  received, 
could  not  have  legally  paid  over  to  his  constituent  in  New 
York  during  the  war;  and  consequently  no  such  payment  to 
Garland  could  have  been  available  to  the  appellant  otherwise 
than  by  looking  to  the  agent  as  custodian,  subject  to  all 
hazards,  until  the  close  of  the  war.  For  that  reason,  and 
also  because,  as  he  testified,  the  money,  if  deposited  with  him 
for  his  constituent,  would  have  been  liable  to  spoliation  under 
an  act  of  confiscation  by  the  Confederate  Congress,  Garland 
refused  to  receive  the  premium  of  1862,  which  was  punctually 
tendered  to  him  in  the  local  currency  of  Virginia;  but, 
considering  it  best  for  all  parties^  he  substituted  a  bond  for 
payment  with  interest  at  the  end  of  the  war.     Having,  as  he 
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also  testified,  received  all  the  previous  premiums  in  Virginia 
currencj  and  paid  it  over  to  the  appellant  without  objection, 
bis  authority  eo  to  receive  might  be  presumed  hy  the  assured  j 
and  the  &ct  that  Virginia  was  the  place  of  payment  mighl 
have  implied  that  the  currency  of  that  state  at  the  time  of  pay- 
ment, however  it  may  then  have  been  changed  and  depreciated 
would  have  been  received  by  the  appellant.  But,  howevei 
this  may  be,  as  the  appellant  could  not  have  law&lly  collectec 
the  premium,  and  may  have  lost  it  by  insolvency  or  confieca 
tion  had  it  been  paid  to  Garland  in  money,  the  tender  as  madi 
and  the  substituted  bond  as  executed  may  be  regarded  lu 
equivalent  to  actual  payment,  and  may  have  been  as  beueficia 
to  the  appellant,  and  by  its  security  even  more  so. 

The  refusal  to  accept  the  tender  for  the  year  1862  dispenaa 
with  a  formal  repetition  for  Ike  years  1863  and  1864;  ani 
moreover  we  may  infer  from  Garland's  testimony  that  bond 
were  given  for  those  years  also. 

On  these  &cts  we  oan  not  say  that  the  literal  non-paymen 
of  the  three  last  premiums  was  either  voluntary  or  prejudicial 
or  was  ascribable  even  as  much  to  the  appellees  as  to  th 
appellant. 

And  80  understanding  the  phase  of  the  case  and  the  att! 
tude  of  the  parties,  we  can  not,  consistently  with  the  spiri 
of  the  contract  and  equal  justice  to  the  parties,  adjudge  th 
policy  void. 

The  judgment  therefore  of  the  circuit  court,  seeming  tigt 
in  principle  and  just  in  amount,  is  affirmed. 
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Om  27~IKDICTMENT  FOR  MURDER— SuTTBafBER  32. 

Moore  v.  Commonwealth. 

▲  PPIAL    VBOM    FLOTD    CIBCUIT    OOVBT. 


*  'i'KWIR  n  ALLOWmO    OR    DISALLOWTNO  A  CHALLBNOK    FOR    OAUSR,   NO 

CAUBB  foH  RRYBRSAi*. — ^HoweTer  the  disallowance  of  a  challenge /or 
^"'^  by  the  defendant  may  have  influenced  his  coarse  in  the  use  of 
A«  peremptory  challenges  allowed  him,  it  can  not  be  regarded  as  a 
refusal  to  allow  a  peremptory  challenge  within  the  meaning  of  sec. 
^  of  the  Criminal  Code;  and  regarded  as  the  disallowance  of  a 
^^^fngefor  eau9e  merdy,  it  can  constitate  no  ground  of  reversal 
n»  the  Court  of  Appeals. 
^  IxsrHucnoNB  too  NUMSRoas  AND  PROLEE.  —  The  court  say:  "The 
instructions  as  given  at  the  instance  of  the  commonwealth  seem  to 
OS  to  have  been  too  numerous  and  prolix  for  a  perspicuous  presenta- 
hOD  of  the  law  of  the  case,  and  several  of  them  couched  in  langpiage 
which  ma?  have  perplexed  rather  than  enlightened  the  jury.'* 

*>  BKROKBonS  INSTRUCTION,  SXCLUDINO  OROUNOe  OF  8BLF-DEFKNSB,  OIVBN 

AT  TiiK  iNSTANCB  OF  THB  COMMON WBALTH. — In  this  case  the  third 
los^ction,  which  is  copied  in  the  opinion,  virtually  excluded  from 
tbe  jury  the  consideration  of  any  grounds  of  self-defense,  and  sub- 
>^>BtiaUy  defined  the  homicide,  if  established,  to  be  either  murder 
or  voluntary  manslaughter,  although  there  was  evidence  before  the 
jnry  conducing  to  prove  that  at  the  time  of  the  killing  the  deceased 
WM  in  the  act  of  assaulting  the  defendant.  Jtutgrnent  of  the  dreuit 
ontrt  reversed  and  eaiaee  remanded  for  a  new  trial, 

B.  Apfebson,  jb.,  • For  Appellant, 

CITED 

CMminal  Code,  section  834,  subsection  i. 
Criminal  Code,  sections  205,  276,  890. 
14  B.  Monroe,  623,  Ilapp  v.  Commonwealth. 
2  Bouvier's  Law  Dictionary,  title  "  Rumor." 

JoH5  BoDMAK,  Attorney-Greneral,     .     .     .     For  Appellee, 

CITED 
Criminal  Code,  sections  210,  884. 
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The  appellant,  John  H.  Moore,  oonvicted  and  senteooed  to 
the  penitentiary  far  six  years  for  killing  William  Hoff,  prose- 
oatea  this  appeal  from  that  judgment. 

The  action  of  the  circuit  oourt  in  selecting  the  jury  involves 
the  first  question  of  any  importance  presented  for  decision. 

A  person  presented  as  a  juror  was  challenged  by  the  de- 
fendant for  cauae,  and  the  oourt  refused  to  allow  the  challenge, 
and  thereupon  the  defendant,  excepting  to  the  decision  of  the 
court,  challenged  the  juror  peremptorily;  ai^d  being  afterward 
prevented  from  exercising  a  peremptory  challenge  because, 
as  alleged,  in  consequence  of  said  decision  of  the  conrt  he 
had  already  exhausted  the  number  of  peremptory  challenges 
allowed  him  by  law  (Criminal  Code,  sec.  204),  the  ruling 
of  the  court  is  now  complained  of  as  a  substantial  error  of 
law  to  the  defendant's  prejudice  in  disallowing  him  a  per- 
emptory challenge.  (Criminal  Code,  sec.  334.)  But  whethei 
the  oourt  erred  or  decided  correctly  in  the  first  instance,  anc 
however  that  decision  may  have  influenced  the  course  of  th( 
defendant  in  the  use  of  the  peremptory  challenges  allowec 
him,  we  do  not  regard  the  action  of  the  oourt  as  a  refusal  b 
allow  a  peremptory  challenge  within  the  meaning  of  sectioi 
334  of  the  Criminal  Code,  supra;  and  regarded  as  the  disal 
lowanoc  of  a  challenge  for  cause  merely  it  can  constitute  n< 
ground  of  reversal  in  this  court. 

But  several  questions  are  raised  as  to  the  oorreotneas  of  th< 
ruling  of  the  oourt  in  instructing  the  jury,  some  of  wbici 
must  prove  &tal  to  the  judgment.  The  instructions  as  givei 
at  the  instance  of  the  commoawealth  seem  to  as  to  have  beej 
too  numerous  and  prolix  for  a  perspicuous  presentation  of  th 
law  of  the  case,  and  several  of  them  couched  in  languag 
which  may  have  perplexed  rather  than  enlightened  Uie  jury 
and  the  third  instruction  wss  palpably  erroneous.  It  is  s 
follows:  "If  the  jury  are  satisfied  fibm  the  evidence,  to  tb 
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ezclnsion  of  a  reasonable  doabt^  that  the  aocused  did  kill  Hutt, 
bat  shall  further  believe  from  the  evidence  that  such  killing 
was  not  willful  or  malicious,  and  was  not  deliberate,  but  was 
in  sadden  heat  and  passion  without  previous  malice,  such 
kSling  is  voluntary  manslaughter,  and  the  jury  will  find  the 
aocnsed  guilty  of  voluntary  manslaughter,'^  etc 

It  is  obvious  that  by  this  instruction  the  court,  uninten- 
tionallj  no  doubt,  virtually  excluded  from  the  jury  the  con- 
fflderation  of  any  grounds  of  self-defense,  and  substantially 
defined  the  homicide,  if  established,  to  be  either  murder  or 
volantary  manslaughter;  although  there  was  evidence  before 
the  jury  conducing  to  prove  that  at  the  time  of  the  killing 
the  decessed  was  in  the  act  of  assaulting  the  defendant. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
numded  for  a  new  trial,  and  further  proceedings  not  incon- 
sistent with  this  opinion. 


Case  2a— PETITION  EQUITY— Auoumr  19. 

Riddle,  &c.  v.  Lewis. 

▲  rPBAL   FBOIC    MADI80V   OIBOUIT   COVBT. 

!•  Bkrbkhcb  to  ooMiaaBioincR  wrrHOur  bufficibnt  dibbcttonb. — This 
iraa  referred  to  a  commissioner,  with  nnmeroos  directions  as  to 
to  be  ascertained ;  bat  the  court  failed  to  lay  down,  as  it  shoold 
haTe  done,  the  principles  by  which  the  commissioner  should  be  gor* 
emed  in  the  application  of  the  facts. 

2.  FeaUSULJEHT  OBANTBB8,   UABOJUBS  OF,   AS   BBTWBEN   THBlfSBLVBS. — 

Id  a  frandnlent  conveyance  of  personal  property,  accepted  by  the 
gnmteea,  with  an  assurance  to  the  grantor  that  it  should  not  affect 
her  rigfata,  one  of  the  grantees  having  received  the  property  so 
eoQTeyed  rather  to  manage  for  the  grantor  than  apon  any  express 
agreement  with  the  other  grantees,  he  incurred  no  responsibility  to 

Vol.  Vn.— 14 
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them  hj  permitdng  tbe  grantor  to  hare  or  duposa  of  an;  put  of 
the  eetate. 

8.    A    MEBX  TOLUKTAST    TItnSTBE    IB    HOT    ENTTniED    TO   OOKTKiraATIOH.— 

Thia  is  ■  general  rule,  thongb  not  witbont  exceptions.  (2  ManhiU, 
SSS;  4  J.  J.  Hareball,  467;  1  B.  Honroe,  177;  1  Johnaon's  Cbaactrj, 
86;  Md.  S97.)  There  ia  oothiog  io  thia  caae  to  make  it  an  excep- 
tion to  the  general  mle. 
i.  [irmtBBr— Hov  to  bb  ookpdtcd  wbsh  btkku.  rATwant  abk 
Mam. — The  aeveral  pajmenla  ahonld  be  ao  applied  at  their  datea  aa 
flnt  to  discharge  the  intereat  which  bad  already  accrued  on  the 
debt  (Guthrie,  Ac  t.  Wickliffee,  1  MarahaU,  6S4 ;  Ta;Ior  t.  Enoz, 
0  Dana,  470.) 

S.  TijBNER, For  Appellants, 

CITED 
a  J.  J.  Haraball,  8S0,  Southard  T.  Crawford. 
S  Dana,  470,  Tajlor  y.  Enos, 
S  Ilarahall,  179-80,  Qrifflth  ▼.  Depew. 
a  Haraball,  889,  Breckinridge  T.  Brooka. 
1  Vernon,  810. 

a  Littell,  103,  Lynch  T.  Johuaon. 
1  Haraball,  084.  4  Dana,  400. 

Powell  on  VLortgigea,  1027. 

Civil  Code,  section  430. 

C.  F.  B0R1IAM, For  Appellee, 
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JUDGE  HARDIN  dilitkkbd  thk  opmoit  or  thi  coukt. 

ABenath  Tunstall  by  her  deed,  dated  the  7th  of  March, 
1859,  conveyed  to  her  relations,  Bobert  Riddle,  or.,  Aaenath 
Kiddle,  Alice  Biddle,  and  Rowland  Lewis,  all  her  property, 
consisting  of  her  life-estate  in  a  tract  of  about  eighty  acres 
of  land  on  which  she  lived,  her  life-eetate  in  a  slave  named 
Bristow,  the  absolute  title  to  four  other  slaves,  and  persona] 
estate  and  choses  in  action.  The  conveyance  was  in  its  natan 
voluntary  and  fraudulent,  being  intended  to  avoid  the  collec- 
tion of  a  claim  then  prosecuted  by  Morgan  Diggs  in  a  sui 
gainst  the  grantor.     But  the  doftd  cnatained  a  stipulation  Ilia 
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the  grantees  would  ^'support  and  take  care  of  and  provide  for 
the  said  Asenath  Tunstall  for  and  during  her  natural  life,  at 
eidier  one  of  the  houses  of  the  parties  aforesaid,  or  at  the 
place  where  she  now  (then)  resides.^'    Soon  after  the  convey- 
ance was  made  Lewis  moved  on  the  land  and  took  possession 
and  control  of  most  of  the  slaves,  personal  property,  and  notes 
and  accounts  of  Mrs.  Tunstall,  including  a  note  on  himself  for 
about  nine  hundred  dollars.    It  seems  that  he  attended  to 
such  business  as  concerned  the  estate,  and  with  some  assist- 
ance from  Robert  Riddle  provided  such  articles  for  the  sup- 
port of  Mrs.  Tunstall  as  it  was  necessary  to  buy ;  she  remaip- 
ing  at  her  former  home  and  having  the  service  of  some  of 
the  slaves  till  a  short  time  before  her  death,  in  1865,  when, 
having  become  dissatisfied  with  Lewis  or  perhaps  his  wife, 
she  was  removed  to  the  house  of  Silas  Hill,  where  she  died. 
Lewis  was  the  owner  of  the  land  in  remainder,  and  made  some 
improvements  for  the  convenience  or  comfort  of  Mrs.  Tun- 
stally  bat  which  inured  also  to  his  own  benefit. 

After  the  death  of  Mrs.  Tunstall  the  slaves  were  amicably 
divided ;  but  the  accounts  of  the  parties  relative  to  the  per-' 
sonal  estate  remaining  unadjusted,  the  Riddles  brought  this 
suit  against  Lewis  for  a  settlement  in  August,  1866;  and  he 
by  his  answer  resisted  a  recovery  against  him  on  several 
grounds,  and,  presenting  a  counter-claim  against  the  plain- 
tifE^  sought  a  recovery  against  them. 

The  cause  was  referred  to  a  commissioner,  with  numerous 
specific  directions  as  to  &cts  to  be  ascertained ;  but  the  court 
&iled  to  lay  down,  as  it  should  have  done,  the  principles  by 
which  iixe  commissioner  should  be  governed  in  the  application 
of  the  fects.  (Sharp  v.  Morrow,  6  Mon.  300.)  Under  this 
general  reference  the  commissioner  made  a  report,  charging 
Lewis  with  the  aggregate  sum  of  $1,859.85  for  his  own  debt 
and  those  of  others  collected  by  him,  and  the  hire  of  slaves 
collected  by  him  from  others,  and   interest  on  the  various 
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Bums ;  but  not  inclading  rent,  nor  the  hire  of  slaves  in  bii 
service,  nor  personal  property  ooneomed  in  conseqaeooe  of  hii 
rendence  od  the  land.  And  he  was  credited  by  various  sam& 
including  seven  hundred  and  seventy  dollars  as  pud  Febmarj 
6,  1861,  on  the  clum  of  Diggs,  and  money  paid  for  groceriei 
and  supplies  for  Mrs.  Tunstall,  a  small  amount  for  repairs  aoc 
work,  and  fifty  dollars  for  his  personal  services  in  managing 
the  busineas  of  the  estate ;  all  of  said  credits,  with  interee 
from  their  date,  amounting  to  (1,979.91,  showing  a  balance  ii 
&vor  of  Lewis  of  |120.06.  And  the  commis^oner  reportet 
that  Robert  Riddle  was  accountable  for  $289.73,  principally 
for  the  hire  of  one  of  the  slaves  and  interest  thereon;  ol 
which,  after  deducting  said  sum  of  $120.06,  a  balance  wonlt 
remmn  for  distribution  of  $169.67, 

Overruling  exceptions  to  the  commissioner'a  report,  thi 
court  adjudged  that  Lewis,  on  the  basis  thereof,  recove 
i^nst  Robert  Riddle  said  sum  of  (120.06 ;  and  as  to  th 
residue  of  the  amount  found  due  from  Riddle  he  was  ordere 
to  apply  it  first  to  the  payment  of  the  costs,  and  if  any  sue 
then  remained  the  court  directed  a  division  of  it  among  th 
parties.  To  reverse  that  judgment  the  plaintifb  prosecut 
this  appeal. 

It  is  contended  for  the  appellants  that  the  position  of  Lew: 
being  that  of  a  trustee,  he  ought  not  to  have  been  credited  b 
several  sums  of  money  paid  to  or  at  the  instance  of  Ur 
Tunstall,  which  did  not  appear  to  have  been  necessary  for  hi 
supjKirt.  But  although,  as  between  the  parties  to  the  dee 
it  entitled  the  grantees  to  share  equally  what  might  rema 
of  the  estate  in  the  hands  of  any  of  them,  as  it  was  made  f 
DO  adequate  oonsideration  and  for  a  fraudulent  purpose,  ai 
was  accepted,  as  shown  by  the  proof,  with  an  assurance 
Mrs.  Tunstall  that  it  should  not  affect  her  rights,  we  do  n 
think  the  appellee  incurred  any  responsibility  by  permitti 
her  to  havp  or  dispose  of  any  part  of  the  estate,  which 
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seemB  to  have  received  rather  to  maxiage  for  her  than  upon 
uij  express  agreement  with  the  other  beneficiaries  under 
the  deed. 

Bat  from  the  evidence  we  are  satisfied  that  the  appellee 
was  fidrly  compensated  for  all  he  contributed  toward  the 
maintenance  of  Mrs.  Tunstall  hj  the  use  of  the  land  and  the 
daves  not  hired  to  others,  and  the  produce  of  the  farm  he 
used  or  caused  to  be  consumed;  and  the  credits  for  expendi- 
tores  for  supplies,  as  well  as  for  work  and  repairs,  ought  not 
to  have  been  allowed;  nor  should  he  have  been  allowed  com- 
pensation for  his  personal  services.  It  is  a  general  rule,  though 
not  without  exceptions,  that  a  mere  voluntary  trustee  is  not 
entitled  to  compensation  for  his  services.  (Breckinridge  v. 
Brooks,  2  Marshall,  335 ;  Miles,  &c.  v.  Bacon,  &c.,  4  J.  J. 
Marshall,  457;  Hite  v.  Hite's  executor^  1  B.  Monroe,  177; 
Green,  &c.  v.  Winter,  1  Johnson's  Ch.  R.  26 ;  Manning  v. 
Manning,  ibid.  527.)  There  is  nothing  in  this  case  to  make 
it  an  exception  to  this  general  rule. 

There  seems  also,  according  to  the  evidence  in  the  record, 
to  have  been  an  error  in  allowing  the  sums  of  seven  hundred 
and  seventy  dollars  and  (215.60  for  the  principal  and  interest 
of  a  receipt  given  by  Morgan  Diggs.  Notwithstanding  the 
som  expressed  in  the  receipt,  it  seems  from  the  evidence  that 
Diggs  only  received  from  the  appellee  five  hundred  dollars; 
but  thu  may  be  further  litigated  on  the  return  of  the  cause. 

The  mode  of  computing  interest  and  applying  credits, 
adopted  by  the  oonmiissioner  and  approved  by  the  court,  ap- 
pears also  to  have  been  incorrect.  Instead  of  computing 
interest  on  the  several  sums  allowed  in  favor  of  the  appellee, 
and  setting  off  the  aggregate  amount  as  an  independent  de- 
mand against  the  amount  of  the  sums  due  from  him,  with 
bterest  ascertained  in  like  manner,  the  several  payments 
should  have  been  so  applied  at  their  date  as  first  to  discharge 
the  interest  which  had  already  accrued  on  the  indebtedness 
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of  the  appellee.  (Gutb'rie,  &o.  v.  WickliEFes,  1  Marshal],  584; 
Taylor  v.  Knox,  5  Dana,  470.) 

It  does  not  seem  to  have  been  improper  to  charge  Riddle 
with  the  hire  of  Che  slave  Mai^ret;  but  he  should  also  have 
been  credited  by  whatever  he  contributed  toward  Tnaintnining 
Mrs.  Tunstall,  as  he  did  not  have  the  use  of  other  property  to 
remunerate  him  for  such  contributions.  We  do  not  find  in 
the  record  any  sufficient  ground  for  charging  Riddle  with  the 
sum  of  $27.50  for  a  note  on  Lilly;  but  this,  as  well  as  the 
credits  to  which  Riddle  may  be  entitled,  and  the  amount 
claimed  to  have  been  paid  by  the  appellee  to  Morgan  TUg^ 
may  be  further  investigated  on  the  return  of  the  cause,  both 
parties  being  allowed  to  adduce  further  proof  as  to  them. 

Except  as  herein  indicated  the  credits  for  various  paymentc 
allowed  in  fevor  of  the  appellee  will  not  be  rejected,  nor  wil 
any  additional  charge  be  made  against  him. 

For  the  errors  suggested  the  judgment  is  reversed,  and  thi 
cause  remanded  for  further  proceedings  not  inconsistent  witl 
this  opinion. 


Caeb  8»— petition  ORDINART— SnTMHD  IS. 
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AFFBAL   PBOM    LIVCOI.V   CIICOIT  COUST. 

1.  Hateriai.  AUiBOATioifs  nt  A  am.  actios  fob  homicxik  hot  i 
MtLF-DKFKHSB — Ehkoheocs  iKSTRrCTiOKS  AS  TO. — "TTimt  ercTj  m 
terial  allegation  of  pluntifTB  petition  not  ipetificallT  coDtroTert* 
b;  the  answer  of  the  defendant  is  to  be  t«ken  a*  troej  and  fnrthc 
tbe  allegations  of  the  petition  that  defendant  Olasa  killed  Jot 
Becker  not  in  self-defenae  is  a  m&terial  allegatjiw.''  BM^  ibat 
this  instmction  failed  to  set  forth  what  material  allegatitjaa  wora  n 
■pecifiollj  controverted,  it  was  properly  r^uaed. 
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3.  Wheither  aU^aticfu  are  material  or  not  are  queitums  of  law  to  he  d^ 
eided  hy  the  eaurt. — ^Whether  a  fact  which  is  alleged  in  the  petition 
is  material  to  the  issue  is  a  qaestion  of  law,  and  whether  it  has  been 
denied  in  the  answer  is  also  a  question  of  law,  both  of  which  arc  to 
be  determined  by  the  court;  and  if  an  instruction  on  that  subject 
ahonld  be  given,  the  court  must  not  only  inform  the  jury  what  alle- 
gations are  material,  but  also  whether  they  have  been  specifically 
controverted,  and  what  facts  they  are  to  consider  as  true  under  the 
pleading  in  the  action.     (Tipton  v.  Triplett,  1  Metcalfe,  570.) 

8.  It  was  7XECBS8ABY  TO  ALLEGE  THAT  THE  KILLINO  WAS  NOT  IN  SELF- 
DEFENSE. — *'Not  in  self-defense"  being  in  the  body  of  the  statute 
(Myers's  Supplement,  681),  and  not  put  in  by  way  of  proviso,  this 
averment  was  necessary,  ond  it  was  necessary  to  negative  it 

4.  The  obuBT  should  sat  what  evidencs  is  competent,  and  what 
D  TO  BE  EZCLT7DED. — If  suy  evideucc  was  detailed  which  was  im- 
proper or  incompetent  under  the  issue  formed,  it  was  a  question  of 
law  for  the  court  to  decide,  and  define  specifically  the  illegal  and 
inoompetent  part  of  the  evidence  to  be  excluded. 

ff.  An  iBstructicm  was  properly  refused  which  left  it  to  the  jury  to  de- 
termine what  part  of  the  evidence  was  to  be  excluded  from  their 
ooD&ideration  and  what  was  competent. 

6.  GoNFEasioNs — Threats — ^Instructions  as  to. — "That  the  statements 
of  witnesses  as  to  threats  and  declarations  of  Becker  against  Glass, 
in  the  absence  of  all  persons  except  the  deceased  and  the  witness  so 
testifying,  is  the  teeakeet  of  all  evidence  known  to  the  law,  and  should 
be  received  and  weighed  by  the  jury  with  great  caution.'^  Heldy  that 
^e  foregoing  instruction  was  properly  refimed, 

7  Confessions — Correct  rule  as  to  proof  of — "Proof  of  confessions 
of  a  party  in  the  presence  of  the  witness  only,  or  of  him  and  the 
adverse  party,  although  certainly  competent  testimony,  ought  to 
be  weighed  with  caution,  because  it  is  impossible  for  the  party  to 
counteract  it  by  other  testimony,  because  the  expressions  used  are 
easily  misunderstood  or  perverted,  either  through  mistake  or  design, 
and  because  not  the  whole  conversation  but  only  parts  of  it  are  gen- 
erally detailed  by  the  witness.  It  is  the  most  dangerous  species  of 
tesdmony  held  competent  by  the  law,  and  unless  the  story  told  is 
probable  in  its  nature,  or  is  corroborated  by  circumstances,  very 
little  weight  is  due  to  it^*    (Myers  v.  Baker,  &c.,  Hardin,  544.) 

8l  To  aay  that  the  statements  of  witnesses,  without  qualification  as  to 
their  number,  the  reasonableness  of  the  tale  they  tell,  or  corrobo- 
rating  circumstances,  is  the  weakest  of  all  evidence  known  to  the 
law,  is  unauthorized  by  former  adjudications,  and  is  inconsistent 
with  the  prindples  and  philosophy  of  evidence. 
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B.  tf  confeeriotw  or  threats  sra  «itabUihed  hj  the  cancturiiig  ta(tim(»7  oi 
a  nnmber  of  diaioterMted  witocMoa,  the  atory  the;  teU  probaUe  fai 
its  nature^  oonsutent  and  reaaooable,  the  ofajectioDa  to  them  omk 
and  thera  ia  left  little  room  tu  doubt  their  truth. 

10.  TsniiiCT  OH  ooxniCTiKe  btidsiick— How  bboardid  bt  thb  Conn 
or  APTBALa. — "  Altboa^  tfaia  conrt  might  hare  come  to  a  diffvml 
conclonon  from  that  arrived  at  by  the  jaij,  itill  the  eridoioe  ia  tc 
some  extent  conflictiDg,  and  the  rerdict  is  not  so  dearly  againrt  tht 
tertimonj  aa  to  authorize  thia  cotirt  to  interpoae  after  a  new  trial  hai 
been  refused  bj  the  drcnit  cotirt" 

B.  M.  &  W.  O.  Bradley, For  Appellantai 

CITBD 
Act  of  January  12,  ISOS,  Hycn'a  Sapplement,  881. 
Littell's  Selected  Cases,  1S8,  Samael  T.  Bond. 
Ha.  Op.  September,  ISAS,  Teeter  t.  Bnrton. 
CSnlCode,  section  103. 

4  Bibb,  ITS,  Matthewa  r.  Daria  and  wife.  .  ^ 
2  Bibb,  24,  Eastland  v.  Caldwell.                        ;    T 

5  Bibb,  20,  Milroy  y.  Henalay. 
9  Bibb,  812-18,  Gray  v.  Craig. 
2  Bibb,  429,  Carroll  v.  Collins. 
4  Kbb,  48S,  GampUn  t.  Brown. 

4  Monroe,  47,  Teria'a  execntor  T.  Tevis'e  execator. 

6  Littell.  190.  18  B.  Uonroe,  7V1. 

Gbobgb  W.  Ddnlap,  \ 

DtJBHAif  &  Jacobs,  .V For  Appellet 

B.  M.  BOBDETT,     .      .) 

CITBD 
Revised  Btatates,  Myers's  Supplement,  481. 

JTJDOE  PETEBS  DtLiYKRis  tbb  opnrtox  or  thx  ootnr. 

This  action  was  brought  by  appellauta,  iniants  suing  1 
their  next  friend,  gainst  appellees;  the  one  for  hilling  thi 
father,  and  the  others  for  aiding  him,  said  killing  not  being 
self-defense,  as  ie  alleged.  A  verdict  and  judgment  for  c 
cent  having  heen  rendered  in  their  favor,  and  their  motion 
a  new  trial  having  been  overruled,  they  have  appealed 
rtiis  court. 
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The  act  authorizing  the  action  is  in  the  following  language : 
^That  the  widow  and  minor  child  or  children  (or  either  or 
any  of  them)  of  a  person  killed  by  the  careless  or  wanton  or 
malicions  use  of  fire-arms  or  other  deadly  weapons,  not  in 
Belf-defense,  may  have  an  action  against  the  person  or  persons 
who  committed  the  killing,  and  all  others  aiding  or  promoting 
tie  killing,  or  any  one  or  more  of  them,  for  reparation  of 
the  injury,  and  in  such  action  the  jury  may  give  vindictive 
damages/'     (Myers's  Supplement,  681.) 

The  reasons  relied  on  for  a  reversal  of  the  judgment  are 
eabstantially  the  same  as  those  for  which  a  new  trial  in  the 
coart  below  was  asked ;  the  first  of  which  is  that  the  court 
below  erred  in  refusing  instructions  as  asked  by  the  appellants. 
The  first  instruction  asked  by  them  and  refused  is  in  the 
following  language :  '^  That  every  material  allegation  of  plain- 
tifl^  petition  not  specifically  controverted  by  the  answer  of 
the  defendants  is  to  be  taken  as  true ;  and  further,  the  alle- 
gations of  the  petition  that  defendant  Glass  killed  John  Becker 
not  in  his  self-defense  is  a  material  allegation." 

By  this  instruction  questions  of  law  would  have  been  sub- 
mitted to  the  jury  if  it  had  been  given.     Whether  a  fact 
which  is  alleged  in  the  petition  is  material  to  the  issue  is  a 
question  of  law,  and  whether  it  has  been  denied  in  the  answer 
is  also  a  question  of  law,  both  of  which  are  to  be  determined 
by  the  court;  and  if  an  instruction  on  that  subject  should  be 
given,  the  court  must  not  only  inform  the  jury  what  allega- 
tions are  material,  but  also  whether  they  have  been  specifically 
controverted,  and  what  facts  they  are  to  consider  as  true  under 
the  pleadings  in  the  action.     The  question  was  so  ruled  in 
Tipton  V.  Triplett,  1  Met.  570.     As  the  instruction  under 
consideration  fidled  to  set  forth  what  material  allegations  were 
not  specifically  controverted,  it  was  properly  refused. 

In  the  second  instruction  offered  the  court  was  asked  to  tell 
the  jury  that  they  can  not,  under  the  issue  formed  by  the 
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pleadings  in  the  case,  take  into  confiideration  the  evidence  de 
tailed  to  them  in  regard  to  aaj  real  or  sopposed  justificatioi 
of  defendants,  or  either  of  them,  in  the  killing  of  add  Becker 
and  all  such  evidence  ta  excluded  from  the  jury. 

In  Betting  oat  the  facta  in  the  petition  which  constitatet 
\he  cause  of  action,  the  pleader  averred  not  only  that  tb< 
killing  was  done  wantonly  and  maliciously  hy  shooting,  bu 
added  that  it  was  done  not  in  adj-dejenae.  In  the  language  ol 
the  statute  this  averment  was  necessary,  because  if  it  was  doDi 
in  self-defense  the  action  could  not  have  been  maintained,  an< 
as  the  circumstance  or  fact  which  would  exempt  the  slayer  ii 
in  the  body  of  the  statute,  and  not  put  in  by  way  of  a  proviso 
it  was  necessary  to  negative  it ;  otherwise  it  would  have  beei 
a  matter  of  defense  which  the  defendant  must  have  pleaded 
(1  Chitty  on  Pleading,  322,  323.)  These  necessary  averment 
were  traversed  by  the  first  paragraph  of  the  answer,  forminj 
an  issue  of  fact  under  which  evidence  tending  to  excuse,  or,  L 
the  language  of  the  instruction,  "  in  regard  to  the  jrutificcHo 
of  the  defendant,"  was  competent,  and  therefore  the  instmc 
tion  was  properly  overruled.  But  it  was  objectionable  upo 
another  ground.  If  any  evidence  was  detailed  which  wi 
improper  or  incompetent  under  the  issue  formed,  it  was 
question  of  law  for  the  court  to  decide,  and  define  specificall 
the  illegal  and  incompetent  part  of  the  evidence  to  be  ei 
eluded,  and  could  not  be  left  to  the  jury  to  determine  wh: 
part  was  to  be  excluded  from  their  consideration  and  ^h: 
was  competent. 

The  next  instruction  asked  for  by  appellants  and  refus* 
by  the  court  is  number  eight,  and  reads  as  follows:  "Th 
the  statements  of  witnesses  as  to  threats  and  declarations  i 
Becker  agmnst  Glass,  in  the  absence  of  all  persons  except  t 
deceased  and  the  witnesses  so  testifying,  is  the  vxakexL  of  i 
evidence  known  to  the  law,  and  should  be  received  a 
weighed  by  the  jury  with  great  caution. 
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The  rale  as  to  the  effect  of  the  statements  of  the  confessions 
and  admissions  of  parties  as  evidence  has  been  often  carelessly 
and  inaccurately  laid  down  by  judges. 

Judge  Trimble,  in  Myers  v.  Baker,  &c.,  Hard.  544,  states 
the  rule  correctly,  with  the  reasons  therefor,  when  he  says : 
"Proof  of  confessions  of  a  party  in  the  presence  of  the  witness 
on/jf,  or  of  him  and  the  adverse  party,  although  certainly  com- 
petent testimony,  ought  to  be  weighed  with  caution,  because 
it  is  impossible  for  the  party  to  counteract  it  by  other  testi- 
mony, because  the  expressions  used  are  easily  misunderstood 
or  perverted,  either  through  mistake  or  design,  and  because 
not  the  whole  conversation  but  only  parts  of  it  are  generally 
detailed  by  the  witness.  It  is  the  most  dangerous  species  of 
testimony  held  competent  by  the  law;  and  unless  the  story 
told  is  probable  in  its  nature,  or  is  corroborated  by  circum- 
stances, very  little  weight  is  due  to  it.'^  And  in  that  case 
the  witness  did  not,  as  he  admitted,  undertake  to  detail  the 
whole  but  only  a  part  of  the  conversation ;  the  story  not  very 
probable,  nor  was  it  consistent  with  the  circumstances  of  the 
transaction. 

In  Stone,  &c.  v.  Ramsey,  the  judge  who  delivered  the 
opinion,  in  commenting  on  the  evidence,  states  that  it  consisted 
entirely  of  what  the  witnesses  state  they  had  heard  Broaddus 
say  since  the  date  of  the  contract,  a  species  of  evidence  of  all 
others  that  should  be  weighed  with  the  greatest  caution.  (Stone, 
<fec.  V.  Ramsey,  4  Mon.  236-7.) 

In  Powell  V.  Swan's  adm'r,  5  Dana,  7,  it  is  said :  "  It  is 
a  well-established  rule  of  evidence  that  the  confessions  of  a 
party  detailed  by  the  evidence  of  a  single  witness  is  but  little 
to  be  relied  on,  unless  the  tale  be  reasonable  or  be  corroborated 
by  other  circumstances.  It  is  that  character  of  testimony  most 
usually  resorted  to  to  cover  over  a  falsehood,  and  is  most  easily 
misanderstood,  fabricated,  or  perverted  through  mistake  or 
design/* 
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In  Logan  v.  M'Chord's  heirs,  2  A.  E.  Marsh.  224,  Judgi 
Millfl,  vho  delivered  the  opinion,  incautiously  and  with  ai 
inaocuraoy  of  langu^;e  altogether  unusual  with  him  mid 
"  QmfcMwnu  are  competent  testimony,  but  frequently  oughl 
to  be  received  with  caution,  because  they  may  be  pardall; 
remembered,  are  more  easy  tobe  procured  by  improper  means 
and  are  frequently  shielded  from  disproof."  It  is  appareai 
from  the  reasons  assigned  by  the  judge  that  the  caution  U 
be  observed  in  receiving  such  testimony  did  not  arise  frou 
any  objection  to  the  confee^ons  themselves  as  evidence;  bu' 
to  the  frail  and  imreliable  channel  through  which  they  an 
communicated. 

It  is  very  difficult  to  repeat  to-morrow  statements  mad< 
to-day  in  tlie  language  in  which  they  were  made,  even  whei 
they  were  perfectly  understood,  and  there  was  neither  motivi 
nor  desire  to  prevaricate.  On  accountof  Ihe  frailty  of  memor] 
and  other  imperfections  of  human  nature,  admissions  or  threati 
testified  to  by  one  witness  only  are  entitled  to  but  little  weight 
and  so  of  the  testimony  of  a  witness  as  to  admissions  ofaparQ 
which  consists  in  loose  and  careless  declarations.  But  to  saj 
that  the  statements  of  witnesses,  without  qualification  as  U 
their  number,  the  reasonableness  of  the  tale  they  tell,  or  cor 
roborating  circumstances,  is  the  weakest  of  all  evidence  knowi 
to  the  law,  is  unauthorized  by  former  adjudications,  and  i 
inconsistent  with  the  principles  and  philosophy  of  evidence. 

For  if  confessions  or  threats  are  established  by  the  con 
earring  testimony  of  a  number  of  disinterested  witnesses,  th 
story  they  tell  probable  in  its  nature,  consistent,  and  reasonabh 
the  objections  to  them  cease,  and  there  is  left  little  room  t 
doubt  their  truth. 

In  this  case  the  parties  had  been  on  unfriendly  relation 
no  recxinciliation  had  been  made,  and  the  threats  on  the  pa. 
of  the  deceased  were  proved  by  the  concurring  testimony  t 
several  witnesses;  and  the  instruction  as  asked,  without  ai 
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qoalificatioiiy  could  not  have  been  properly  ^ven;  and  no 
available  objection  is  suggested  or  perceived  to  the  two  in- 
stroctions  given  on  motion  of  appellees. 

As  to  the  alleged  error  in  refusing  to  exclude  the  evidence 
objected  to,  we  need  only  remark  that,  for  the  same  reasons 
that  instruction  number  two  should  not  have  been  given, 
appellants'  motion  to  exclude  the  evidence  should  have  been 
overruled. 

Although  this  court  might  have  come  to  a  different  con- 
clusion from  that  arrived  at  by  the  jury,  still  the  evidence  is 
to  some  extent  conflicting,  and  the  verdict  is  not  so  clearly 
against  the  testimony  as  to  authorize  this  court  to  interpose 
after  a  new  trial  has  been  refused  by  the  circuit  court. 

Wherefore  the  judgment  must  be  affirmed. 


Casb  80— petition  EQUITY— Seftembkb  16L 

Luxon,  ifcc,  V.  Wilgus,  &c. 

▲  PPXAL    FBOM    FATSTTX    CIRCUIT   COUBT. 

ItanVB  TO  MANAOB,  BIC,  MAT  INVEST  AND  RBmYBST — ^TbUST  FOB  BEN- 
EFIT OF  A  MAN  AND  HIS  CHILDREN — AlL  THE  BENEFICIARIES  00- 
BQUAL    PARTICIPANTS    IN    THE    TRUST    FUND. — A   testatOF    mado    tho 

following  bequest  to  his  nephew,  J.  W.  Wilgus,  of  one  sixteenth 
of  an  oncoUected  fand,  "tn  Unut^  however^  to  manage^  invest^  and 
pof  aver  to  hU  brother  Jarrett  and  to  hit  children  from  time  to  time, 
a»  he  for  the  beet  interest  of  him  or  them  from  time  to  time  shall  deem 
meet  hene/Mdl.''    HM, 

Firet^  that  the  trustee  was  aathorized  to  inrest  and  reinrest  this 
fimd  in  any  kind  of  property  according  to  his  discretion,  and  might 
by  sale  or  otherwise  change  the  property  "  from  time  to  time  "  as  he 
might  deem  most  advantageous;  and 

Second,  that  all  the  beneficiaries  are  co-equal  participants  in 
the  trust  fond  and  in  the  distribution  of  its  benefits.    The  only 
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discretion  confided  to  the  trustee  u  in  the  time  and  mode  of  ftUotment 
to  each,  or  enjOTment  by  each,  bat  altogether,  and  flnally  approii- 
mating  eqnality  aa  nearly  aa  potdble. 

J.  O.  Harbison, For  Appellants, 

CITED 
mil  on  IVtuteee,  pagea  lOS,  106,  741,  538. 

F.  K.  HOKT, For  Appellees, 

CITED 
1  Har.  A  Q.  11,  Ringgold  t.  lUnggold. 
Hill  on  Tniatees,  S56,  nde-page  377. 

OniBF  JITSTICB  ROBBBTSON  DiLiriRBD  thb  OPiMioif  op  tbb  codbt. 

Asa  Wilgos,  deceased,  late  of  St.  Louis,  in  making  a  testa* 
mentary  disposition  of  a  lai^  estate,  among  other  l^aciea 
to  his  collateral  kindred  made  the  following  hequest  to  his 
nephew,  Joba  W.  Wilgus,  of  Lexington,  Ey.,  of  one  six- 
teenth of  a  lar^  uncollected  fund,  "  in  trust,  however,  to 
manage,  invest,  and  pay  over  to  his  brother  Jarrett  and  to  his 
children  from  time  to  time,  as  he  for  the  best  interest  of  hira 
or  them  from  time  to  time  shall  deem  most  beneficial." 

Garrard  D.  Wilgus,  commonly  called  "Jarrett,"  then  re- 
siding, as  he  yet  does,  in  the  city  of  Lexington  with  his  family 
of  several  infant  children,  having  in  the  year  1865,  shortly 
after  the  testator's  death,  negotiated  a  purchase  of  an  improved 
residence  of  about  twenty-one  acres  of  land  adjoining  that 
city  for  the  price  of  fourteen  thousand  dollars — four  thousanc 
dollars  in  hand  and  the  residue  on  time;  and  the  trustee,  con- 
sidering that  a  good  investment  of  the  trust  fund,  the  amoon 
of  which  had  not  then  been  collected  or  precisely  ascertained 
agreed  to  be  substituted  as  purchaser,  and  anticipating  thi 
timely  receipt  of  funds  exceeding  fourteen  thousand  dollars 
piud  the  four  thousand  dollars  with  money  advanced  by  Gar 
rard;  and,  after  executing  joint  notes  with  Garrard  for  th 
residual  ten  thousand  dollars,  took  a  conveyance  of  the  ?fcg;s 
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title  to  himself  as  trustee.     When   the  deferred  payments 
became  due^  no  trust  fund  having  come  to  the  handEi  of  the 
trustee,  he  concluded  to  change  the  investment  and  let  Gkrrard 
have  the  exclusive  title  to  the  twenty-one  acres  on  his  paying, 
as  he  then  did,  the  whole  consideration  which  the  trustee  was 
then  nnable  to  pay.     And  to  obtain  the  counsel  of  the  chan- 
cellor of  Fayette  as  to  his  powers  and  duties,  the  trustee  filed 
the  petition  in  this  case  against  all  the  beneficiaries,  and  asked 
a  legalization  of  his  conveyance  to  Garrard,  which  would 
enable  him  to  make  some  other  and  more  suitable  investment 
of  the  trust  fund.     On  this  presentation  the  court  below  ad- 
judged that  the  trustee  had  no  power  to  invest  in  real  estate, 
and  that  therefore  Gkirrard  is  entitled  to  a  conveyance  of  the 
1^  title  to  his  own  exclusive  use;   and  also  that,  in  the 
future  appropriation  of  the  trust  fund,  the  trustee  has  power 
to  make  unequal  distribution  of  it. 

It  seems  to  us  that  the  will  authorizes  investment  and  re- 
investment in  any  kind  of  property  according  to  the  sound 
discretion  of  the  trustee;  and  that  consequently  he  might,  by 
sale  or  otherwise,  change  the  property  "from  time  to  time'* 
as  he  might  deem  most  advantageous ;  and  as  the  property  in 
which  he  attempted  to  invest  the  fund  is  of  the  most  perma- 
nent and  secure  character,  would  be  an  eligible  and  productive 
home  for  the  family,  and  has  already  risen  considerably  in 
vendible  value,  we  should  doubt  whether  a  more  judicious 
mvestment  could  have  been  made  in  the  first  instance. 

Had  that  investment  been  completed  the  trustee  might 
have  sold  for  a  profit  and  reinvested  the  proceeds;  and  con- 
sequently, not  being  able  to  fulfill  his  contract,  he  had  a  right 
to  revoke  the  initial  investment  which  he  could  not  then  con- 
summate, and  thus  leave  a  transfer  to  Gkrrard,  who  had  paid 
for  it  the  resulting  right  in  equity  to  the  whole  of  the  property 
thus  bought. 
The  trustee  holding  the  formal  title  may  therefore  with 
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ipriety  convey  it  to  Glarrard  D.  Wilgas,  whose  ohildreo, 
0  ma^  share  the  property  as  his  &mily  first  and  ultimately 
his  heirs,  and  whose  trust  fond  has  not  been  touched, 
lid  not  justly  complain,  but  may  be  benefited  by  the 
angement. 

We  therefore,  though  for  a  different  reason,  so  &r  concur 
:h  the  court  below  in  its  conclusioa.  But  aa  to  the  distri- 
lion  of  the  trust  fund,  however  invested,  we  do  not  concur 
h  the  circuit  judge.  It  seems  to  us  that  the  only  consistent 
istrucdon  of  the  legatory  clause  makes  all  the  beneficiaries 
«qual  participants  in  the  trust  fund ;  and  that,  in  the  dls- 
t>ution  of  its  benefits,  the  only  discretion  confided  to  the 
istee  is  in  the  time  and  mode  of  allotment  to  each,  or  enjoy- 
nt  by  each,  hut  altogether,  and  finally  approximating  equality 
nearly  as  possible. 

Wherefore  the  judgment  as  to  the  trustee's  conveyance  to 
rrard  D.  Wilgus  is  affirmed ;  but  that  concerning  the  ulte- 
r  power  of  future  investments  and  distributions,  as  we 
derstand  it,  is  reversed,  and  the  cause  remanded  for  Uu 
:ry  of  this  opinion  on  the  record  of  the  oirouit  court. 


SUMMEE  TERM,  1870.  209 


Leonhart  t.  SUlienberger  and  wife. 


Ga8b  81— SLANDER— new  TRIAL— Sbftembeb  17. 

Leonhart  v.  Stalzenberger  and  wife. 

▲TPXAL  nOU   CAM PBKLL    CIBCUIT   OOUBT.  . 
1.  PfermOK  FOR  NEW  TRIAL — ACTION  OF  SLAIIDIER — ^DlSOOVBRT  OF  NBW 

■▼IDKNCB — ^Nsw  TRIAL  REFUSED. — "  It  it  a  ffeMTol  Tule  that  a  new 
trial  should  not  be  granted  upon  the  sole  ground  of  a  discovery,  after 
verdict,  of  parol  testimony  concerning  a  point  litigated  or  a  fact 
known  to  a  party,  because  the  conycrse  of  this  rule  would  open  a 
wide  field  for  unfaimoas  and  subornation,  and  would  tend  to  pro- 
tract litigation,  and  render  it  not  only  uncertain,  but  almost  intermi- 
nable." (McFarland's  adm'r  y.  dark,  9  Dana,  136.) 
1  In  an  action  for  slander,  in  which  a  judgment  had  been  recovered 
against  the  defendant  on  the  general  issue,  no  prudent  court  would 
grant  the  defendant  a  new  trial  to  let  in  newly-discovered  evidence 
which  was  not  admissible  on  the  trial  of  the  general  issue,  nor  per- 
mit the  change  of  the  issue  to  justification  to  admit  such  testimony 
as  is  commented  on  in  the  opinion  in  this  case. 

J.  B.  Hat.lam,   .    .    •    .^ For  Appellant, 
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CHIEF  JUSTICE  ROBERTSON  i.sLirraiD  n 

This  appeal  calla  for  the  revision  of  a  judgmeot  d 
a  petition  for  a  new  trial  of  an  action  of  slander,  in  which, 
on  the  general  issue,  the  ap}>elleea,  John  F.  Stalzenberger  and 
Margaret  Stalzenberger,  his  wife,  had  recovered  a  verdict  and 
judgment  against  the  appellant,  George  Leonhart,  for  one 
thousand  five  hundred  dollars,  for  chaining  her  in  gross  terma 
with  shameless  incontinence  and  flagrant  lewdness. 

The  petition,  filed  three  months  after  the  expiration  of  the 
term  at  which  the  judgment  was  rendered,  alleged  the  dis- 
covery of  witnesses  who  would  prove  that,  though  the  appellees 
rmhabited  and  were  recogniwd  by  each  other  and  by  the  public 
48  husband  and  wife,  this  marriage  nevertheless  was  illegal 
and  void,  and  would  also  prove  the  truth  of  the  published 
charge  gainst  her. 

The  record  of  the  action  of  slander  does  not  show,  by  bill 
of  exceptions  or  otherwise,  what  law  or  testimony  was  before 
the  jury  on  the  trial.  We  must  therefore  presume  that  the 
judgment  for  damages  was  right  and  irreversible. 

It  is  a  general  rule  that  a  new  trial  should  not  be  granted 
□pon  the  sole  ground  of  a  discovery,  after  verdict,  of  paro 
testimony  concerning  a  point  litigated  or  a  fact  known  to  a 
party,  b^eaiue  the  converse  of  this  rvie  wou/d  (^>en  a  toide  field 
for  unfairrtega  and  subornation,  and  vx»tld  tend  to  protraei 
hiigaiion,  and  render  it  not  only  uncertain,  but  almost  tTiiermi- 
mabU."    (McFarland's  adm'r  v.  Clark,  9  Dana,  136.) 

And  this  case  is  a  glaring  illustration  of  the  tmth  and 
importance  of  that  judicial  recognitioa  of  a  aoond  principle, 
ecinaecisted  by  authority  and  time. 
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The  alleged  discovery  as  to  the  marriage  was  only  an  idle 
declaration  by  the  husband  that  if  ever  married  at  all^  it  was 
when  he  was  so  drunk  as  not  to  know  the  fact.  This  was 
incompetent  against  the  wife,  and  also  too  immaterial  to 
aathorize  a  new  trial,  which  would  result  only  in  momentary 
suspension  for  misjoinder  of  plaintiffs  and  a  continued  prose- 
cution of  the  action  by  the  Jeme,  alone.  But  full  testimony  on 
this  question  indisputably  establishes  both  the  actuality  and 
legality  of  a  formal  marriage,  independently  of  long  recog- 
nition and  cohabitancy. 

The  testimony  claimed  as  newly  discovered,  as  to  the  trut^ 
of  the  charge,  presents  the  appellant  in  a  still  uglier  attitude, 
and  might  on  a  new  trial  produce  an  enormous  verdict.     It 
consists  of  the  depositions  of  two  monsters,  in  the  form  of  men, 
each  of  whom  testified  that  he  had,  on  the  invitation  of  Mrs. 
Stalzenberger  herself,  more  than  once  had  sexual  intercourse 
with  her  at  her  own  house,  in  open  day,  in  the  public  suburbs 
of  the  city  of  Newport;  and  of  the  testimony  of  a  vulgar  man, 
who  says  that  she  made  overtures  to  him,  which  he  declined 
because  he  was  a  married  many  but  sent  another  to  represent 
him,  and  who  is  one  of  the  two  witnesses  who  testified  that 
he  went  on  that  mission  and  instantly  succeeded,  and  whose 
photograph,  filed  in  the  case,  exhibits  a  being  stupid  and  ugly, 
and  repulsive  to  any  woman.     That  putrid  mass  of  testimony 
is  not  only  intrinsically  incredible,  but  was,  according  to  es- 
tablished facts,  almost  certainly  hired  for  the  occasion,  as  the 
appellant  had,  according  to  the  proof,  tried  to  hire  two  other 
and  more  respectable  witnesses  who  did  not  take  the  bait. 

On  this  loathsome  subject  we  will  only  add  that  if  the 
testimony  of  the  extraordinary  witnesses  had  been  true,  the 
character  of  Mrs.  Stalzenberger  must  have  been  notoriously 
infamous,  and  the  appellant  not  only  would  not  have  pleaded 
not  goiltj,  but  might,  without  any  doubt  or  difficulty,  have 
proved  her  infamy,  and  avoided  a  verdict  which  she  could 
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never  have  obtained  unless  the  jary  had  been  satisfied  tha 
she  is  a  proper  woman  of  iur  &me. 

But  if  that  t«8timony  be  honest,  the  appellant  would  havi 
discovered  it  before  the  trial  of  the  action  of  slander,  for  tb< 
additional  reason  that  the  witnesses  were  his  neighbors  aii< 
associates,  who  say  that  they  volunteered  their  testimony. 

Moreover,  the  &cts  to  which  they  depose  would  have  beei 
inadmissible  unless  the  defense  had  been  justification.  An( 
no  prudent  court  would  allow  a  change  of  the  issue  to  let  ii 
such  evidence  under  the  circumstances  of  this  case ;  and  th' 
petition  does  not  appear  to  change  the  issue.  We  can  not  bu 
feel  surprise  that  there  is  any  doubt  that  the  grounds  asserte 
in  the  petition  are  altogether  insufficient  for  a  new  trial. 

Wherefore  the  judgment  dismissing  the  petition  is  affirmec 
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Myers  v.  MayfieW. 

tm^i.  rsoK  OABKARD  cnumiT  cotrvr. 

1,    DmRBSS  KOT  ATTTBOniZED  WHEN   THK   AWODST   OW   TBK  BBIT   n  TO  I 

ASOBBTAnraD  BT  AnBiTiiATiOH. — The  statate  oonfeiring  Um  extno 
dinary  power  of  proceeding  b;  distnM  for  the  recoverr  of  nnt  do 
not,  in  our  opinion,  contemplate  sacli  a  proceeding  when,  by  tl 
agreement  of  the  parties,  the  mm  which  may  be  claimed  rnVKt  b 
be  Mcertained  by  the  arbitration  and  award  of  pereona  to  bo  mAtxH 
for  the  porpoee,  and  wbere  no  such  adjuatmtait  haa  been  made 
•iiDgbt  hy  the  plaintiff. 
S.  DUtret*  u  only  atailahU  where  the  rent  aonght  to  be  reeoTwed  i«  d 
•od  reaerved  in  money. 

GbjboeW.Duslap,) ForAppdlu 

OWBLEY  A  BOBDETT,  j 

CITED 
Reriaed  Statutes,  sec  4,  art  8,  ch^K  SS,  8  Stulon,  M. 
Ciril  Code,  wction  88. 
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Hyen  t.  Mayfield. 

GiOBQE  B.  McXer, For  Appeliee, 

CITED 

Reyised  Statutes,  sees.  5,  10,  art  2,  chap.  56,  2  Stanton,  92. 

Bankniptcy  Act  of  Congress  of  March  2,  1867. 

Archibald  on  Landlord  and  Tenant,  star-page  106. 

Bacon's  Abridgments,  *'  Distress,**  5-15. 

Co.  littelL  96a,  142,  107. 

1  Sannd.  287.  5  B.  &  A.  825. 

iVDOE  HARDIN  diliykred  thi  ofiviom  of  thk  ooubt. 

The  evidence  conduced  to  prove  a  contract  between  the 
parties  that  the  appellee  would  pay  the  appellant  ^'  such  rent 
for  his  still-house  and  apparatus  as  two  disinterested  men 
would  say  it  was  worth/'     But  it  was  not  proved  that  when 
the  distress-warrant  was  sued  out  any  particular  sum  had  thus 
been  ascertained  to  be  due.     The  instructions  and  rulings  of 
the  circuit  court  recognized  and  conformed  to  the  controlling 
principle  in  the  case^  that  the  remedy  by  distress  is  only 
available  where  the  rent  sought  to  be  recovered  is  due  and 
reserved  in  money ;  but  with  reference  to  the  particular  facts 
the  court  ruled  ^^  that  if  there  was  an  agreement  between  the 
parties  to  leave  the  amount  of  rent  to  be  settled  by  disin- 
terested men,  and  it  had  not  been  so  settled  by  disinterested 
parties,  then  the  plaintiff  could  not  sue  out  a  distress-warrant, 
and  the  jury  ought  to  find  for  the  defendant." 

We  perceive  no  valid  objection  to  this  instruction.  The 
statute  conferring  the  extraordinary  power  of  proceeding  by 
distress  for  the  recovery  of  rent  does  not,  in  our  opinion,  con- 
template such  a  proceeding  where  by  the  agreement  of  the 
parties  the  sum  which  may  be  claimed  must  first  be  deter- 
mined by  the  arbitration  and  award  of  persons  to  be  selected 
for  the  purpose,  and  where,  as  in  this  case,  no  such  adjustment 
has  been  made  or  even  sought  by  the  plaintiff. 

Wherefore  the  judgment  on  the  verdict  for  the  defendant 
is  affirmed. 
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Kempliill,  &c.  T.  Uwia. 

Cau  88— PETmON— Seftuibbb  20. 

Hemphill,  &c.  v.  Lewis. 

AFFBAL   FBOH  JKBSAHISB   aiROniT  COUXT. 

I.  What  a  qoakdun  oh  fiddoiart  nNDBHTAXBS. — When  the  Uw  in- 
tnuta  the  estate  of  an  iofant  to  the  care  and  protection  of  a  gnardjtui. 
the  SducUrj  undertakes  to  be  vigilant,  faithful,  and  compeienL 
These  elementa  of  qualiflcatiun  imply  a*  much  knowledge  of  Uv 
aa  may  be  necessary  for  safety;  this,  however  procured,  he  nssumei 
to  possess  and  properly  exercise. 

L  A  second  guardian  sued  the  former  guardian  of  his  ward  to  recover 
estate  of  his  ward  in  his  hands,  and  being  siraneouslj  advised  that 
such  demand  was  a  preferred  clum  against  such  fonuer  guardian's 
estate,  he  did  not  sue  the  surety  of  the  former  guardian.  The  debt 
was  lost  because  the  suit  was  not  prosecuted  in  due  time  agunst  the 
surety.     The  second  guardian  is  held  raeponsible  for  the  losi. 

I.  FiDDCiABT  DKMAMDS  HAVB  FRiOKiTr  ouly  sgainst  the  estates  of  dead 
persona. 

L    JUDOMBNT    AQAtNST    THK    HnSBAND    OF     AN     BBIH.—Iu    &    proceeding 

against  heira  a  personal  judgment  against  the  husband  of  an  heii 
is  wrung  when  the  record  does  not  show  why  the  husband  ihoold 
be  held  reepunuble. 

Beck  &  Messick,  / or     ppe  anta, 

CITED 
Revised  SUtutes,  sec  SI,  art  2,  chap.  87,  1  Btanton,  008. 
Actof  IBU,  1  H.  A6.  078. 
Revised  Statutes,  sec.  8,  chap.  40,  I  Btanton,  S52. 
Civil  Code,  section  158. 
8  Monroe,  334,  Leathers  v.  McQlasson, 

7  J.  J.  Harshall,  352,  Ready's  heira  v.  Stephenson. 

8  Metcalfe,  03.  2  Dnvall,  888. 
16  B.  Monroe,  655,  Hill  v.  Golden. 

r.  S.  Bronadoh, For  Appdlee 

CITED 
Act  of  Hay  24,  1801,  Myers's  Supplement,  183. 
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CHIEF  JUSTICE  ROBERTSON  dxlivirxd  thv  opinion  of  the  ooubt. 

Richard  H.  Ferguson^  who  was  indebted  as  guardian  to 
his  ward,  Joseph  C.  Lewis,  nearly  fifteen  hundred  dollarS|  in 
1858,  made  an  assignment  of  his  whole  estate  in  trust  to  pay 
all  his  debts  without  discrimination  as  to  character. 

At  the  instance  of  James  H.  Lowry,  his  substituted  surety, 
Ferguson  was  removed  as  guardian,  and  Andrew  Hemphill 
was  chosen  by  the  ward  as  his  guardian.     Hemphill  lost  no 
time  in  initiating  proceedings  for  the  collection  of  his  ward's 
claim  out  of  the  trust  estate.     But,  relying  with  apparent 
confidence  on  his  ability  thus  to  make  the  debt  out  of  the 
principal  debtor,  he  did  not  then  sue  Lowry  as  his  surety,  but 
made  himself  a  party  to  a  suit  then  pending  for  selling  the 
trust  property,  and  sought  payment  out  of  the  proceeds,  con- 
sidering his  ward's  claim  a  preferred  debt,  which  on  that 
hypothesis  was  perfectly  secure.    The  circuit  court  lulled  him 
in  this  delusion  by  requiring  the  master  to  report  preferred 
debts;  and  by  the  report  of  this  as  such  debt,  and  that  the 
proceeds  of  sale  greatly  exceeded  the  amount  of  it.     But  as  it 
was  not  a  demand  against  a  dead  man,  and  moreover  as  the 
claim  was  asserted  in  the  suit  for  distributing  Ferguson's 
estate  according  to  the  trust  among  all  the  creditors  pro  rata, 
the  court,  in  afterward  decreeing  distribution,  adjudged  rightly 
that  Hemphill's  ward  was  entitled  to  no  preference ;  and  the 
fund  being  insufficient  to  pay  all  Ferguson's  creditors,  his 
distributive  share,  as  allotted  and  paid,  left  a  large  balance 
unpaid.    When  this  was  ascertained,  in  1860-'61,  the  balance 
could  have  been  undoubtedly  made  out  of  Lowry,  who  owned 
a  very  large  estate;  but  judgment  obtained  against  him  before 
the  March  term,  1862,  unexpectedly  exhausted  it,  so  as  to 
leave  no  property  to  levy  on  under  a  judgment  obtained 
against  him  by  the  ward  in  an  action  brought  to  the  March 
term,  1862. 

Hemphill  having  died,  this  suit  was  brought  by  the  appel- 


s 
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lant  to  recover  from  his  executor  and  heirs  the  unsatLsfied 
balance;  and  on  the  pleadings  and  proofi  the  circuit  coart 
rendered  a  personal  j^udgment  against  the  defenda/niSj  including 
the  husbands  of  two  of  the  female  heirs.  That  is  the  judg- 
ment we  are  now  to  revise. 

We  are  not  allowed  to  doubt  that  Hemphill  acted  through- 
out in  good  faith  as  a  fiduciary.  We  have  reason  to  believe 
that,  in  pursuing  the  course  he  did,  he  followed  the  erroneoos 
counsel  of  his  professional  adviser;  and  that,  confiding  in  that 
advice,  and  feeling  sure  that  in  that  way  he  would  certainly 
make  the  debt  without  troubling  the  surety,  he  did  what  he 
considered  best  for  all  parties.  We  are  also  satisfied  that  had 
he  sued  the  surety  at  or  before  the  fall  term,  1861,  he  would 
have  made  the  debt;  and  we  will  not  doubt  that  he  would 
have  done  this  had  he  been  sooner  undeceived  as  to  the  &tal 
assurance  of  fiill  success  in  the  chancery  suit ;  for  although 
early  in  1861,  while  he  and  other  vigilant  creditors  had  con- 
fidence in  Lowry's  ability  to  pay  all  his  debts,  yet  he  was 
known  to  be  deeply  involved,  and  his  ultimate  solvency  was 
gravely  questioned  by  many  persons,  as  the  multitude  of  suits 
against  him  and  other  fiusts  prove. 

Now,  harsh  as  such  a  decision  might  seem  to  be  against  an 
honest  and  careful  fiduciary,  we  are  compelled  to  decide  that 
beneficiaries,  especially  in&nts,  should  not  suffer  by  the  mis- 
takes of  their  curators  in  law  or  in  fiust. 

The  judgment  as  to  amount  is  therefore  sustained  by  policy 
and  inexorable  justice. 

In  such  a  case  the  law,  when  it  intrusts  the  estate  of  an 
incompetent  infant  to  the  care  and  protection  of  a  guardian, 
the  fiduciary  undertakes  to  be  vigilant,  faithful,  and  com- 
petent; and  these  elements  of  qualification  imply  as  much 
knowledge  of  law  as  may  be  necessary  for  safety.  This,  how- 
ever procured,  he  assumes  to  possess  and  properly  exercise. 
And  in  this  case  therefore  it  is  more  reasonable  and  just  that 
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the  guardian,  who  was  deceived  as  to  the  best  remedy,  should 
lose  what  a  correct  knowledge  of  the  only  apt  procedure 
mij^t  have  saved  than  the  passive  and  confiding  in&nt 
ahoold  saffer. 

Bat  the  judgment  is  wrong  in  form.  The  reconi  does  not 
ahow  why  the  husbands  should  be  held  responsible  And  as 
to  the  heirs,  some  amendment  or  further  proceeding  is  neces- 
Muy  to  sustain  a  personal  judgment  against  them. 

Wherefore  the  judgment,  though  right  in  principle,  is 
oerertheless  erroneous  in  detail,  and  is  therefore  reversed^ 
and  the  canse  remanded  for  further  proceedings. 


Oasb  84— PETmOK  EQUTTT— Seftbmbek  21. 

Dohoney,  &c.  v.  Dohoney. 

▲  FPSAL    FROM    ADAIR   CIRCUIT   COURT. 

1.  A  otarrsTARCB  of  lahd  in  oonbiiibration  of  five  hukdred  dollass 

TAW  BT  THB  YKNDOR  AND  VtB  OBLIGATION  TO  MAINTAIN  THB  GRANTOm 
DURINO  TRSIR  IJTB8  BRING  BBT  ASIDB  AT  THB  INSTANCE  OF  CRBDI- 
T0R8    OF    THB  YRNDOR,   THB    YENDEB    18    ENTITIiED    TO    RESTITUTION 

ASD  A  PRIOR  UEzr,  AS  IN  CASE  OF  RESCISSION. — Held,  that  while 
the  oonveyance,  if  not  strictly  Toluntary.  was  constractiyely  frand- 
nlent  as  to  the  rights  of  the  grantor^s  creditors,  it  did  not  involve 
siidi  torpitnde  on  the  part  of  the  vendee  as  to  forfeit  his  right  to 
restitation  of  the  five  hundred  dollars,  or  the  balance  due  him,  as 
on  rescission  of  the  contract  upon  equitable  principles,  and  for  sncb 
balance,  if  any  should  be  found,  he  was  entitled  to  a  prior  lien  on 
the  land. 

1  A  NOTB  8IONBD  BT  THB    OBUOORS    ON    SUNDAY,    BUT    NOT    SHOWN    TO 
HAVE  BEKN  DELIVERED  ON  THAT  DAT,  IS  VALID. — Held,  that  the  illegal 

acts  of  the  obligors,  in  signing  the  note  on  Sunday,  did  not  affect  its 
validity  in  the  hands  of  the  obligee,  who  did  not  himself  violate  the 
law.     (Ray,  &c  v.  Catlett  &  Buck,  12  B.  Monroe,  582.) 
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Winfrey  &  Winfrey,  .../...    For  Appellants, 

CITED 

8  Metcalfe,  617,  McManama  v.  Qamett 

9  B.  Monroe,  514. 

4  Bush,  608,  Goins  ▼.  Allen,  Morton  A  Go. 
dvil  Code,  sections  579,  581. 
Ciyil  Code,  section  158. 

Garnett  &  Baker,  i  i?     a      ii 

James  &  Dohoney,  / or    ppe  ee, 

CITED 

Revised  Statutes,  section  2,  chapter  40. 
1  Metcalfe,  Short  t.  Tinsley. 

JUDGE  HARDIN  dzlitirxd  the  opikioh  of  the  ootrRT. 

On  the  23d  day  of  February,  1866,  Jeremiah  Ingram  and 
his  wife  conveyed  to  their  daughter,  Tabitha  C.  Dohoney,  wife 
of  N.  B.  Dohoney,  a  tract  of  land  containing  one  hundred  and 
ninety-five  acres,  in  consideration  only  of  ^'natural  love  and 
affection"  for  her.     And  on  the  30th  of  January,  1867,  they 
conveyed  to  J.  D.  Caldwell  two  tracts  of  land — one  containing 
one  hundred  and  sixty-four  acres,  and  the  other  abont  thirty 
acres — for  the  expressed  consideration  of  five  hundred  dollars 
paid,  and  the  covenant  of  Caldwell  to  maintain  the  grantors, 
who  were  of  advanced  age,  during  their  lives — this  under- 
taking being  estimated  as  equivalent  to  the  payment  of  two 
thousand  five  hundred  dollars;  so  that  the  consideration  of 
the  land  was  nominally  three  thousand  dollars.  But  it  appears 
that  that  sum  was  greatly  in  excess  of  the  real  value  of  the 
land ;  and  on  the  8th  day  of  February,  1867,  the  appellee, 
G.  TV.  Dohoney,  brought  this  action  against  said  N.  B.  Do- 
honey and  Jeremiah  Ingram  on  their  promissory  note  to  him 
for  three  thousand  six  hundred  dollars,  dated  February  10, 
1866,  attaching  the  property  of  Ingram,  and  attacking  the 
deeds  to  Mrs.  Dohoney  and  Caldwell,  who  were  made  parties, 
as  voluntary  and  fraudulent,  and  seeking  to  subject  the  lands 
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thereby  conveyed^  or  their  value^  to  the  satis&ction  of  the 
plaintiff's  debt. 

The  defendants  answered  severally.  N.  B.  Dohoney  claim* 
ing  a  deduction  from  the  amount  of  the  note  for  an  alleged 
excess  resulting  from  fraud  or  mistake  in  the  execution  of  the 
note,  and  for  usury  affecting  the  consideration  for  which  it 
was  given,  and  he  and  his  wife  controverting  the  averments 
of  fraud  in  the  execution  of  the  deed  to  her,  but  admitting  its 
voluntary  character;  Ingram  pleaded  as  a  defense  that  the 
ooDtract  expressed  by  the  note  was  made  on  the  Sabbath  day, 
and  was  illegal  and  void ;  and  Caldwell  denied  that  the  con- 
veyance to  him  was  voluntary  or  fraudulent,  and  claimed  the 
right  to  discharge  the  deferred  consideration  according  to  the 
specific  stipulations  of  the  contract;  and  that,  in  any  event, 
the  court  should  protect  his  legal  and  equitable  rights  under 
the  contract. 

On  the  final  trial  the  court,  as  we  think,  properly  adjudged 

that  the  plaintiff  recover  the  amount  of  the   note  against 

N.  B.  Dohoney  and  Ingram,  and  sustained  the  grounds  of  the 

attachment,  and  provided  for  the  application  to  the  plaintiff's 

debt  of  the  attached  funds  and  effects  other  than  the  lands  or 

their  value  in  the  hands  of  Caldwell  and  Mrs.  Dohoney ;  and 

then  the  court  further  adjudged  as  follows:  ''  If  these  several 

pieces  of  property  do  not  bring  money  sufficient  to  pay  off 

the  balance  of  the  plaintiff's  judgment,  the  defendant,  J.  D. 

Qddwell,  is  adjudged  to  pay  to  George  W.  Pickett,  the  sheriff 

of  this  county,  twenty-five  hundred  dollars,  being  the  amount 

of  the  balance  of  the  purchase-money  for  the  tract  of  land 

conveyed  by  defendant  Ingram  to  defendant  Caldwell  on  the 

30th  day  of  January,  1867,  or  sufficient  thereof  to  pay  off 

plaintiff's  judgment;  then  the  tract  of  land  conveyed  by  the 

defendant  Ingram  to  Tabitha  C.  Dohoney  is  adjudged  to  be 

sold,  or  sufficient  thereof  to  pay  off  the  balance  of  plaintiff's 

judgment." 
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Under  that  judgment,  which  was  rendered  in  November, 
1867y  various  sums,  amounting  to  $2,196.40,  were  raised  and 
applied  to  the  payment  of  the  debt,  leaving  a  balance  due  to 
the  plaintiff  of  $1,880.50.  And  Caldwell  having  refused  to 
make  any  payment  under  the  judgment,  the  court,  in  May, 
1868,  laid  a  rule  upon  him  to  show  why  he  had  so  refused  to 
comply  with  the  judgment ;  and,  upon  further  litigation  arising 
on  this  rule,  the  court  afterward  adjudged  a  sale  of  the  land 
conveyed  to  Caldwell  to  satisfy  said  balance  of  $1,880.50;  and 
only  about  thirteen  hundred  dollars  being  thus  realized,  a 
further  judgment  was  rendered,  subjecting  the  land  conveyed 
to  Mrs.  Dohoney  to  sale,  to  satisfy  the  balance  of  the  judgment 
of  the  plaintiff  and  costs,  including  an  allowance  to  the  attoi^ 
neys  of  N.  B.  Dohoney  and  wife. 

Upon  the  appeal  of  N.  B.  Dohoney  and  wife  and  Ingram, 
and  the  cross -appeal  of  Caldwell,  said  several  judgments 
and  orders  of  the  circuit  court  are  now  before  this  court  for 
revision. 

The  questions  presented  upon  the  appeal  of  Dohoney  and 
wife  and  the  cross-appeal  of  Caldwell  have  such  a  connection 
that  they  may  be  appropriately  considered  together.  It  is 
insisted  for  Dohoney  and  wife  that  the  judgment  of  November, 
1867,  was,  if  enforced,  sufficient  to  satisfy  the  debt,  and  being 
final  in  its  nature,  could  not  for  any  reason  appearing  in  the 
cause  be  vacated  or  modified  in  the  same  court  at  a  subsequent 
term;  and  the  orders  of  sale  were  inconsistent  with  it  and 
erroneous.  But  conceding  the  judgment  of  November,  1867, 
to  have  been  final  and  beyond  the  revisory  power  of  the  court, 
it  was  simply  disregarded,  not  vacated,  by  the  subsequent  judg- 
ment of  May,  1868;  and  if  it  was  erroneous,  and  should  now 
be  reversed  on  the  cross-appeal  of  Caldwell,  the  substantial 
rights  of  the  parties  could  not  have  been  prejudiced  by  the 
fidlure  of  the  court  to  enforce  it.  But  in  two  aspects  we  r^ard 
fl'at  judgment  as  radically  erroneous;  first,  it  involves  an 
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essential  modification  of  the  contract,  requiring  the  immediate 
paymeot  of  twenty-five  hundred  dollars,  instead  of  the  main- 
tenance of  Ingram  and  wife  during  their  lives.  In  no  event 
ooold  this  have  been  done  except  as  compensation  in  damages 
for  a  breach  of  the  contract  by  Caldwell,  which  neither  the 
pleadings  nor  proof  authorized ;  second,  while  the  conveyance, 
if  not  strictly  ^voluntary,  was  constructively  fraudulent  as  to 
the  rights  of  Ingram's  creditors,  it  did  not  involve  such  turpi- 
tude on  the  part  of  Caldwell  as  to  forfeit  his  right  to  restitution 
of  the  five  hundred  dollars,  which  (as  between  him  and  the 
creditors  at  least)  sufficiently  appear  to  have  been  paid,  or  the 
balance  due  him  as  on  a  rescission  of  the  contract  upon  equitable 
principles;  and  for  such  balance,  if  any  should  be  found,  he 
was  entitled  to  a  prior  lien  on  the  land. 

As  to  the  matter  of  defense  separately  set  up  by  Ingram, 
although  it  was  proved  that  the  note,  which  had  been  pre- 
viously prepared,  was  signed  by  Ingram  on  a  Sunday  while  it 
was  in  the  hands  of  his  co-obliger,  N.  B.  Dohoney,  there  is  no 
evidence  that  it  was  delivered  on  that  day,  or  that  G.  W. 
Dohoney  participated  in  any  violation  of  the  statute  prohibit- 
ing kbor  and  business,  except  of  certain  kinds,  on  the  Sabbath 
day;  and  according  to  the  case  of  Kay,  &c.  v.  Catlett  &  Buck, 
12  B.  Monroe,  532,  and  other  decisions  under  our  own  and 
simihir  statutes  of  other  states  on  the  subject,  the  illegal  acts 
of  the  obligors  in  the  note  did  not  affect  its  validity  in  the 
hands  of  the  obligee,  who  did  not  himself  violate  the  law. 

Wherefore,  on  the  appeal  of  N.  B.  Dohoney  and  wife  and 
Ingram,  the  judgment  is  affirmed ;  but  on  the  cross-appeal  of 
Caldwell  the  judgments  of  November,  1867,  and  May,  1868, 
are  reversed,  and  the  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion;  and  as  the  pleadings  do 
not  seem,  as  between  N.  B.  Dohoney  and  wife  and  Caldwell, 
to  sufficiently  litigate  the  right  of  the  latter  to  said  sum  of 
five  hundred  dollars  as  paid,  and  his  liability  to  certain  charges 
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as  set  off  against  it  for  their  relief,  further  pleadings  and 
preparations  as  between  those  parties  will  be  allowed  on  the 
return  of  the  cause. 


Cask  85— PETITION  EQUITY— Septembicr  28. 

Woodhead,  &c.  v.  Foulds,  &c 

APPEAL   PBOIf    PKNDLKTON    CIRCUIT    COURT. 
1.   ClRRK*8    OBBTIFICATS    or    ACKNOWLKDOMENT    FBDiA    FACIB    EYIDBNGB 

ONLY. — In  taking  the  acknowledgment  of  the  wife,  of  a  deed  mort- 
gaging her  own  land  to  secure  her  husband's  debt,  the  clerk  certified 
only  that  %he  acknotoledged  the  deed  before  him.  It  appeared  by  the 
proof  that  the  derh  neither  read  nor  eatplained  the  deed  to  her^  and 
that  her  hueband  ioas  preeent  when  her  aehnouiledgment  tmu  tak«n. 
Eeld,  that  "  the  mortgage  eo  far  as  it  affected  the  wife'e  land  is  wndJ*'* 

The  clerk  testified  that  he  presumed  that  he  did  all  that  the  law 
required,  but  did  not  recollect  either  the  husband's  presence  or  that 
the  deed  was  read  or  explained.  Two  other  credible  witnesses,  'who 
were  present,  testified  positively  and  eircumstantiaUy  that  the  husband 
tD€U  present;  that  the  deed  was  not  read;  and  that,  she  being  reluo- 
tant,  he  urged  Tier  to  sign  and  aeknofoledge  it. 

The  statute  providing  that  a  simple  certificate  of  the  fact  of 
acknowledgment  of  a  conveyance  of  land  in  Kentucky  by  a  married 
woman  shall  be  **etndenee^^  of  her  privy  examination,  and  of  the  un- 
certified fact  also  that  the  deed  was  read  and  explained  to  her  am 
the  law  prescribes,  should  not  he  interpreted  as  making  it  condosiTe 
evidence,  but  intended  only  that,  as  the  ofilcer  should  be  prescuned 
to  do  his  whole  duty,  his  certificate  of  mere  acknowledgment  shcmld 
be  prima  facie  evidence,  subject,  however,  like  other  l^al  presump- 
tions, to  be  rebutted  by  oral  or  other  testimony  overooming  the  le^^ 
presumption,  independently  of  any  countervailing  proof. 

Such  testimony  does  not  contradict  any  fact  certified  by  the  dei^ 
but  only  repels  a  deduction  arising  from  the  presumption  that  the  dei^ 
understood  that  a  privy  examination  and  the  reading  and  explanatioii. 
of  the  deed  were  necessary  to  the  conclusive  effect  of  the/tfflttf'^ 
acknowledgment,  and  so  understanding  did  his  duty. 
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*  I For  Appellant, 

^  -^      _  _      _ 


0.  H.Le£, 
SisvENBOK  &  Meyers, 
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6  Bush,  400,  Sharp's  adm'r  y.  Proctor's  adm'r. 
2  Metcalfe,  285,  Smith  v.  Wilson. 
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7  Bosh,  Fcird  v.  Teal. 
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CITED 

Reyised  Statutes,  sec.  22,  chap.  24,  1  Stanton,  282. 

Webster's  Dictionary,  **  Evidence." 

Tomlin's  Law  Dictionary,  "  Evidence." 
1  Blackstone,  130. 
5  mil's  New  York,  155. 

1  Dnvall,  84,  Allen  v.  Shropshire. 

2  Bush,  218,  Willis  and  wife  v.  Woodward. 
2  Metcalfe,  285,  Smith  v.  Wilson. 

2  Metcalfe,  503,  Johnson  v.  Ferguson. 
5  Bush,  400,  Sharp's  adm'r  v.  Proctor. 
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5  Monroe,  41,  Hughes  v.  McEinsey. 

CHIEF  JUSTICE  ROBERTSON  DELiyKRED  the  opinion  ot  th«  coubt. 

It  satisfiu^torily  appears  in  this  case  that,  in  taking  the 
acknowledgment  of  the  wife  of  the  deed  mortgaging  her  own 
land  to  secure  her  husband^s  debt^  the  clerk^  who  certified  only 
that  she  acknowledged  the  deed  before  him^  neither  read  nor 
explained  it  to  her,  and  that  the  husband  was  present  when 
her  ackBOwledgment  was  taken.  While  the  clerk  testifies  that 
he  presumes  that  he  did  all  that  the  law  required,  but  does 
not  recollect  either  the  husband's  presence  or  that  the  deed 
was  read  or  explained,  two  other  credible  witnesses,  who  were 
present^  testify  positively  and  circumstantially  that  the  husband 
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was  present;  that  the  deed  was  not  read;  and  that,  she  bmg 
rdudant,  he  urged  her  to  sign  and  acknowledge  it. 

Ab  adjudged  in  the  case  of  Ford,  &c.  v.  Teal,  Utely  decided 
by  this  court,  the  statute  providing  that  a  simple  certificate 
of  the  fact  of  acknowledgment  of  a  conveyance  of  land  in 
Kentucky  by  a  married  woman  shall  be  *^ evidence*'  of  her 
privy  examination,  and  of  the  uncertified  fisict  also  that  the 
deed  was  read  and  explained  to  her  as  the  law  prescribes,  should 
not,  as  we  still  think,  be  interpreted  as  making  it  condumt 
evidence,  but  intended  only  that,  as  the  officer  should  be  pre- 
sumed to  do  his  whole  duty,  his  certificate  of  mere  acknowl- 
edgment should  be  prima  facie  evideTice,  subject,  however,  like 
other  legal  presumptions,  to  be  rebutted  by  oral  or  other  tes- 
timony overcoming  the  legal  presumption,  independently  of 
any  counteracting  proof.     Such  testimony  does  not  contraOet 
any  fact  certified  by  the  clerk,  but  only  repels  a  dedudicn 
arising  from  the  presumption  that  the  clerk  understood  that  a 
privy  examination  and  the  reading  and  explanation  of  the 
deed  were  necessary  to  the  conclusive  effect  of  the  fem^s 
acknowledgment,  and  so  understanding  did  his  duty.    The 
statute  only  changes  the  onv^.  Without  that  enactment  making 
a  mere  certificate  of  acknowledgment  evidence  of  privy  exami- 
nation, and  all  else  which  the  same  statute  requires  to  make 
the  deed  binding,  the  party  claiming  under  the  deed  could  not 
hold  without  a  special  certificate  of  all  the  required  facts;  but 
all  he  is  now  required  to  show  is  the  certificate  of  the  single 
fact  of  acknowledgment,  and  he  thereby  throws  on  the  other 
party  the  burden  of  defeating  the   presumption  of  all  the 
re<|uired  facts,  just  as  a  party  may  repel  the  presumption  of 
payment  from  lapse  of  time,  and  just  as  other  mere  presump- 
tions may  be  repelled  by  counter-presumptions  established  by 
parol  evidence. 

Being  of  graduated  degrees  of  force,  evidence  is  not  always 
proof    The  statute  does  not  fix  the  grade  of  the  evidence,  nor 
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doee  it  specify  its  degree  of  force,  nor  intimate  whether  it 
shall  be  proof  of  privy  examination  until  assailed  and  dis- 
proved, or  conclusive  and  unquestionable.    And  character- 
izing it  as  mere  evidence  without  qualification  necessarily 
implies  that,  like  other  presumptive  evidence^  it  is  prima  fadt^ 
bat  not  conclusive  and  intraversable,  proof.    Any  such  eon- 
lirudm  qualification  of  conclusiveness  by  this  court  would 
interpolate  what  the  act  prudently  avoided  on  its  &ce,  and 
wonld  jeopard  more  than  ever  the  rights  of  married  women, 
and  indirectly  impute  legislative  stultification.    The  old  con- 
servative rule  of  strictly  judicial  examination  for  securing 
intelligence  and  free  volition  had  already  been  too  much 
relaxed  by  substituting  ministerial  instrumentalities  as  quxxA- 
j^ididalj  whereby  ignorance,  haste,  and  neglect  have  too  often  1 

perverted  the  protective  aim  of  the  law,  and  made  its  promised  | 

gnardianship  an  idle  form  and  a  cruel  mockery. 

In  tbe  case  just  referred  to  the  clerk  testified  that  he  did 
not  know  that  privy  examination  was  necessary  in  cases  of 
mere  mortgage  I  It  is  the  duty  of  the  judiciary  to  guard,  as 
mnch  as  it  consistently  can,  the  helpless  and  dependent  against 
the  abases  of  this  legislative  relaxation,  and  especially  against 
cmriructive  extensions  of  it. 

The  legislature,  presuming  that  clerks  would  understand 
and  perform  all  their  duties  as  expressly  enjoined  by  the  law, 
and  desiring  to  dispense  with  the  formality  and  amplitude  of 
special  certificates  of  the  legal  performance  of  each  distinct 
service  as  previously  adjudged  indispensable  to  the  validity 
of  the  acknowledgment,  saw  fit  to  declare  that  a  certificate 
of  acknowledgment  alone  should  be  admitted  as  ''evidence^' 
of  privy  examination,  etc. ;  and  so  therefore  we  must  recog- 
nize it  as  long  as  uncontroverted.  But  we  will  not  presume 
to  go  beyond  the  express  legislative  term  and  presumed  object, 
as  we  would  do  if  we  adjudge  such  mere  evidence  as  conclusive 
as  a  judgment,  or  even  as  conclusive  as  the  certificate  of 
Vol.  VII.— 16 
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acknowledgment  itself?  This  we  can  not  venture  to  do.  The 
legislature  did  not  so  say;  we  must  presume  that  it  did  not 
so  intend,  as  it  did  not  say  that  it  intended  such  an  absurd 
and  anomalous  innovation.  It  is  sufficient  to  admit  the  official 
certificate,  as  modified,  to  be  evidence  of  non-certified  require- 
ments until  the  presumption  of  the  uiicertified  acts  is  over- 
thrown by  satisfiictory  evidence  of  the  non-performance  of 
them;  and  this  fulfills  the  legislative  purpose  as  indicated  bj 
its  language  and  by  analogy  and  security. 

Why  should  the  simple  word  "  evidence  '*  be  constructively 
amplified  into  conclusive  and  incontrovertible  proof  in  this  case 
more  than  in  every  other?  And  why,  if  the  legislature  con- 
templated such  an  exception  from  the  grammatical,  legal, 
and  popular  import  of  that  imqualified  term,  did  it  not  so 
qualify  it  as  to  certify  such  singular  and  ha2ardous  purpose  f 
Looking  at  the  context,  presumed  object,  and  necessary  import 
of  the  word  ''evidence ''  as  it  stands  in  the  statute,  we  adjudge 
it  to  be  prima  facte  evidence  only. 

The  danger  of  subornation,  inadvertence,  or  forgetfulness 
of  witnesses — ^perhaps  not  greater  than  the  ignorance  or  inad- 
vertence of  some  clerks — ^not  more  imminent  than  in  other 
cases  of  oral  testimony  to  contradict  other  presumptions  of 
law,  should  only  require  that  the  repellant  testimony  should 
be  strong  and  assuring,  as  we  think  it  is  in  this  case,  fortified 
especially  as  it  is  by  the  indisputable  fact  that  by  falsehood 
and  threats  the  appellee  intimidated  the  unadvised  and  isolated 
wife,  and  by  the  fact  also  that  her  husband,  anxious  for  the 
mortgage,  urged  her  reluctant  signature  and  acknowledgment 
in  the  clerk's  presence. 

Our  conclusion  is  that  the  mortgage  so  far  as  it  affects  Mrs. 
Woodhead's  land  is  void. 

Wherefore  the  judgment  for  the  sale  of  her  land  is  reversed, 
and  the  cause  remanded  with  instructions  to  dismiss  the  peti- 
tion as  against  her. 
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Case  Sft^INDICTHENT—SEFTEifBKR  26. 

Blair  (of  color)  v.  Commonwealth. 

▲fpkal  trom  flsmivo  circuit  ooubt. 

!•  Rapi  ok  ^thttb  woman  bt  colored  man,  committed  September, 
18({9,  ROW  PUNIBHED — ^iNSTRUcnoNS  TO  JURY. — By  act  of  March  2, 
^^^j  1  Session  Acts,  1869,  page  52,  the  pnnishment  of  rape  on 
ft  white  woman  is  death  or  confinement  in  the  penitentiary  for  a 
P^od  of  not  leas  than  ten  nor  more  than  twenty  yean»  in  the  dis- 
®«*fcm  of  the  jury. 

^e  Jury  ought  to  have  been  instructed  that  If  they  found  the 
defendant  guilty,  that  it  was  their  further  duty  to  find  whether  his 
punishment  should  be  death  or  confinement  in  the  penitentiary  for 
ft  period  of  not  leas  than  ten  nor  more  than  twenty  years,  in  their 
discretion. 
^  "Whoever  shall  unlawfully  carnally  know  any  white  woman  against 
her  will,*'  etc.,  as  recited  in  the  act  of  March  2,  1869,  aforesaid,  em- 
braoei  all  men,  white  or  black. 

See  opfaiion  for  a  redtal  and  statement  of  the  effect  of  the  following 
statQtes: 

Revised  Statutes,  section  4,  article  7,  chapter  98,  2  Stanton,  876. 

Act  of  February  15, 1866,  Myers's  Supplement,  736. 

Act  of  March  9,  1867, 1  Session  Acts,  1867,  pages  102, 108. 

Att  of  March  2,  1869,  1  Session  Acts,  1869,  page  52. 

JT.  H.  Cord, For  Appellant, 
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John  Rodman,  Attorney-General,     .     .     .     For  Appellee] 

CITED 

17  B.  Monroe,  408,  Comely  v.  Commonwealth. 

Myers's  Criminal  Code,  page  654. 

8  Monroe,  18,  Jane  r.  Commonwealth. 

JUDGE  PETERS  dkliysred  the  opikioh  or  ths  court. 

Appellant,  a  man  of  color,  having  been  indicted  in  th4 
Fleming  Circuit  Court  for  the  rape  of  a  white  woman  iil 
September,  1869,  was  at  the  succeeding  February  term  of  said 
court  tried,  and  condemned  to  be  hung  for  the  crime,  and  an 
appeal  having  been  allowed  him,  he  now  seeks  a  reversal  of 
that  judgment. 

When  the  evidence  was  closed  on  the  trial,  the  circuit  judgel 
instructed  the  jury  to  the  effect  that  if  they  believed  from  the 
evidence  that  the  defendant,  Charles  Blair,  a  man  of  color,  in 
the  County  of  Fleming,  and  before  the  finding  of  the  indict- j 
ment,  did  forcibly  ravish,  and  carnally  know  Elizabeth  Delaney, 
a  white  woman,  against  her  will  and  consent,  they  must  find 
him  guilty  of  rape  as  charged  in  the*  indictment,  and  unless 
they  do  so  believe  they  must  find  him  not  guilty ;  but  fiiiled 
to  tell  them,  if  they  found  him  guilty,  that  it  was  their  further 
duty  to  find  whether  his  punishment  should  be  confinement  in 
the  penitentiary  for  a  period  of  not  less  than  ten  nor  more 
than  twenty  years  or  by  death,  in  their  discretion.     And  the 
correctness  of  that  instruction  is  the  vital  question  involved 
in  this  appeal. 

Since  1865  the  law  on  the  subject  of  rape  oonunitted  by 
colored  persons  has  been  several  times  changed  by  the  l^s- 
lature.  By  section  4,  article  7,  chapter  93,  Revised  Statute^f, 
the  punishment  for  rape  of  a  white  woman  by  a  free  negro 
or  slave  was  death.  By  an  act  of  the  15th  of  February,  1866, 
all  persons  without  distinction  of  color  were  subjected  to  the 
same  pains  and  penalties  for  crimes  and  misdemeanors  that 
have  theretofore  been  prescribed  by  law  for  the  punishment 
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of  white  persons  for  said  offenses,  except  that  the  laws  then 
in  force  for  the  punishment  of  negroes  and  malattoes  for 
the  rape  of  white  women  were  continued  in  force.  (Myers's 
Sapplement,  page  736.) 

On  the  9th  of  March,  an  act  entitled  '^  An  act  to  amend 
chapter  58,  article  4,  title  '  Crimes  and  Punishments/  of  the 
Beyised  Statutes/'  was  passed.     The  first  section  of  which 
deckres  that  whoever  shall  be  guilty  and  convicted  of  the 
crime  of  rape  upon  the  body  of  an  infant  under  the  age  of 
twelve  years  shall  be  punished  with  death  by  hanging;  the 
second  section  declares  that  an  attempt  to  commit  a  rape  on  the 
body  of  an  in&nt  under  twelve,  years  of  age  shall  be  punished 
hj  confinement  in  the  jail  and  penitentiary  of  this  Common- 
wealth a  period  of  not  less  than  five  nor  more  than  twenty 
years;  and  section  3  is  in  the  following  language:   ''That 
vhoecer  shall  unkwfully  and  carnally  know  'any  vxman' 
against  her  will  and  consent,  or  by  force,  or  while  she  is 
insensible,  shall  be  guilty  of  rape,  and  shall  be  confined  in 
the  jail  and  penitentiary  of  this  commonwealth  for  not  less 
than  two  'and'  more  than  twenty  years,  at  the  discretion  of 
a  jury."     The  fourth  and  last  section  repeals  all  laws  in 
oondict  with  that  act,  and  declares  it  shall  take  effect  from 
its  passage.     (1  Session  Acts,  1867,  pp.  102,  103.) 

On  the  2d  of  March,  1869,  the  law  on  the  subject  was 
again  changed  by  an  act  of  the  legislature,  entitled  ''An  act 
to  amend  section  4,  article  4,  chapter  28,  title  'Crimes  and 
Ponishments,'  of  the  Revised  Statutes,"  which  reads  as  follows : 
"Sec.  1.  Whoever  shall  unlawfully  and  carnally  know  any 
white  woman  against  her  will  or  consent,  or  by  force,  or 
while  she  is  insensible,  shall  be  guilty  of  rape,  and  shall  be 
punished  by  confinement  in  the  penitentiary  for  a  period  not 
less  than  ten  nor  more  than  twenty  years,  or  by  death,  in  the 
discretion  of  a  jury."  The  second  section  of  this  act  repeals 
the  Ihird  section  of  the  act  of  March  9th,  herein  quoted,  and 
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the  next  and  last  section  declares  this  act  in  force  from  iti 
passage.     (1  Session  Acts  1869^  p.  52.) 

The  act  of  the  9th  of  March^  1867,  9upra,  repealed  the 
provision  of  the  Kevised  Statutes  punishing  with  death  rape 
committed  on  a  white  woman  by  a  free  negro  or  slave;  and 
also  repealed  so  much  of  the  act  of  the  15th  of  Febmary, 
1866,  as  continued  the  law  then  in  force  for  the  punishment 
of  negroes  and  mulattoes  for  rape  on  a  white  woman ;  and  only 
amended  chapter  28,  article  4,  by  adding  sections  1  and  2 ;  and 
in  section  3  abolishing  all  difference  in  the  punishment  of  the 
crime,  whether  it  was  committed  on  a  white  or  a  black  woman, 
and  changing  the  punishment  of  the  offense  to  confinement 
in  the  jail  and  penitentiary  of  the  commonwealth  for  not  less 
than  two  nor  more  than  twenty  years,  when  by  the  provision 
of  the  Revised  Statutes  the  periods  of  confinement  were  not 
less  than  ten  nor  more  than  twenty  years ;  and  that  it  was  an 
amendment  to  article  4,  chapter  28,  of  the  Revised  Statutes, 
is  shown  by  the  title  of  the  act  declared  in  express  terms. 

This  act  remained  in  force  until  the  {mssage  of  the  act  of 
the  2d  of  March,  1869,  supra,  whereby  the  third  section  of 
the  act  of  1867  was  repealed,  the  words  "white  woman" 
adopted  instead  of  "  any  woman,''  and  the  punishment  changed 
to  "  not  less  than  ten  nor  more  than  twenty  years,  or  by  death, 
in  the  discretion  of  a  jury.''  This,  as  declared  in  the  title, 
being  also  an  amendment  to  chapter  28,  article  4,  section  4. 
This  was  the  law  for  the  punishment  of  rape  at  the  time  the 
offense  charged  in  the  indictment  is  alleged  to  have  been 
committed  by  appellant.  The  pronoun  "  whoever,"  used  in  the 
enactments,  was  selected  to  embrace  all  men,  white  and  black. 

The  instructions  given  to  the  jury  were  prejudicial  to  the 
appellant  in  not  submitting  to  their  determination  whether, 
if  they  found  him  guilty,  his  punishment  should  be  death  or 
confinement  in  the  penitentiary,  and  if  by  the  latter,  for  what 
time  between  the  periods  of  ten  and  twenty  years. 
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For  this  error  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial,  and  for  further  proceedings 
Bot  inooDsistent  with  this  opinion. 


Gasb  87— petition  ORDINARY— Sbftbhbeb  2a 

BuflSngton  v.  Ulen. 

APrXAL   7B0li    BOTD    CXBOUXT   OOUBT. 

1.  AlALB  or  PEB80NAL  PBOFBRTT  WITHOUT  DELIVBBT  07  P088B8BI0H 
PiattS  THB  AB80LUTB  TTTLB  AS  BETWEEN  THE  PARTIES. 

8-  A  otniDiTroNAL  baijl — ^In  consideration  of  money  loaned  to  pay  for  a 
mtre,  it  was  agreed  that  nnless  within  twelve  months  the  money 
thus  loaned  should  be  refunded  the  mare  should  be  the  property  of 
the  lender,  to  be  delivered  to  him  on  demand.  At  the  expiration  of 
the  twelve  months,  the  money  not  being  refunded,  the  mare  was 
the  tbsolute  property  of  the  lender. 

&  Tks  OWNEB  MAT  RBOOYBB  FBOFERTT  UNLAWTULLT  TAKEN  BT  80L- 

TttOA. — In  this  case  a  mare  was  forcibly  taken  by  soldiers,  and 
carried  to  and  sold  in  the  state  of  Ohio.  A  remote  vendee  of  the 
loldierB  in  1867  brought  the  mare  and  its  two  colts  back  to  Kentucky. 
In  1869  this  action  was  brought  by  the  owner  against  the  party  then 
in  poflseesion,  after  demand  and  refusal,  for  the  wrongful  conversion 
of  the  mare  and  its  issue  since  the  capture.  Sdd,  the  Uatute  of  Urn' 
itation  did  not  bar  this  action : 

Firitf  because  the  immediate  removal  of  the  mare  and  of  the  cap- 
tors from  Kentucky,  and  continued  retention  of  the  mare  in  Ohio, 
prevented  the  running  of  the  statute. 

Second,  the  action  being  against  the  defendant  for  his  own  con« 
▼enion  only,  the  statute  did  not  begin  to  run  in  his  ixvor  until  a 
eaosa  of  acdon  had  accrued  against  him  by  his  refusal  on  demand 
to  soRender  the  mare  only  about  two  years  after  the  return  to 
Kentucky. 
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W.  C.  iBEULin), For  Appellant| 

CITED 
1  Bosh,  810,  Anthony  &  Co.  t.  Wade. 

D.  &  A.  J.  JAMEBy For  Appellee. 

CHIEF-JUSTICE  ROBSRTSOK  dxlitkbkd  trk  opikion  or  the  oovbt. 

William  Douthit  sold  and  delivered  a  mare  to  Benjamin 
Shye,  of  Cabell  County,  Virginia,  on  a  credit  of  nine  months. 
Shye  being  unable  to  pay  the  price,  it  was  advanced  to  Doathit 
by  the  appellant,  Peter  Buffington,  in  consideration  of  an 
agreement  that  unless  within  twelve  months  the  money  thus 
loane<^  to  Shye  should  be  refunded  the  mare  should  be  the 
property  of  Buffington,  to  be  delivered  to  him  on  demand. 
According  to  these  facts,  the  mare  was  the  absolute  property 
of  Shye  when  he  made  the  conditional  sale  to  Buffington.    To 
the  validity  of   such  a  sale  against  the  world   delivery   of 
possession  to  Buffington  was  not  necessary;  and  even  if  the 
sale  had  been  absolute,  and  therefore  without  correspondent 
change  of  possession  constructively  fraudulent  against  Shye'a 
creditors,  still  it  would  have  transferred  the  title  as  between 
the  parties  to  it;  and  consequently  at  the  expiration  of  the 
twelve  months,  the  money  not  being  refunded,  the  mare  was 
the  absolute  property  of  Buffington,  who  then  had  the  right 
of    possession  also,  if  the  sale  was   made   in  &ct  and  in 
good  faith. 

Shortly  after  the  expiration  of  the  probationary  twelve 
months,  Shye  still  retaining  the  possession,  soldiers  forcibly 
took  it  from  him,  and  carried  it  off  to  the  state  of  Ohio  and 
sold  it  there,  where  it  remained  until  the  year  1867,  when  the 
appellee,  claiming  it  and  its  two  colts  as  a  purchaser  from  a 
remote  vendee  of  the  captors,  brought  it  back,  in  1867,  to 
Kentucky,  where  in  1869  this  action  for  wrongful  conversion 
of  the  mare  and  its  issue  since  the  capture  was  brought  by  the 
appellant  against  the  appellee. 
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On  the  trial  the  circoit  court  instructed  the  jury  on  the 
foregoing  &ct8  to  find  for  the  appellee^  which  being  accord- 
ingly done,  judgment  was  rendered  in  bar  of  the  action. 

The  appellant  proved  a  demand  of  the  mare  and  a  refusal 
by  the  appellee  to  surrender  it  before  the  action  was  brought. 
In  addition  to  the  general  issue  the  statute  of  limitations  was 
also  pleaded.  And^  whatever  may  be  said  about  collusion 
between  Shye  and  the  appellant^  the  evidence  of  it  was  not 
such  as  to  justify  the  peremptory  instruction  on  that  ground; 
nor  was  there  any  other  sufficient  ground.  The  appellant's 
title  and  the  appellee's  conversion  were  sufficiently  proved. 
The  statute  of  limitations  did  not  bar  this  action;  1.  Because 
the  inunediate  removal  of  the  mare  and  of  the  captors  from 
Kentucky,  and  continued  retention  of  the  mare,  there  prevented 
the  running  of  the  statute;  and  2.  The  action  being  against 
the  appellee  for  his  own  conversion  only,  the  statute  did  not 
b^in  to  run  in  his  favor  until  a  cause  of  action  had  accrued 
against  him  by  his  refusal  on  demand  to  surrender  the  mare 
only  about  two  years  after  the  return  to  Kentucky. 

It  seems  to  this  court  therefore  that  the  consideration  of 
the  &cts  ought  to  have  been  left  to  the  jury,  on  proper  in- 
structions asked,  as  to  the  law  of  the  case. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 
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HargiB  ▼.  Pearce  &  Son. 


Case  8a— APPEAL-BOND— Seftembkb  88. 

Hargis  v.  Pearce  &  Son, 

▲PPBAL    FBOM    BOWAN    CIBOUIT   OOUBT. 
1.  ImFEBFEOT   AKD   DSFECmnB   AFPBAL-BONDS   MAT   BB   FBBFBCTBD  HUNO 

PBO  TXTKa — ^When  an3rtbmg  in  the  form  of  a  bond  haa  been  ezecated 
and  returned,  the  court  should  permit  the  modification  and  perfection 
of  it  nunc  pro  tune, 

8L  SIGNATURE8  ALONB  TO  A  BLANK  PAPER  DO  KOT  OOMHri'lTUTK  AHT  OBLI- 
GATION FOR  ANT  FURPOBB  OR  OF  ANT  KIND. — ^In  this  caae  the  appel- 
lant from  the  quarterly  to  the  circuit  court  and  a  surety  signed  their 
names  to  a  blank  paper,  with  authority  to  the  derk  to  write  a  proper 
appeal-bond  above  their  signatures,  which  he  failed  to  da  The 
Judgment  of  the  circuit  court  diBmisHing  the  appeal,  and  refusing  to 
permit  the  appellant  either  to  fill  up  the  paper  as  signed  or  to  exe- 
cute a  new  bond,  is  affirmed. 

John  Rodman, .     .     For  Appellant, 

CITED 

1  Bush,  228,  Walters  v.  Patrick. 
Civil  Code,  section  758. 

E.  C.  Phisteb, For  Appellees, 

CITED 
CSvil  Code,  sections  847-852. 
2  Duvall,  77,  Adams  y.  Settlea 
8  Bush,  04,  Manier  y.  Lindsay. 

CHIEF  JUSTICE  ROBERTSON  dxlitxbbd  thb  opinion  of  tbx  oovbt. 

The  appellees  having  obtained  a  judgment  in  the  Bowan 
Quarterly  Court  against  the  appellant,  he  appealed  to  the 
circuit  court,  and  he  and  a  surety  signed  their  names  to  a 
blank  paper,  with  authority  to  the  clerk  to  write  a  proper 
appeal-bond  above  their  signatures,  which  he  fiiiled  to  do. 
On  the  calling  of  the  case  in  the  circuit  court,  more  than  sixty 
days  after  the  appeal,  that  court,  on  the  motion  of  the  appel- 
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lees,  properly  dismissed  the  appeal  for  want  of  a  bond,  and 
refused  to  permit  the  appellant  either  to  fill  up  the  blank 
paper  aa  signed  or  to  execute  a  new  bond. 

Had  anything  in  the  form  of  a  bond  been  executed  and 
letoraed,  it  would  have  been  the  duty  of  the  court  to  permit 
the  modification  and  perfection  of  it  nuno  pro  tunc;  but  the 
ffignatures  alone  did  not  constitute  any  obligation  for  any 
purpose  or  of  any  kind,  any  more  than  if  there  had  been  no 
signatures.  The  difference  between  an  imperfect  or  defective 
bond  and  no  bond  at  all  is  fiital  to  the  appellant,  and  left  the 
circuit  court  no  discretion. 

Wherefore  the  judgment  is  affirmed. 


Ca8B  89— petition  ORDINARY— Skptkmbkr  28. 

Louisville,  Cincinnati   and   Lexington  Railroad 

Co.  V.  Mahony's  adm'x. 

▲PPBAL    FBOM    KEKTON    CIRCUIT    COURT. 

1.  Action  BT  PEBSONAL^BBFRBSENTATiyB  FOR  KTLLINO  AN  SMFLOTBB 
OF  THB  RAHiROAD  COMPANY — StATUTB  OF  MaBGH  10,  1854,  (2  StAN- 
TON,  510.) 

Willful  nbolect — ^Provincb  of  the  jury. — ^Whether  the  facts 
dereloped  on  the  trial  sustain  the  charge  of  willful  neglect  is  the 
peculiar  province  of  the  jury  to  determine. 

2.  Proof  or  aqbs  and  numbicr  of  children  of  dbcbasbd  admissible. — 
The  condition  of  the  family  of  the  deceased  directly  and  essentially 
a£Fected  the  question  of  damages. 

Tiua  action  was  of  that  peculiar  kind  in  which  all  attendant 
curcanifltances  of  aggravation  which  go  to  characterize  the  wrong 
complained  of  may  be  given  in  evidence.  (Sedgwick  on  Measure 
of  Damages,  465.) 

1  Pbqbabub  pkriod  of  THB  NATURAL  LIFE  OF  DECEASED. — It  was  Compe- 
tent to  prove  the  probable  period  of  the  natural  life  of  the  deceased 
by  reference  to  a  recognized  American  life-table. 
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i.    PBCrmART   ASILITT   OF   TBB  SKPEMDART   HAT   BB   PROVKH. In   thu 

in  other  cases  for  the  recovery  of  panitive  or  exemplar;  damag 
it  wu  not  improper  tii  allow  proof  of  the  pecuniary  ability  of  t 
defendanL 

5.  OoHTRiBirnrK  HTOUOKNCK — Compaht  not  kxonuutbd  bt. — Uthani 
the  decease  may  have  acted  negligently  in  riding  on  some  one 
the  care  instead  of  another  deemed  less  dangerous,  or  might,  □< 
withatanding  the  wreck  of  the  train,  have  effected  his  escape  bj  i 
nee  of  ordinary  diligence,  yet  if  the  disaster  resulted  from  a  wUlf 
neglect  of  duty  i>n  the  part  of  uther  agents  of  the  defendant,  wl 
controlled  the  running  operations  of  the  train,  and  it  might  have  be 
prevented  or  avoided  b;  them  b;  the  oae  of  ordinary  prudence  u 
care  in  the  discharge  of  their  duty,  the  company  was  not  ezonerab 
from  responsibility.  (Louisville  and  Nashville  Railroad  Company 
Taudell,  IT  B.  Mon.  6H6;  Same  v.  Sickings,  S  Bush,  1;  Same 
Collina,  3  Duvall,  114;  Suuie  v.  Robinson,  4  Bush,  S07;  Same 
Filbum's  administratrix,  6  Bush,  S74.) 

S.  Erbob  mot  bpbcipikd  in  thk  hotiok  for  a  nbw  tbial.— An  en 
which  was  not  made  a  ground  for  a  new  trial  in  the  court  below 
not  an  available  cause  of  objection  to  the  judgment  in  the  Coart 
Api>eals.  (Slater  v.  Sherman,  5  Bush,  206.) 

T.  N.  &  D.  W.  LiNDSEY, For  Appellai 

CITED 
4  Bush,  508,  Louisville  &  Nashville  Railroad  Co.  V.  Robinson. 
6  Bosh,  074,  Louisville  &  Nashville  Railroad  Co.  v.  IHlburn's  adm'i 
2  Duvall,  114,  Loaisville  &  Nashville  Railroad  Co.  v.  Collins. 
Revised  Statutes,  Act  of  March  10,  1654,  section  S,  3  Stanton,  SIC 

Stetensok  &  Metebs, For  Appelli 

CITED 

4  Bosh,  609,  Loaisville  A  Nashville  Railroad  Co.  t.  Bobinaon 

5  Bush,  211,  Slater  v.  Sherman. 

8  Bush,  480,  Hopkins  v.  Commonwealth. 

8  Bush,  687,  Alexander  v.  Bradley. 

S  Bush,  218,  O'Donneil  v.  O'Donnell. 
5  Watts,  87S,  McBride  v.  McLaughlin. 

9  Rich's  South  Carolina,  433,  Rowe  v.  Hoaea. 
4  Wiscoasin,  67,  Richard  v.  Booth. 

2  Metcalfe,  153,  Chiles  v.  Drake. 
(Svil  Code,  sections  389,  373. 
Sedgwick  on  Datn^es,  pages  4S8,  468-4. 
Revised  Statutes,  section  3,  3  St&nton,  SIO,  511. 
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JUPGS  HABDIN  dxlitxrxd  thb  opnrioN  of  thx  oottbt. 

John  Mahony,  a  laborer,  employed  by  the  Louisville,  Cin- 
cinnati and  Lexington  Railroad  Company  to  accompany  one 
of  its  construction  trains,  and  work  in  the  loading  and  un« 
loading  of  its  cars  used  in  constructing  the  branch  of  the 
road  terminating  at  Covington,  having  been  killed  by  an 
accident  to  the  train  which  occurred  on  the  morning  of  the 
nth  of  February,  1869,  this  action  was  brought  by  the 
appellee,  his  widow,  who  became  his  administratrix,  for  the 
recovery  of  punitive  damages  against  the  corporation,  under 
the  provisions  of  the  act  of  March  10,  1854  (2  Rev.  Stat. 
510),  for  alleged  willful  neglect  of  the  agents  of  the  company, 
resulting  in  the  death  of  Mahony. 

The  defense  controverted  the  material  averments  of  the  peti- 
tion importing  willful  neglect,and  upon  a  trial  of  the  issue  thus 
formed  a  verdict  and  judgment  were  rendered  for  the  plaintiff 
for  four  thousand  dollars;  and,  the  court  having  refused  to 
grant  a  new  trial,  the  defendant  has  appealed  to  this  court. 

It  appears  that  the  disaster  causing  the  death  of  Mahony 

occurred  at  a  deep  cut  in  the  road-bed  as  the  train  conveying 

a  number  of  laborers  to  their  place  of  work  was  proceeding 

from  Covington  before  daylight  in  the  morning;  the  train 

consisting  of  several  platform-cars,  which  were  driven  before 

the  engine  for  some  purpose  of  convenience  instead  of  being 

drawn  by  it,  and  running  with  slackened  speed,  but  perhaps 

at  the  rate  of  seven  or  eight  miles  an  hour,  and  being  thrown 

from  the  track  by  some  defect  in  it  or  obstruction  causing  the 

forcing  of  the  cars  upon  each  other,  and  the  wreck  of  the  train 

by  the  force  of  the  engine  behind  it.    Whether  these  and  other 

bets  developed  on  the  trial  sustained  the  charge  of  willful 

neglect,  it  was  the  peculiar  province  of  the  jury  to  determine. 

But  before  proceeding  to  examine  the  rulings  of  the  court  as 

to  instructions  to  the  jury  we  will  dispose  of  some  preliminary 

questions  which  have  been  raised  in  the  argument. 
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In  the  progress  of  the  case  the  circuit  court  overruled 
motioD  of  the  defendant  to  require  of  the  plaintiff  security  C 
costs,  and  this  ia  complained  of  as  error ;  but  whether  it  w 
or  nut,  it  not  having  heen  made  a  ground  for  a  new  tri 
in  the  court  below,  it  is  not  now  an  available  cause  of  ol 
jection  to  the  judgment  in  this  court.  (Slater  v.  Sherma 
6  Bush,  206.) 

It  is  further  objected  that  the  court  erred  in  admittij 
proof  of  the  ages  and  number  of  Mahony's  children  mai 
orphans  by  his  death;  hut,  in  our  opinion,  the  evidence  w 
admissible  both  because,  the  object  of  the  statute  conferrii 
the  right  of  action  being  compensatory  as  well  as  pmiiti\ 
the  condition  of  the  family  of  the  deceased,  bereaved  by  I 
death,  directly  and  essentially  affected  the  question  of  damage 
and  because  the  action  was  of  that  peculiar  kind  in  which  i 
attendant  circumstances  of  a^;ravation  which  go  to  cban 
terize  the  wrong  complained  of  may  be  given  in  evideni 
(Sedgwick  on  the  Measure  of  Damages,  465.)  The  appella 
also  complains  that  the  court  erred  in  permitting  a  witness 
testify  as  to  the  probable  period  of  Mahony's  natural  life 
reference  to  a  recognized  American  life-table;  but  in  this  t 
action  of  the  court  was  in  conformity  to  the  decisions  of  tl 
court  in  O'Donnell  v.  O'Donnell's  executor,  &c.,  3  Bush,  21 
and  Alexander's  executrix  v.  Bradley,  ibid,  667. 

With  reference  to  the  objection  that  testimony  was  admits 
as  to  the  pecuniary  condition  of  the  appellant,  we  deem 
sufficient  to  say  that  in  thb  as  in  other  cases  for  the  recovc 
of  punitive  or  exemplary  damages  it  was  not  improper 
allow  proof  of  the  pecuniary  ability  of  the  defendant. 

The  only  remaining  and,  as  we  think,  most  importi 
inquiry  is  as  to  the  action  of  the  court  in  passing  on  ' 
propositions  to  instruct  the  jury. 

The  court  having,  as  seems  to  us,  correctly  presented 
the  jury  the  law  governing  the  question  of  willful  negli 
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refused  to  instruot  the  jnrj  on  the  motion  of  the  defendant, 
in  substance  and  effect,  that  although  there  might  have  been 
neglect  on  the  part  of  the  agents  of  the  defendant,  if  Mahony 
was  guilty  of  contribative  neglect,  or  could  have  avoided  the 
injuiy  resulting  in  his  death  by  ordinary  diligence  and  care, 
the  plaintiff  ought  not  to  recover;  and  it  is  now  insisted  that 
in  revising  to  so  instruct  the  jury  the  court  erred  to  the  appel- 
lant's prejudice;  but  we  are  of  a  different  opinion.  Although 
Mahony  may  have  acted  negligently  in  riding  on  some  one  of 
the  cars  instead  of  another  deemed  less  dangerous,  or  might, 
notwithstanding  the  wreck  of  the  train,  have  effected  his 
escape  by  the  use  of  ordinary  diligence ;  yet  if  the  disaster 
which  proved  &tal  to  him  resulted  from  a  willful  neglect  of 
duty  on  the  part  of  other  agents  of  the  defendant  than  himself, 
and  who  controlled  the  running  operations  of  the  train,  and 
it  might  have  been  prevented  or  avoided  by  them  by  the  use 
of  ordinary  prudence  and  care  in  the  discharge  of  their  duty, 
the  defendant  was  not  exonerated  from  responsibility.  (Louis- 
ville and  Nashville  Railroad  Co.  v.  Yandell,  17  B.  Mon.  586; 
Same  v.  tickings,  5  Bush,  1 ;  Same  v.  Collins,  2  Duvall,  114; 
Same  v.  Robinson,  4  Bush,  507 ;  Same  v.  Filburn's  adminis- 
tratrix, 6  Bush,  574.) 

We  do  not  perceive  in  either  of  the  instructions  or  rulings 
of  the  oourt  any  sufficient  ground  for  a  reversal  of  the  judg- 
ment 

Wherefore  the  judgment  is  affirmed. 
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Cub  4&— PBTmON  KQU  IT  Y— auramuji 

Baker  v.  "Ward. 

APTBAL  TH>M  KKITON  CIKOttIT  COUBT. 

Rwwwcr  or  a  kotk  and  uoKraAOK  to  raibk  honbt  for  a  ■ 

JXCT — SUBROOATIOH. — A  DDtc  ftccured  b;  mort|;iige,  being  execoti 
by  the  obligora  to  the  payee  to  secure  moaey  to  be  kdvuiced  bv  hit 
or  to  be  negotiated  b;  him  as  secnrity  for  money  borrowed  for 
■peciflc  pnrpiiae,  is  binding  on  the  ol>ligon,  and  third  partia  wt 
■dranced  or  loaned  the  money  to  the  payee  for  that  qieci&c  purpa 
<m  the  faith  of  the  note  and  nyntgage  may  eoforce  the  collection  < 
the  note  atd  forecloaure  of  the  mortgage.  (Ward  t.  Northern  Ban 
of  Eentncky,  14  &  Hon.  SS3 ;  Browning  T.  Foont^n,  1  Duvsll,  13. 

Stevekson  &  Mtebs, For  Appellao 

CITED 
4  Bush,  143,  Moorman  T-  Bcanchami*. 
8  Bush,  471,  Sondford  v.  Smith. 
18  B.  Monroe,  125,  Todd  t.  Luckett 
Ciril  Code,  sections  125,  IDS,  416. 

JUDQB  LINDSAT  dkutirid  the  oniriOK  or  thi  coust. 

Austia  L.  Beeves,  C.  C.  Kilburn,  and  one  Sheiiick  we: 
partners,  engaged  in  the  manufacture  and  sale  of  brick  in  tl 
<»ty  of  Covington.  By  the  terms  of  their  partnership  Reev 
and  Kilbam  were  each  to  furnish  one  half  of  the  capit 
stock— viz.,  three  thousand  dollars. 

Reeves,  it  seems,  furnished  tho  full  amount  agreed  upo: 
but  Kilburn,  being  anable  to  raise  any  portion  of  t 
amount  due  from  him,  induced  his  step-fotber.  Ward, 
execute  to  Reeves  his  note  for  three  thousand  dollars,  dat 
September  17,  1867,  due  in  one  year,  and  bearing  inten 
from  date;  and  to  secure  the  payment  of  the  note  Ward  a 
his  wife  at  the  same  time  made  and  executed  to  Reeves 
mortgage  upon  certain   property  in  the  city  of   Covingb 
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This  note  and  mortgage  were  executed  to  Reeves  as  a  security 
to  lum  for  Kilbum's  half  of  the  money  composing  the  capital 
stock  of  the  firm,  in  case  Reeves  should  advance  the  same  for 
him,  or  to  be  by  Reeves  negotiated  as  security  for  money 
borrowed  and  furnished  the  firm  in  behalf  of  Kilbum.     The 
appellant,  S.  M.  Bak'er,  claims  that  while  Reeves  thus  held 
said  note  and  mortgage  he  had  in  his  hands  of  her  funds  the 
sum  of  fifteen  hundred  dollars,  and  that  upon  the  fiuth  of  said 
flecarity  he  did  advance  to  the  firm  for  and  on  account  of 
Eilbum  her  said  fifteen  hundred  dollars;  and  that  he  afterward 
borrowed  from  the  Eureka  Insurance  Company,  for  the  benefit 
of  the  firm  and  on  account  of  Kilbum,  the  further  sum  of 
fifteen  hundred  dollars,  and  placed  the  note  and  mortgage  in 
the  hands  of   said  company  as  a  security  for  the  sum  so 
borrowed,  and  that  an  action  was  then  being  prosecuted  in  the 
Kenton  Circuit  Court  by  the  insurance  company  to  recover 
said  amount,  and  to  subject  the  mortgaged  property  to  the 
payment  of   their  debt.     Mrs.  Baker  makes  said   insurance 
company.  Ward  and  wife,  Reeves,  and  Kilburn  parties  de- 
fendant to  her  action.     She  prays  to  be  subrogated  to  the  legal 
title  to  the  note  and  mortgage  to  the  extent  that  her  money 
was  advanced  to  the  firm  upon  the  faith  of  the  same,  and 
to  ihst  extent  to  have  the  mortgage  enforced  for  her  benefit. 
The  insurance  company  and  Reeves  entered  their  appearance 
to  Mrs.  Baker's  action,  and  filed  a  joint  answer  admitting 
all  the  allegations  contained  in  her  petition.     Ward  by  his 
answer  denied  none  of  the  material  facts  set  up  by  Mrs. 
Baker,  but  claimed  to  have  no  knowledge  or  information  as 
to  whether  or  not  Reeves  had  advanced  any  money  on  her 
account  to  the  firm,  and  demanded  proof  upon  that  isolated 
point.     Her  action  was  consolidated  with  that  of  the  insurance 
company,  and  upon  hearing  judgment  was  rendered  in  favor 
of  said  company)  and  her  petition  was  dismissed,  and  to  reverse 
that  judgment  she  prosecutes  this  appeal. 
Vol.  VII.— 17 
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It  is  clear  the  note  and  mortgage  were  execated  to  enable 
Kitbuni  to  raise  money,  or  rather  to  induce  B«eves  to  advance 
money  for  him,  and  there  can  be  no  doubt  bat  that  Eeeves  wu 
authorized  to  negotiate  the  note,  in  case  it  became  necessary  so 
to  do,  in  order  to  accomplish  the  purpose  for  which  it  was 
executed.  Had  Beeves  advanced  his  own  individual  funds  on 
the  &ith  of  the  note,  he  could  have  recovered  therefor.  The 
right  of  the  insurance  company  to  recover  is  not  questioned; 
Bod  if  it  be  true  that  Reeves,  while  acting  as  tiie  agent  of 
Kilhum  and  Wanl  upon  the  one  side  and  Mrs.  Baker  upon 
the  other,  did  advance  to  the  firm  on  Kilbum'a  account  thfl 
money  of  Mrs.  Baker,  there  is  no  reason  why  she  shonld  not 
have  the  relief  sought. 

The  note  and  mortgage  were  executed  for  the  purpose 
of  raising  money  for  a  specific  object,  and  Beeves,  the  agent 
of  Ward,  was  not  so  restricted  and  limited  in  his  authority  ai 
not  to  be  allowed  to  sell  or  pledge  the  same  to  any  individual 
who  would  give  credit  to  the  paper  on  acconnt  of  the  mannei 
in  which  its  payment  was  secured.  (Ward  v.  Northern  Bant 
of  Kentucky,  14  B.  Monroe,  283;  Browning  v.  Fountain 
1  Duvall,  13.)  The  two  depositions  of  Reeves,  who  was  i 
competent  witness — the  one  taken  by  the  insurance  compan; 
and  the  other  by  Mrs.  Baker — clearly  establish  that  the  mone; 
of  the  appellant,  to  the  amount  of  one  thousand  five  hundre< 
dollars,  was  advanced  for  the  purpose  intended  upon  the  fiiitl 
of  the  note  and  mortgage. 

It  may  be  true  that  Reeves  is  unable  to  render  a  oorrec 
account  of  the  moneys  used  by  the  firm  of  Kilhum,  Shenic 
&  Co.  while  engt^;ed  in  business,  but  Mrs.  Baker  is  in  no  wa 
responsible  for  the  manner  in  which  the  accounts  of  that  fin 
were  kept. 

The  positive  testimony  of  Beeves  that  he  did  advance  ti 
money  of  Mrs.  Baker  to  the  firm  on  Kilbum's  account,  and  c 
the  fiuth  of  the  note,  is  uncontradicted,  and  there  are  no  eat 


SUMMEB  TERM,  1870.  243 

Kibbey  t.  Jones. 

oontradictions  or  inconsistencies  in  his  evidence  as  will  warrant 
the  belief  that  he  swore  corruptly. 

The  court  should  have  rendered  judgment  in  favor  of  Mrs. 
Baker  for  the  amount  of  her  claim^  and  subjected  the  mort- 
gaged property  to  the  payment  of  the  same  as  well  as  to  that 
of  the  insurance  company,  their  liens  upon  said  property  being 
of  equal  dignity. 

Wherefore  the  judgment  dismissing  appellant's  petition  is 
reversed,  and  the  cause  remanded  with  instructions  for  further 
proceedings  consistent  with  this  opinion. 


Cask  41— PETITION  EQUITY— .Skptkmber  29. 

Kibbey  v.  Jones. 

▲FPJBAL  7R0M  CABTXR  OIBCUIT  COUBT. 
1.    Tarn  HOMBaTKAD  KXEMPTIOS  ACT  DOBS  NOT  AFFLT  TO  THAT  FART  OF  A 

DBBT  WHICH  WAS  CREATED  BEFORE  JuNE  1,  1806. — In  thls  case  a  note 
for  one  hundred  dollars  was  executed  before  June  1,  1866,  and  a 
debt  of  eighty  dollars  was  created  after  that  date.  A  new  note  was 
then  executed  for  one  hundred  and  eighty  dollars  as  a  renewal  of 
the  first  note,  so  as  to  include  the  debt  subsequently  created. 
3.  Tlie  note  for  one  hundred  dollars,  though  merged  in  the  note  for  one 
hundred  and  eighty  dollars,  is  nevertheless  still  as  at  first  a  debt 
undischarged. 

3.  Property  which  was  subject  to  the  creditor's  remedy  when  the  debt 

of  one  hundred  dollars  was  created  could  not  be  constitutionally 
exempted  from  that  liability. 

4.  Tbx  kerbwal  of  an  obliqattob  TO  PAT  IS  NOT  A  PAYMENT. — The  re- 

newal of  a  note  executed  before  June,  1800,  so  as  to  include  with  it 
another  debt  created  after  that  date,  did  not  operate  as  a  payment  of 
tbe  fint  note,  but  only  as  a  renewal  of  the  obligation  to  pay.  The 
liomcrtead  was  subject  to  that  part  of  the  aggregate  note  which  was 
a  renewal  of  the  note  executed  before  the  homestead  exemption  act 
took  effect. 
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Eibb«7  T.  Jonti. 
W.  C.  Ibelamd, For  Appellant 

CITED 
5  Btub,  898,  Hanh  t.  AUmd  mnd  wife. 

J.  B.  BoTTS, For  Appellee 

CITBD 
a  Bash,  73,  Lowry  v.  Fisher. 
4  BoBh,  879,  Pryor,  Ac.  t.  Smith. 

CHIEF  JUSTICE  ROBERTSON  iiKLivnu)  thr  opiition  or  thi  ooun 
The  appellant,  as  holder  of  a  judgment  against  the  appellee 
on  a  note  for  one  hundred  and  eighty  dollars,  given  since  th 
first  of  June,  1866,  in  consideration  of  a  note  executed  bcfoi 
that  date  for  one  hundred  dollars,  and  of  a  debt  of  eight 
dollars  contracted  since,  filed  a  petition  in  equity  for  subject 
ing  a  tract  of  land  claimed  as  exempt  from  execution  by  th 
provisiona  of  the  homestead  act.  The  circuit  court  sust&ine 
a  demurrer  to  the  petition,  and  thereupon  dismissed  it. 

The  only  possible  objection  to  the  sufficiency  of  the  all^ 
tions  is  the  incorporation  into  the  last  note  of  a  debt  coi 
tracted  since  the  homestead  act  went  into  operation,  which  tb 
appellee's  counsel  assumes  as  equivalent  to  payment  of  tl 
pre-existing  debt  of  one  hundred  dollars,  which  therefore  ca 
not  be  privileged  by  the  exception  of  such  debts  from  tl 
operation  of  the  statute.  But  this  position  is  not  maintmi 
able.  The  only  reason  of  the  exception  is  the  fundament 
prohibition  of  any  legislative  act  impairing  the  obligation  i 
contracts  which  would  have  been  the  effect  of  a  retroacti' 
exemption  of  property  from  liability  to  legal  remedy  for  ei 
forcing  contracts.  The  note  for  one  hundred  dollars,  thont 
meif;ed  in  a  more  comprehensive  obligation,  is  neverthelr 
still,  as  at  first,  a  debt  undischarged;  and  to  exempt  frc 
execution  on  the  aggregate  judgment  so  much  of  the  augment 
debt,  property  subject  to  the  creditor's  remedy  when  the  fii 
contract  to  pay  it  was  made,  would  be  aa  unoonstitutioiial 
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,.1  ^  ^ote  for  it  had  never  been  absorbed  by  a  novation,  which 
^Ot  operate  as  payment,  bat  only  as  a  renewal  of  the 

^uu^tion  to  pay.     And  this  principle  has  been  more  than 

onoe  recognized  and  applied  to  the  homestead  act  by  the 

judgment  of  this  court. 
Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 

for  further  proceedings  consistent  with  this  opinion. 


Cask  4^— PETITION  ORDINARY— Skpiembbb  29. 

Thomas,  &c.  v.  Arthur. 

▲  PPBAL    FBOM    LXWI8   CIBCUIT    OOURT. 

1.  ^No  wiU  ahaU  he  received  a»  evidence  until  it  has  been  allowed  and  ad- 
mitted to  record  by  a  county  court."  (Revised  Statutes,  section  29, 
chapter  106,  2  Stanton,  466.) 

%  A  tettamentary  teriting  i$  admiseible^  although  not  admitted  to  record, 
Bot  as  a  will  or  contract,  but  only  as  an  acknowledgment  which 
night  imply  a  liability  to  some  extent  If  the  unrecorded  writing 
had  said  that  the  testator  had  borrowed  one  thousand  dollars  from 
his  daughter,  and  therefore  bequeathed  to  her  that  amount  with 
interest,  it  would  be  competent  as  an  acknowledgment  of  a  debt. 
(Montgomery's  administrator  y.  Miller,  4  B.  Monroe,  471.) 

t.  Ddet  AMD  STORAOB — CLOTHING  AND  NURSING. — The  Statute  requiring 
an  express  contract  for  diet  and  storage  does  not  apply  to  clothing 
or  nuraing,  for  which  there  may  be  an  implied  contract.  (Revised 
Statotes,  section  1,  article  8,  chapter  99,  2  Stanton,  410.) 

W.  C.  Ireland, For  Appellants, 

CITED 

Ser.  Stat,  sec.  29,  chap.  106.  1  Marsh.  4,  Shannon  y.  Einn^. 

18  E  Mon.  373,  Jones  y.  Letcher.  Litt.  Sel.  Cases,  501,  Holt  y.  Crume. 

IS  E  Hon.  461,  Marshall  y.  Marshall's  administrators. 
4  E  Hon.  472,  Montgomery's  adm'rs  y.  Miller. 
10  E  Mon.  laS,  Thomas's  ex'r  y.  Thomas. 
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admit  clothing  or  DiuwDg  whioh  would  pro  tanio  imply  i 
ooctract  not  required  b^  the  statute  to  be  express?  Howevei 
slightly  it  may  do  this,  it  was  Jor  that  sole  purpose  admiBsibli 
for  the  consideration  of  the  jury. 

It  therefore  seems  to  this  court  that  the  circuit  court  erra 
in  rqecting  the  writing  for  any  purpose,  and  in  peremptoril; 
inatructiDg  the  jury  to  find  against  the  appellants. 

Wherefore  (Judge  Peters  dissenting)  the  judgment  is  re 
versed  and  tlie  cause  remanded  for  a  new  trial. 


Cab  48— PBTtnON  ORDINART— Settkhbkr  SO; 

City  of  Covington  v.  Bryant 

ArriAL  VBOU  KBVTOir  oiaontT  oovkt. 

1.  Ih  oiuu»iiq  vtrbrtb  the  oobfohatton  a  bodud  to  ouakd  aoaivi 
AcxjiDENTS. — When  in  grading  a  street  &  deep  cut  is  made  belov  tl 
ddewsUcH,  it  ia  the  duty  of  the  dty,  by  buricadn  or  otlierwiM, 
gnud  all  pntdmit  peraons  Against  nnnecenarj  danger. 

9.  When  Powell  Street,  in  the  dty  of  Covington,  waa  only  partial 
graded,  the  city  council  pennitted  a  dtiten  for  the  nae  of  the  o 
teriala  to  excavate  a  portion  of  It  to  the  depth  of  eighteen  fei 
Bryant,  a  colored  man,  in  pairing  (going  to  his  reddence)  fi 
into  that  cat  and  broke  hia  thigh-bone.  In  this  actirai  for  tb 
hnrtful  accident  he  recovered  a  verdict  and  judgment  agsinat  t 
dty  for  seven  hundred  and  fifty  dollars  in  the  circait  court.  Tl 
jtidffment  it  q^rmed. 

t-  The  street,  though  incomplete,  iras  yet  uuder  the  jurisdiction  of  t 
dty,  ivhicb,  permitting  the  cat,  was  bound  to  provide  snch  safegnai 
Ai  would  afford  reasonable  security  to  the  moving  public,  llii 
was  no  such  secnrity  when  Bryant  fell  into  the  cut,  and  therefore, 
he  was  on  a  proper  oecation  and  in  right  eondition  passing  that  w 
on  so  dark  a  night,  and  withoot  culpable  negligence  fell  into  I 
cut,  the  city  is  legally  responsible  to  him  for  compenntory  damag 

4.  But  if  the  accident  resulted  wholly  or  partially  from  hia  own  faalt 
negligence,  he  waa  entitled  to  nothing. 
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L.E.  Baker, For  Appellant 

J.  F.  A  Charles  H.  Fisk, For  Appellee. 

CHIEF  JUSTTCB  ROBERTSON  dblitxrxd  thb  onirTov  or  the  ooubt. 

When  Powell  Street,  in  the  southern  frontier  of  the  city 
of  Covington,  was  incomplete  and  only  partially  graded,  the 
citj  council  permitted  a  citizen  for  the  use  of  the  materials 
to  excavate  a  portion  of  it  to  the  depth  of  eighteen  feet. 

On  the  night  of  the  1st  of  January,  1869,  Richmond  Bryant. 
a  colored  citizen,  residing  south  of  Powell  Street,  in  passing 
from  the  northern  portion  of  the  city  to  his  residence,  fell 
into  that  cut  and  broke  his  thigh-bone  near  the  hip-joint. 
To  recover  damages  for  that  hurtful  accident  he  brought  this 
action  against  the  city,  and  recovered  a  verdict  and  judgment 
for  seven  hundred  and  fifty  doUars,  which  this  appeal  seeks  to 
reverse. 

The  street,  though  incomplete,  was  yet  under  the  jurisdic- 
tion of  the  city,  which,  permitting  the  cut,  was  bound  to 
provide  such  safeguards  as  would  afford  reasonable  security  to 
the  moving  public.  There  was  no  such  security  when  the 
appellee  fell  into  the  cut,  and  therefore,  if  he  was  on  a  proper 
occasion  and  in  right  condition  prudently  passing  that  way  on 
80  dark  a  night,  and  without  culpable  negligence  fell  into  the 
cut,  the  city  is  legally  responsible  to  him  for  compensatory 
damages. 

The  jury  was  substantially  so  instructed,  and  also  negatively 
instructed,  at  the  instance  of  the  city  that  if  the  accident 
resulted  wholly  or  partially  from  his  own  fault  or  negligence 
he  was  entitled  to  nothing.  These  instructions  were  not  erro- 
neously prejudicial  to  the  city;  nor  did  the  court  err  in 
refusing  to  instruct  the  jury  that  unless  the  ''spot"  from 
which  the  appellee  fell  was  within  the  street  limits  the  city  is 
not  responsible  for  his  fall.  When  in  grading  a  street  a  deep 
cut  is  made  below  the  sidewalks,  it  is  the  duty  of  the  city,  by 
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barricades  or  otherwise,  to  guard  alt  prudent  persons  againc 
uimeoessary  danger. 

On  the  trial  the  presumption  &om  the  &ct8  may  have  pre 
ponderated  against  the  appellee  on  the  controUiog  qoestioi 
of  aegligenoe  considered  in  its  proper  light,  as  just  defined  i 
reference  to  thid  case;  but  there  was  no  such  prepoodenuc 
as  to  allow  this  court  to  disturb  the  verdict  of  the  jur;  o! 
that  ground.  Nor  on  the  proof  of  the  character  of  the  injur; 
and  its  privations  and  expenses,  con  we  adjudge  that  th 
verdict  should  be  set  aside  for  exorbitance. 

'Wnerefore  the  judgment  is  affirmed. 


Cabb  44— petition  ORDINARY— SKpmtara  aa 

McGlasBon  v.  Bradford. 

APPIAL   FBOM    KlKtOX   CIBCQIT  OOOKT, 

1.  Boin>  nr  Acnons  to  rbootrr  rKaaoiiAi.  phopkbtt  ntunn  to  ti 
SHiTRnT  OF  THE  BOOCBBBFOi.  PAHTT. — A  bond  to  retorti  propertT,  et 
executed  under  BoctioD  211  Civil  Code  by  the  pluntiff  to  the  d 
fendAnt,  inured  to  the  benefit  of  aaother  ptutj  to  whom  the  propei 
was  adjudged. 

Though  not  a  eonenant  tn  txprtu  term*  to  At  party  to  «%«■■  I 
property  nai  adjudged,  the  bond  inured  to  hit  bm^t,  and  opeiat 
to  secure  such  rights  in  the  property  u  might  bo  adjudged  to  him 
the  action  in  which  he  was  made  a  defcodaDt  on  his  own  motion. 

%,  Cods  to  be  liberally  conbthvkd. — "The  proviuone  of  thia  Got 
and  all  proceedings  under  it,  shall  be  liberall;^  constraed,  witli 
view  to  promote  its  object  and  asairt  the  partiea  in  obtaining  jostici 
(Civil  Code,  section  874.) 

JuHK  G.  Carlisle,         For  Appellai 

s  &  FiTEBER, For  Appelle 
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JUDOS  HARDIN  delitkbkd  tbk  opikion  of  thk  coubt. 

Thomas  D.  Rogers  brought  an  ordinary  action  against 
N.  H.  Smclair  for  the  recovery  of  a  horse,  which  he  alleged  to 
be  worth  three  hundred  dollars,  and  upon  filing  his  affidavit, 
under  section  208  of  the  Civil  Code  of  Practice,  obtained  an 
order  for  the  delivery  of  the  horse,  under  which  it  was  taken 
by  the  sheriff  and  delivered  to  Rogers,  on  his  executing  a 
bond,  as  required  by  section  211  of  the  Civil  Code,  with  Joel 
H.  McGIasson,  his  surety,  covenanting  in  effect  that  Rogers 
should  duly  prosecute  the  action,  and  perform  the  judgment 
of  the  court  therein  by  returning  the  horse,  if  a  return  should 
be  adjudged,  ^'  and  by  paying  to  the  defendant,  N.  H.  Sinclair, 
such  sums  of  money  as  are  adjudged  '^  in  the  action. 

Afterward  James  M.  Bradford,  claiming  to  be  interested 
in  the  horse  in  controversy  by  having  sold  and  warranted 
it  to  Sinclair,  was  on  his  application  made  a  defendant  to  the 
action,  and  filed  his  answer  avowing  title  in  Sinclair  through 
the  sale  from  him,  and  controverting  the  plaintiff's  claim; 
and  on  a  trial  of  the  case  by  a  jury  a  verdict  was  found  that 
the  horse  was  the  property  of  Bradford,  and  was  of  the  value 
of  two  hundred  and  fifty  dollars ;  and  therefore  the  court 
rendered  a  judgment  in  favor  of  Bradford  against  the  plaintiff, 
Rogers,  for  that  sum. 

Bradford,  after  unsuccessfully  attempting  to  coerce  the 
payment  of  his  judgment  by  an  execution  against  Rogers, 
prosecuted  this  suit,  in  the  names  of  himself  and  Sinclair, 
for  his  benefit  against  Rogers  and  McGIasson  on  their  said 
bond  for  the  recovery  of  the  amount  of  his  judgment.  And 
McGIasson  having  filed  an  answer  denying  responsibility  to 
the  plaintiff,  mainly  on  the  asserted  grounds  that  neither  the 
judgment  against  Rogers  nor  the  bond  imported  any  legal 
obligation  or  liability  of  himself  as  surety  of  Rogers  to  Brad- 
ford, a  judgment  was  rendered  for  the  plaintiff  for  two  hundred 
and  eighty-four  dollars,  on  a  submission  of  the  law  and  facts 
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to  the  court,  and  &om  that  judgment  this  appeal  is  proBecuted. 
How^v'er  imgular  the  proceeding  or  erroneous  the  judgmeul 
in  &vor  of  the  appellee  in  the  first  action  may  have  been,  it 
was  not  void,  and  coald  not  in  the  same  coort  for  any  canae 
ftlleged  in  this  suit  be  Baccessfully  assailed.  But  admitting 
its  validity  as  against  Rogers,  was  it  embraced  by  the  under 
taking  which  we  have  recited  of  the  bond  of  Bogere  and  thi 
appellant,  made  as  it  was  not  to  the  appellee,  but  to  Sinclair 
the  original  defendant  in  the  action,  from  whose  possession  thi 
horse  was  taken  ?  The  manifest  object  of  the  bond,  as  requim 
and  pieecribed  by  the  Civil  Code,  was  indemnity  against  an^ 
injury  that  might  result  from  a  delivery  of  the  possesion  o1 
the  property  to  the  plaintiff;  and  to  give  it  that  technical  &d< 
restricted  construction  which  would  exclude  the  appellee  fron 
its  benefits,  notwithstanding  his  proper  admission  as  a  defendan 
in  the  action  and  adjudged  interest  in  the  property,  woul' 
involve  a  virtual  disregard  of  the  liberal  rule  of  constmctio 
declared  in  the  Code  (section  874),  that "  tlie  provisions  o 
this  Code,  and  all  proceedings  under  it,  shduld  be  libenll 
oonstnted,  with  a  view  to  promote  its  object  and  assist  tt 
parties  in  obtaining  justice."  In  our  opinion  the  bond,  thong 
not  a  covenant  in  express  terms  to  the  appellee,  inured  to  h 
benefit,  and  operated  to  secure  such  rights  in  the  property  i 
might  be  adjudged  to  him  in  the  action ;  and  the  court  proper! 
80  decided  in  this  suit,  prosecuted  in  the  names  of  both  Sincla 
and  the  appellee  for  the  benefit  of  the  latter,  who  accordii 
to  the  first  judgment  was  equitably  entitled  to  the  right  Mcun 
l>y  the  bond. 

Wherefore  the  judgment  is  affirmed. 
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Ca8B  41^— petition  ORDINARY— OoroBKB  1. 

Mullen  V.  Keetzleb  &  Lampton. 

▲FFBAL  FROM  JIVTKItSOK  COXTBT  OF  COMMON  PLXAft. 

Ax  Aonrr  is  bntttlbd  to  oomfsnsation  from  both  pabties  to  ah 
■zcHANGS  OF  HKAL  ESTATE  IN  THIS  CA8& — ^Tho  agent  employed  by 
different  owners  to  sell  two  parcels  of  real  estate  brought  about  an 
interyiew  between  the  owners,  who  made  an  exchange — ^the  agent 
having  no  agency  in  the  exchange  except  in  bringing  about  the  in- 
tenriew  and  writing  the  deeds.  HMj  that  the  agent  was  entitled  to 
the  customary  compensation  from  each  party.  This  case  differs 
essentially  from  the  case  of  Lloyd  y.  Colston  &  Moore,  6  Bush,  587. 
The  proof  in  this  case  showed  that  the  local  custom  entitled  the 
agent  to  all  he  charged  for  what  he  did  for  each  party ;  to  wit,  the 
customary  commissions  against  each  party. 

Wm.  Mlx, For  Appellant, 

CITED 
6  Bush,  681,  Lloyd  ▼.  Colston  ft  Moons. 

GHIBV  JUSTICE  ROBERTSON  deliyerkd  the  ofiition  of  the  cx>urt. 

The  appellees,  as  real-estate  brokers  in  the  city  of  Louis- 
ville, employed  by  Peter  Lorton  to  sell  on  commission  his 
house  and  lot  in  that  city,  afterward  engaged  to  sell  for  the 
appellant  or  otherwise  dispose  of  a  tract  of  land  owned  by 
him  in  Indiana,  and  went  to  Indiana  to  examine  the  land  and 
report  a  full  description  of  it.     On  that  description  Lorton 
manifested  a  disposition  to  exchange  his  house  and  lot  for 
the  land  as  equivalents,  at  the  estimate  of  three  thousand  five 
hundred  dollars  for  each.    The  appellees  did  not  seem  to  have 
made  any  contract  of  exchange,  but  procured  an  interview 
between  their  two  constituents,  who  themselves  negotiated  and 
concluded  the  exchange;  and  the  appellees  are  not  shown  to 
have  had  any  other  agency  in  the  contract  of  exchange  than 
what  has  been  just  stated,  and  also  in  writing  the  deeds ;  on 
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tbe  ezeontion  of  which  Lorton  paid  them  the  customary  pei 
cent,  (about  one  hundred  and  five  dollars),  and  the  appellant 
made  a  partial  payment  of  fifty  dollars.  And  in  this  actLOn 
gainst  him  for  the  residual  claim  of  fifly-five  dollars — whicb 
he  resisted  on  the  ground  that  they  could  not  lawfully  act  u 
the  agent  of  both  parties,  and  were  entitled  to  compensation 
from  only  one  of  them — he  therefore  claimed  judgment  foi 
restitution  of  the  fifty  dollars  he  had  pud. 

The  court  below,  rejecting  the  counter-claim,  adjudged  tt 
the  appellees  fifty-five  dollars  and  the  costs. 

A  reversal  is  ui^;ed  only  on  the  authority  of  the  case  ol 
Lloyd  V.  Colston  &  Moore,  5  Bush,  587.  But  the  controlling 
principle  of  that  case  does  not  apply  to  tbe  only  fiicts  appear 
ing  in  this  case.  It  does  not  appear  that,  as  ^^nt  of  botl 
parties,  the  appellees  negotiated  the  exchange,  and  the  prool 
shows  that  the  local  custom  entitled  tbe  appellees  to  all  tbe; 
charged  for  what  they  did.  Had  they  negotiated  between  th 
parties,  and  in  any  degree  thereby  influenced  them  to  mah 
tbe  trade,  the  principle  of  the  case  of  Lloyd  v,  Colston  i 
Moore  would  have  applied  to  this  case.  But  there  Is  no  evi 
deuce  of  any  such  contributory  interference.  Their  charg 
against  the  appellant  is  not  therefore  shown  to  conflict  wit 
law  or  public  policy,  and  consequently  the  judgment  for  th 
fifty-five  dollars  can  not  be  reversed.  Nor  can  tbe  appelki 
obtain  restitution  of  what  be  paid;  for  if,  as  he  charges,  th 
consideration  for  that  payment  was  illegal,  he,  as  a  party  t 
the  illegality,  must  submit  to  the  wise  maxim  of  our  jurispn: 
deuce,  that  the  law  will  not  help  a  party  in  pari  dduAo. 

Wherefore  the  entire  judgment  as  rendered  is  affirmed. 
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Cask  46— FORCIBLB  DETAINER— Ootobeb  1. 

Reeder  &  Klette  v.  Maria  BelL 

▲PPKAL  V&OM  KKNTOK  CIBCUIT  COURT. 
1.  A  TSRARCT    NOT    SUBJECT    TO    TOBCIBI^    ENTBT    AKD    DBTAINBR. — A 

party  in  poasenioii  under  an  agreement  to  occupy  and  take  care  of 
the  land  for  six  years,  with  the  understanding  that  ho  might  securo 
the  title  hj  purchase  when  he  should  become  able,  was  not  a  tenant 
in  the  sense  of  the  statute  providing  the  summary  remedy  of  forcible 
entry  and  detainer  against  a  tenant  holding  beyond  his  term. 

2.  Tbe  statement  of  the  tenant  in  possession,  under  an  agreement  to  pur- 
chase, that  he  was  not  holding  only  as  the  mere  tenant,  was  not  a 
rennnciation  of  the  allegiance  of  an  unqualified  tenant  to  a  technical 
landlonL 

&  A  diaeUim&r  of  the  tenancy  more  than  two  years  before  the  date  of  the 
warrant  of  forcible  detainer  will  not  dispense  with  notice  to  quit 

The  tenant  was  entitled  in  this  case  to  six  months*  notice  to  quit 
or  surrender  possession. 

i  bauFFicEKNT  HOTicB  TO  SURRENDER  POSSESSION. — The  term  expired  on 
the  first  of  ApriL  A  notice  that  the  landlord  would  be  ready  to  re- 
oeiTe  the  poaMsssion  on  the  first  of  Iklarch,  and  would  expect  it  then, 
was  no  certain  notification  that  the  landlord  would  be  ready  on  the 
flnt  of  April,  and  would  then  expect  it.  The  tenant  was  not  therefore 
certainly  notified  that  she  must  surrender  on  the  first  of  April. 

Stevenbok  &  Myebs, For  Appellants, 

CITED 

5  Cave  &  Payne,  595,  Doe  ▼.  Miller. 
1  Dana,  86,  Ross  v.  Gkirrison. 
7  Bingham,  451,  Regnant  v.  Porter. 
7  Mes.  &  Wei.  226.  12  Mass.  825. 

Civil  Code,  section  847. 

Revised  Statutes,  section  4,  2  Stanton,  01. 

Cabubi^  a  CyHABA, For  Appellee, 

CITED 

2  Duvall,  144,  Goldsberry  T.  Bishop. 
CMl  Code,  section  517. 
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Bwd«r  a  Kbtta  t.  HkHk  B«U. 

CHIBF  JUSTICB  ROBERTSON  DKurnxD  tbx  OFmoK  or  thk  cmn 
Ab  her  husband,  whom  the  appellee  succeeded,  did  not  eot 
under  the  appellants,  but,  while  in  possession,  agreed  wil 
them  to  occupy  and  take  care  of  the  land  for  six  years,  wil 
the  "  understanding"  that  he  might  secure  their  title  h;  pa 
chase  when  he  should  become  able,  he  was  not  their  tenant  : 
the  sense  of  the  statute  providing  the  summary  remedy  ( 
forcible  entry  and  detainer  agiunst  a  tenant  holding  beyoi 
his  term.  The  prospective  acquisition  of  their  title  may  hai 
been,  and  probably  was,  the  consideration  for  the  agreemei 
to  continue  to  occupy  the  land  for  six  years;  and  retamii 
possession  beyond  that  term,  waiting  to  buy,  as  the  appelli 
seems  to  have  been  anxious  and  able  to  do,  would  not  ha' 
been  a  wronglul  detainer  by  a  mere  tenant,  according  to  tl 
spirit  of  the  statute.  The  husband  therefore  may  have  sa 
truly  that  he  was  not  holding  only  as  the  mere  tenant  of  tl 
appellants ;  and  this  would  not  have  been  a  renunciation  > 
the  allegiance  of  an  unqualified  tenant  to  a  technical  landloi 
But  if  the  appellee,  as  his  successor,  should  be  treated  as 
tenant  subject  to  eviction  by  warrant  of  forcible  detainer,  t 
alleged  renunciation  claimed  as  enough  to  dispense  with  ooti 
to  quit  had  occurred  more  than  two  years  before  the  date 
the  warrant,  and  therefore  that  remedy  was  barred ;  and  t 
appellee's  mere  refusal  to  rent,  as  proved  by  Rankin,  and  1 
pleadings  and  declarations  in  court,  do  not  prove  that  she  h 
disclaimed  as  tenant  within  two  years;  and  even  if  she  ahoi 
be  treated  as  a  tenant  in  the  purpose  of  the  statute,  ^e  v 
entitled  to  nx  months'  notice  to  quit.  And  we  do  not  a 
sider  the  notice  in  this  case  to  quit  a  month  before  the  expi 
tion  of  the  term  sufficient  to  authorize  her  eviction.  1 
term  ended  on  the  first  of  April ;  she  was  therefore  not  hoc 
to  quit  on  the  first  of  March.  And  a  special  notice  to  quit 
the  first  of  March  was  not  equivalent  to  a  general  notice 
quit,  which  would  have  implied  a  demand  of  restitution  at 
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end  of  the  term,  or  to  a  special  notice  to  quit  at  that  time; 
for  a  notice  that  the  appellants  would  be  ready  to  receive  the 
poeseflrion  on  the  first  of  March,  and  would  expect  it  then, 
was  no  certain  notification  that  they  would  be  ready  on  the 
first  of  April,  and  would  then  expect  it.  The  appellee  was 
therefore  not  certainly  notified  that  she  must  surrender  on  the 
£ist  of  April. 

According  to  the  foregoing  view  of  this  case,  there  was  no 
error  in  giving  or  refusing  instructions  of  which  the  appel- 
lants can  availably  complain ;  and  the  judgment  against  the 
appellants  on  their  traverse  to  the  circuit  court  of  the  inquisi- 
tion on  the  warrant  of  forcible  detainer  seems  to  be  right,  and 
is  therefore  affirmed. 


Oasb  47— petition  EQUITY— Ootobkr  6. 

Carter,  &c.  v.  Carpenter,  (fee. 

▲PPKAL   FBOM    HA1IRI80V   OIROXTIT   OOXTBT. 

fkAVDUutan  sale  ahd  oomrusioN  of  goods. — A  merchant  sold  hia  stock 
of  goods  to  his  son,  who  continued  the  business  of  selling,  and  buy- 
In^  fresh  supplies  on  his  own  credit  The  creditors  of  the  father 
attacked  the  sale  as  fraudulent,  and  attached  the  stock,  old  and  new, 
•0  his  proi>erty;  and  the  creditors  of  the  son  levied  their  executions 
against  the  son  on  the  blended  stock,  and  claimed  priority  as  to 
articles  sold  by  them  to  the  son.  The  sale  by  the  father  to  the  son 
is  held  to  hare  been  fraudulent'    EM^  further, 

FMTMt,  the  articles  purchased  by  the  son,  after  the  delivery  of 
tlie  goods  to  him  by  his  father,  were  the  proi>erty  of  the  son,  and 
were  sabject  to  the  executions. 

Secondf  the  son  is  liable  personally  for  so  much  of  the  original 
stock  as  be  had  sold,  and  the  attachments  operated  as  a  lien  on  so 
nmch  of  sud  stock  as  remained  unsold. 

Vol.  Vn.— 18 
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Ckncr,  fce.  t.  Carpanter,  he, 

3.  Q.  Wabd, For  Appellaati 

CITED 
2  Bnah,  807,  Steia  t.  Rotnnaon  A  Ool 
(^ril  Code,  Mctiofu  201,  895,  3M. 

Cleaby  &  Ward,  >  -o      .       ,, 

W.W.Tkimbi^,    I PorApp.ll„ 

CITED 
CStU  Code,  section  240, 


CHIEF  JUSTICE  E0BBBT30N  n 

J.  H.  Carter,  owning  a  grocery-store  in  Cynthiana,  mad 
an  ostensible  sale  of  the  stock  to  his  son,  B.  N,  Carter,  wb 
in  a  few  days  removed  it  t«  aaotber  house  which  he  rentet 
and  in  which  he  carried  on  the  business  of  selling  the  article 
and  from  time  to  time  keeping  up  the  stock  hj  the  purchai 
of  fresh  supplies  from  Cincinnati.  While  he  was  thi 
conducting  the  store  iu  his  own  name,  some  of  his  &ther 
creditors,  charging  coUuaion  in  the  sale,  attached  the  stocl 
old  and  new,  as  the  father's  property.  Some  of  the  son 
creditors  who  sold  him  fresh  supplies  also  issued  executioi 
gainst  the  same  blended  stock,  and  claimed  priority  as  to  t1 
articles  sold  by  them.  By  consent  the  entire  stock  was  sol 
subject  to  the  final  decree  of  the  court  as  to  the  alleged  &ai 
and  as  to  distribution. 

The  circuit  court  adjudged  the  contract  between  the  fath 
and  son  fraudulent  as  against  the  father's  creditors,  and  di 
tributed  the  proceeds  of  sale  among  attaching  creditors. 

While  the  imputed  fraud  is  not  conclusively  establishc 
the  badges  are  sach  as  not  to  allow  this  court  to  reverse  t 
decree  on  that  point. 

But  the  execution  creditors  of  the  son  are  entitled  to  t 
proceeds  of  the  sale  of  the  articles  sold  to  him  by  them,  a 
which,  being  his  own  property,  were  not  subject  to  hia  fathe 
debts.  While  he  is  liable  personally  for  so  much  of  t 
original  stock  as  he  had  sold,  the  attachments  operate  as  a  1i 
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on  only  the  original  stock  of  goods  claimed  as  his  fether's  by 
the  attaching  creditors  of  the  &ther^  there  being  no  proof  that 
the  new  supplies  were  in  any  available  sense  the  father's. 
Besides,  the  attachments  were  discharged  by  a  decree  over 
which  the  circuit  court  had  no  power  when  its  final  decree  as 
to  distribution  was  rendered. 

It  appears  that  about  two  thirds  of  the  articles  sold  by  the 
chancellor's  order  were  bought  by  the  son  on  his  own  credit, 
in  C^cinnatiy  and  the  execution  creditors  are  entitled  to  the 
proceeds  of  those  articles  when  ascertained. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
for  fiirther  proceedings  for  ascertaining  the  an^ount  to  which, 
afioording  to  this  opinion,  the  execution  creditors  are  entitled, 
and  that  which  should  be  allotted  to  attaching  creditors,  and 
fi>r  a  final  decree  accordingly. 


Casb  48— petition  EQUITY— October  6. 

Cashing  v.  Gushing,  &c. 

APPKAL    FBOM    XKNTOV    0IRCT7IT    COUBT. 
AjyVAHCKMSNTS  Ut  FULL  OF  ALL  INTERB8T  IN  ANCESTOR'S  ESTATE. — *'  Re 

ceiTedf  Coyington,  Kentucky,  April  9,  1864,  of  my  father,  Doctor 
Z.  Coshing,  two  thousand  dollars,  which  I  freely  accept  as  my  full 
proportion  of  his  estate ;  and  I  hereby  bind  myself,  my  heirs,  execu- 
tOTR,  administrators,  and  assigns,  never  to  set  up  any  claim  against 
Mm  or  his  estate/' 

Tlie  son  who  signed  the  above,  after  the  death  of  his  father,  sued 
for  a  distributive  proportion  of  his  estate.  The  widow  and  other 
(diildren  alleged  that  this  son  had  received  his  full  proportion  of  his 
£atber*s  estate,  which  not  being  denied — ffdd,  that,  having  received 
biB  "full  proportion,"  the  said  son  was  entitled  to  nothing  further 
from  his  father's  estate.   (Section  17,  chapter  80,  Revised  Statutes.) 
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Cuahing  *.  Cuahing,  &o. 

QrEvssBOV  &  Myebb, For  AppellanI 

CITED 
1  Jarnun  on  Wills,  MB,  502,  294. 
1  Ohio  8t&ta  Reports,  27S,  Crane  t.  Do^. 
;  Ohio,  444,  44S,  Needle*  v.  N«edlM. 
9  Metcalfe,  474,  Wheeler  t.  Whedw. 
8  Durall.  134,  Lee  ▼.  Lee. 
4  Bush,  856,  HcBeo  t.  Tdjen, 
1  J.  J.  Marehall,  22,  Beard  t.  Briggi, 
4  Haaa.  680,  Quarlea  t.  Qnarlea. 
1  Atlt^tu,  63,  It«  t.  Metcalfe. 
1  Atkyns,  8S8,  Homa  t.  BarroDgha. 

John  G.  Cablisle, For  AppeUeei 

CITED 
1  Story's  Equity,  wction  880. 
4  Sim.  189,  King  t.  Hamlet 

4  Bosh,  856,  McBee  r.  Meyers,  Aa 

5  Dnvall,  184,  Lee'a  executor  t.  Lee. 
S  Hetoalfe,  474,  Wheeler  t.  Wheeler. 
8  Han.  148,  Kenny  t.  "nicker 

1  Atkyn»,  68,  Metcalf  ».  Iree. 

1  Atkyns,  899,  Morria  t.  Burronghs. 
7  Ohio,  433-443,  Needl«  v.  Needier 

2  Ohio  State  Reports,  4IS,  PireetonQ  v.  FlrartoBfc 
1  Ohio  8Ute  Rqwrta,  279,  Crane  t.  Do^, 

Revised  Statatts,  sectionB  1,  17,  chaptor  80. 

J17DQB  LINDSAY  DBLtTfRKD  TBI  opixtoit  or  thk  contT. 

Dr.  Z.  CuBhing  died  intestate  in  Eent«n  County  on  t 
26th  of  February,  1869,  leaving  a  widow,  Ann  W.  Cashii 
and  six  children.  On  the  19th  of  February.  1870,  Edyn 
N.  Gushing,  one  of  the  children,  brought  a  suit  in  equity 
the  Kenton  Circuit  Court,  making  the  widow  of  his  fatl 
and  J.  B.  Sheets,  who  it  seems  had  jointly  administered  np 
his  estate,  as  welt  as  his  five  brothers  and  sisters,  part 
defendant.  He  claimed  that  his  &ther  died  seized  of  a  lai 
estate,  real  and  personal,  and  asked  that  the  personal  rep 
sentatives  of  his  said  &ther  be  required  to  settle,  and  fo 
distribution  of  the  personal  assets  in  their  hands  and  a  partit 
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of  the  real  estate.  Ode  of  the  defendants,  J.  T.  Cashing, 
answered  and  joined  in  the  prayer  of  the  petition. '  The  in&nt 
defendants  answered  by  their  guardians  ad  lUem,  and  the 
widow  and  two  adult  sisters  filed  their  joint  answer,  denying 
that  either  Edward  N.  or  J.  T.  Cushing  had  any  interest 
whatever  either  in  the  personal  or  real  estate  left  by  the 
decedent,  because  they  said  that  prior  to  the  9th  day  of  April, 
1864,  their  said  father  had  advanced  to  them  at  various  times 
and  in  various  ways  large  amounts  of  money  and  property, 
and  on  that  day,  at  their  express  request,  he  advanced  to  each 
of  them  the  further  sum  of  two  thousand  dollars;  and  that  ^^ it 
was  then  agreed  by  and  between  decedent  and  each  of  his  said 
sons,  who  were  both  of  full  age,  that  the  sums  then  advanced, 
together  with  advancements  theretofore  made  to  them,  con- 
stitated  their  full  and  proper  share  of  his  estate;''  and  that 
in  confflderation  of  the  same  they  executed  to  decedent  their 
separate  receipts  in  these  words:  '^ Received,  Covington,  Ky., 
April  9,  1864,  of  my  &ther.  Dr.  Z.  Cushing,  two  thousand 
doUars,  which  I  freely  accept  as  my  full  proportion  of  his 
estate,  and  I  hereby  bind  myself,  my  heirs,  executors,  adminis- 
trators, and  assigns,  never  to  set  up  any  claim  against  him  or 
his  estate." 

They  charged  further  that  the  estate  of  the  decedent  was 
sa  valuable  on  the  said  9th  day  of  April,  1864,  as  it  was  at 
the  time  of  his  death,  or  as  it  then  was,  and  they  prayed  that 
the  adjustment  then  made  should  not  be  disturbed.     To  the 
first  paragraph  of  this  answer  (which  set  up  the  foregoing 
fibcts)  appellant  demurred.     His  demurrer  was  overruled,  and 
he  "  deeting  to  stand  by  his  demurrer, ^^  his  petition  was  dismissed, 
and  from  the  judgment  dismissing  the  same  he  has  appealed. 
It  is  insisted  that  the  receipts  relied  upon  were  at  most  but 
the  assignments  of  expectancies;   that  the  parties  executing 
the  same  had  no  right  in  being,  vested  or  contingent,  and  there- 
fore nothing  capable  of  being  either  assigned  or  released ;  and 
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further,  that  if  buoIi  contracts  or  i^reemcDts  are  apheld  bj 
the  courts,  the  edect  will  be  to  enable  persoos  to  set  aside  the 
laws  of  the  state  regulating  descent  and  distribution  without 
availing  themselves  of  their  right  to  dispose  of  their  estate 
by  will.  And  in  support  of  this  position  we  are  referred  to 
numerous  authorities.  Id  this  case,  however,  we  do  not  deem 
it  necGssarj'  to  decide  this  question. 

Here  the  plaintiff  seeks  a  distribution  of  the  personal  and 
a  partition  of  the  real  estate  of  his  ancestor  in  accordance  wito 
the  statutes  regulating  the  same.  By  adhering  to  his  demurrei 
he  admits  the  execution  of  the  receipt  relied  upon;  admitf 
the  reception  of  tlie  two  thousand  dollars  on  the  day  of  tht 
date  of  said  receipt,  and  that  the  same,  together  with  previoui 
advancements,  amounted  to  hia  fuM  proportion  of  the  etI/A 
owned  by  hia  father  at  that  time;  and  cdto  that  hit  said  faiher'< 
eelatf-  was  then  aa  valuable  aa  it  was  at  the  time  of  hia  death,  o 
at  the  time  the  anatoer  was  filed.  Under  section  17,  chapter  30 
of  the  Revised  Statutes,  he  was  chai^eable  with  all  real  o 
personal  property,  or  money  given  to  him  by  his  &ther,  au< 
could  receive  nothing  further  from  his  estate  "  until  the  othe 
descendants"  were  "made  proportionately  equal  with  him  ac 
cording  to  his  descendible  and  distributable  share  of  the  who! 
estate,  real  and  personal."  He  stated  in  his  receipt  that  1 
freely  accepted  the  last  advancement  as  hb  "fuil  proportion  c 
the  estate;"  and,  having  received  his  full  proportion,  he  wi 
entitled  to  nothing  further  therefrom.  Hence,  having  i 
interest  in  the  eetate,  he  had  no  right  to  demand  a  divisic 
of  the  lands,  or  a  distribution  of  the  personalty.  He  w 
entitled  to  no  character  of  relief,  and  his  petition  was  proper 
dismissed,  and  the  judgment  dismissing  the  same  is  affirmed. 
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BttrgMB  T.  Groen,  •xecutor,  &e. 


Ca8k  49— petition  EQUITY— October  7. 

Burgess  v.  Green,  executor,  &c. 

AFPSAL.  TBOM  SCOTT  CIRCUIT  G0I7BT. 

1.  Brtuemkut  or  accounts  or  exbgutor  for  an  unauthorized^ 
THOUGH  nr  good  faith,  management  of  tbstatok^s  farm,  de- 
vised AS  follows:  *'My  administrators  shall  oversee  and  take 
chaige  of  my  farm,  and  keep  the  negroes  employed  on  the  same 
ontil  my  son,  J.  K.  Burgess,  arrives  at  twenty  years  of  age;  and  I 
hereby  empower  my  executors  to  manage  all  my  property  as  aforesaid, 
as  I  myself  could  do  were  I  alive  and  present^*  Bat  one  of  the  two 
ezecators  nominate<l  in  the  will  qualified,  and  he  removed  with  his 
family  to  testator*s  farm,  and  lived  upon  and  managed  it  until  the 
son  arrived  at  the  prescribed  age,  when  he  surrendered  to  him.  In 
this  controversy  about  the  ezecutor^s  accounts,  held  : 

FirMty  that  the  testator  never  contemplated  a  residence  by  his 
chosen  executors  and  their  families,  or  by  either  of  them,  with  lus 
family  on  the  devised  farm;  but  expected  their  supervision  only, 
with  the  aid  of  an  employed  overseer.  The  testator  intended  that 
thJ  estate  should  be  prudently  managed  by  itself  and  on  its  own 
resourcea,  for  the  benefit  of  his  son  alone. 

Second^  that  the  executor  in  settling  as  he  did  on  the  farm  acted 
in  good  faith  in  the  discharge  of  what  he  was  advised  to  be  his  duty, 
and  ought  not  therefore  to  be  considered  as  an  usurper  or  intruder, 
nor  charged  against  his  will  as  an  ordinary  or  conventional  tenant 

ThMLy  that  "the  most  reasonable  and  proximate  mode  of  ad- 
justment is  to  charge  the  executor  with  what  he  ought  to  have  made 
by  such  management  as  the  testator  required  and  expected,  and  to 
allow  him  the  true  value  of  his  services,  living  as  he  did  and  acting 
as  ba  did,  and  qualified  just  as  he  may  in  fact  have  been  for  such  a 
trost." 

J.  B.  Beck,  .   .  i  «     a      n    ^ 

J.M.SnEPABD,; For  Appellant, 

CITED 

8  Kbb,  840,  Wooldridges'  heirs  v.  Watkins. 
8  Bushf  eod,  Clark  v.  Constantine. 
CStU  Code,  sections  158,  146,  126. 
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Burgess  ▼.  Green,  executor,  &o. 


James  F.  BoBIN80K,^ 

M.  C.  Johnson,    *    *  r ^^  AppeUeej 

Wf  8,  Dabnaby,  .    .  J 

CITED 

8  A.  E.  Marshall,  881,  Brown  ▼.  Hobaon. 
2  Littell,  115,  Floy  (1*8  hdrs  t.  Johnson. 

Reyiaed  Statutes,  1  Stanton,  499. 

Revised  Statutes,  1  Stanton,  862. 
8  Bibb,  849,  Wooldridge's  heirs  ▼.  Watkina^s  ezV. 

Coke  on  Littleton,  118a. 

Powell  on  Devisees,  294,  804-0. 

7  Dana,  1,  Clay  v.  6n\g  &  Hart. 
Act  of  1810,  M.  &  B.'8  Digest,  671. 

1  Metcalfe,  58,  Thomasson  v.  Thomasaon. 
1  Marshall,  849,  Barnes  v.  Burton. 

8  Marshall,  66,  Logan's  adm'r  v.  Troatman. 
Civil  Code,  section  158. 

9  Littell,  846.  7  J.  J.  Manhall,  608. 

CHIEF  JUSTICE  ROBERTSON  dkliyxbxd  tbk  orarioir  of  thjb  oovst 

William  C.  Burgess,  an  old  bachelor  sixty-five  years  of  age, 
who  had  by  industry  and  economy  accumulated  a  competent 
estate,  consisting  of  his  homestead  of  about  six  hundred  and 
fifty  acres  of  land  in  Scott  County,  Ky.,  of  eight  slaved  (iliree 
adults  of  each  sex  and  two  minor  children),  and  of  person- 
alty appraised  at  |7,123.69,  devised  his  &rm  and  slaves  and 
stock  and  farming  utensils  and  ftirniture  to  his  adopted  son, 
J.  K.  Burgess,  and  nominated  two  of  his  neighbors,  Samuel 
N.  Green  and  William  Gano,  his  executors.  Gano  declined 
to  act,  and  Green  alone  qualified  as  sole  executor.  Intending 
that  the  son,  then  about  fifteen  years  of  age,  and  two  other 
&vorite  young  men  of  nearly  the  same  age,  should  remain  on 
the  farm,  the  testator  made  the  following  provision:  ^'My 
administrator  shall  oversee  and  take  charge  of  my  fiurm,  and 
keep  the  negroes  employed  on  the  same  until  my  son,  J.  K. 
Burgess,  arrives  at  twenty  years  of  age ;  and  I  hereby  empower 
(my  executors)  to  manage  all  my  property  as  aforesaid,  as  I 
myself  could  do  were  I  alive  and  present/* 
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Under  the  advice  of  professional  counsel,  Green  soon  re- 
moved to  the  fium  thus  devised,  and  took  with  him  his  wife, 
his  minor  son,  a  Miss  McAfee,  two  negro  boys,  five  and  eight 
jears  old,  and  sixteen  head  of  cattle  and  horses;  and  for  cul- 
tivating the  fium  he  reserved  from  the  sale  of  the  testator's 
personalty  eight  horses,  two  yoke  of  oxen,  fifteen  head  of 
dkeep,  fifteen  hogs,  four  milch  cows,  three  beds  and  furniture, 
the  stock  of  provisions  on  hand,  the  household  and  kitchen 
(umitore,  and  a  portion  of  the  &rming  implements.  After 
managing  this  property  by  tillage,  pasturage,  and  buying 
stock  to  be  grazed  and  fed,  and  also  selling  it,  until  J.  K. 
Burgess  attained  twenty  years  of  age,  a  period  of  about  five 
years,  he  surrendered  to  him  the  fiirm  and  other  things  on 
it,  except  some  articles  not  considered  necessary  for  his  use. 

After  a  settlement  in  the  county  court  of  the  executorial 
aooounts,  not  including  the  fiuming  operations,  the  results  of 
which  had  not  been  disclosed,  this  suit  in  equity  was  brought* 
by  J.  K.  Burgess  against  Green,  impeaching  that  settlement, 
and  rgLlling  for  a  discovery  and  settlement  of  the  fitrming  con- 
cern. The  answer  disclosed  the  fact  that  this  latter  account, 
as  then  for  the  first  time  rendered,  after  allowing  Green  what 
he  charged  for  his  services,  did  not  make  both  ends  meet,  but 
left  the  fium  in  debt. 

The  circuit  court,  adjudging  that  Green  had  no  right  to 
occupy  the  farm  as  executor,  referred  the  case,  to  a  commis- 
sioner for  settlement,  on  the  basis  of  unauthorized  tenancy, 
and  directed  him  to  charge  Green  as  hirer  and  renter. 

The  report,  on  that  scale,  brought  Green  in  debt  to  Burgess 
to  the  amount  of  $6,785.33,  and  neither  party  excepted  to  that 
report  ITet  the  successor  of  the  judge  who  laid  the  basis  of 
settlement  according  to  which  the  report  was  made  adjudged 
to  Green  against  Burgess  the  sum  of  five  thousand  one 
hundred  and  thirty-two  dollars,  and  this  appeal  calls  for  a 
reversion  of  that  judgment. 
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The  foundation  of  such  a  judgment  is  not  disclosed  in  the 
unopposed  report  by  the  conunissioner,  or  elsewhere  in  the 
record,  even  though  the  judge  seemed  to  think  a  chat^  by  the 
appellee,  in  tbe  ibrm  of  counter-claim  for  bis  services,  of  the 
alleged  value  of  three  thousand  eigbt  buadred  doUan,  was 
admitted  by  not  auswering  it,  wbioh  the  Code  does  not  require 
as  to  questions  of  value. 

While  we  can  not  concur  with  the  first  circuit  judge  In  his 
opinion  that  a  peremptory  power,  as  in  this  case,  leaving  no 
discretion  except  in  the  mode  of  exercising  it,  as  in  all  caaea 
of  executors,  we  are  yet  satisfied  that  the  appellee,  in  settling, 
as  he  did,  on  the  appellant's  &nn,  acted  in  good  &itb  in  the 
discharge  of  what  he  was  advised  to  be  his  du^,  and  ought 
not  therefore  to  be  considered  as  an  usurper  or  intruder,  nor 
chai^;ed  against  his  will  as  an  ordinary  or  conventioDal 
tenant.  Still  it  seems  to  us  that  tbe  testator  never  contem- 
plated a  residence  by  his  chosen  executors  and  their  bmilies, 
or  by  either  of  them,  with  his  fiunily,  on  the  devised  &rm, 
but  expected  their  supervision  only  with  the  aid  of  an 
employed  overseer;  and  we  feel  quite  sure  that  he  never 
expected  that  the  appellee  would  keep  any  of  his  own  stock 
on  the  appellant's  farm^  or  employ  its  working  force  in  culti- 
vating and  improving  his  own  farm,  as  he  did  oocasiooally; 
nor  that  he  would  take,  as  be  did,  timber  from  tbe  appellant's 
farm  for  tbe  use  of  his  own. 

All  this  may  have  been  done  in  good  faith,  but  it  was 
unauthorized. 

And  it  is  a  remarkable  circumstanoe  that  while  the  appellee 
nsed  both  &rm8,  and  the  appellant's  as  rather  subservient  to 
his  own,  yet  there  is  no  intimation  of  loss  on  bis  own,  or  of 
tbe  amount  of  its  profit.  This  is  entitled  to  conuderatdon 
hereafter. 

The  testator  intended  that  the  appellant's  estate  sboald  be 
prudently  managed  by  itself  and  on  lis  own  resoaroes  for  the 
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appellant^s  benefit  alone.  It  was  not  so  managed.  And  this 
may  afford  a  cine  to  the  strange  result,  which  may  have 
honestly  occurred. 

Bat,  according  to  the  fects,  we  can  not  say  that  the  family 
of  the  appellee  increased,  unnecessarily  or  at  all,  the  expense 
of  his  required  superintendency,  or  that  he  in  any  respect  did 
what  he  knew  to  be  wrong.  But  we  mui$t  say  that  he  seemed 
to  aim  more  for  profit  for  himself  than  for  the  appellant. 

Then,  difficult  as  it  is  to  adjust  the  fiurming  concern  with 
sure  justice  or   precise  accuracy,  we    think  that  the  most 
reasonable  and  proximate  mode  of  adjustment  is  to  charge  the 
appellee  with  what  he  ought  to  have  made  by  such  manage- 
ment, as  the  testator  required  and  expected,  and  to  allow  him 
the  true  value  of  his  services,  living  as  he  did  and  acting  as 
he  did,  and  qualified  just  as  he  may  in  fact  have  been  for  such 
a  trost.    And  on  the  return  of  the  case  to  the  circuit  court 
a  commissioner  must  investigate  this  branch  of  the  case  on 
the  fiusts  and  pleadings  as  they  are,  or  such  supplemental  facts 
and  pleadings  as  the  parties  may  prefer.     And  as  the  judg- 
ment appealed   from  is  essentially  d^fierent  from  any  result 
which  the  prescribed  proof  can  produce,  and  evidently  more 
prejndiinal  to  the  appellant,  it  is  reversed,  and  the  cause 
remanded  for  further  proceedings,  as  indicated  in  the  foregoing 
Dpinion« 


BUSH'S  EEPOETa 
Whlpps,  Ac  T.  EUU,  lu). 


Ciflt  00— FBTmON  EQUITY— 

Whipps,  &c.  V.  Ellis,  &c. 

APPBAL   FBOH    KIVTON   CIRCUIT  COTTST. 
&  HOBRIAOK  EXECUTED  IN  OONTEMPLATION  OF  BAKXBUPTCT  IB  HELD  TO 

Bi  VOID. — la  this  case  the  mortgage  was  executed  ten  d*7*  befora 
the  mortgagor  filed  his  petition  in  bankraptcf.  The  mortgagcci 
wen  made  parties  to  the  proceedings  in  bankmptcj,  but  fiuled  to 
assert  in  the  Federal  court  any  rigiit  under  their  mortgage.  After 
the  sale  of  the  mortgaged  land  by  the  usignee,  and  the  coDfirmatial 
of  tlie  ule  by  the  court,  the  mortgagees  filed  their  action  in  the 
Kenton  Circuit  Court,  seeking  a  recovery  on  the  alleged  ground  that 
the  purchaser  had  purchased  and  still  held  the  land  subject  to  the 
mortgage.  The  judgment  of  the  drcoit  court  dismia^g  the  mott 
gagee's  petition  is  affirmed. 

CABLIBI.E  &  CVHara, For  Appellant^ 

CITED 
Bankrupt  Lttw  of  Congreas  of  1867,  tectiau  W. 
James's  Bankrupt  Law,  pages  164.  60. 

Uenzies  &  FuBBEB, For  Appellees, 

CITED 
Bankrupt  Law  of  Cougren  of  1807,  sections  9,  8,  2B. 
Billiard  on  Bankruptcy,  870.  871. 
Act  of  March  10,  1806,  1  Stanton,  SS8. 

JUDQB  PETERS  deutbred  the  oronoN  or  TBI  covkt. 

In  Aagust,  1868,  this  suit  -wbb  ioBtituted  by  appellants, 
and  they  allege  that  Absalom  Ellis,  being  indebted  to  them 
in  the  sum  of  11,514.58,  due  and  payable  on  the  Ist  of  June, 
1868,  executed  to  them  a  mor^ge  on  the  19th  of  February, 
1868,  on  seventeen  and  three  fourth  acres  of  land  in  Keotos 
County  to  secure  said  debt,  and  they  make  a  copy  of  said 
mortgage  a  part  of  their  petition. 
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They  farther  allege  that  after  the  execution  of  the  mort- 
gage EUifl  filed  his  petition  in  bankruptcy,  and  that  the 
defendant,  Levis,  was  appointed  his  assignee,  and  as  such 
claims  some  interest  in  the  mortgaged  property ;  but  they  say 
his  interest  is  inferior  to  theirs,  and  they  pray  for  a  foreclosure 
and  sale  of  the  property,  and  an  appropriation  of  the  proceeds 
or  a  saffioiency  thereof  to  pay  their  debt. 

The  appellees,  HenYy  Worthington,  F.  and  J.  Power,  and 
Jesse  Wilcox,  partners  in  trade,  on  their  petition  were  made 
defendants,  and  allege  that  on  the  29th  of  February,  1868, 
said  Ellis  filed  his  petition  in  bankruptcy  in   the  District 
Court  of  the  United  States  for  the  District  of  Kentucky, 
making  appellants,  appellees,  and  all  his  creditors  parties 
thereto,  and  that  they  were  all  brought  before  the  court;  that 
with  his  petition  said  Ellis  presented  a  schedule  of  and  sur- 
rendered all  his  property  to  said  court,  including  the  land  in 
controversy ;  that  upon  said  petition  and  proceedingb  m  said 
court,  the  said  Ellis  was  declared  and  adjudged  a  bankrupt, 
and  all  his  estate,  including  said  tract  of  land,  was  transferred 
to  J.  8.  Levis,  the  assignee  in  bankruptcy,  to  whom  the  title 
to  said  property,  both  legal  and  equitable,  passed;  that  by 
the  order  of  said  court  said  land  was  sold  by  said  assignee, 
and   they  became  the  purchaser^  thereof  at  said  sale,  and 
thereby  became  the  legal  owners  of  the  same. 

It   is  further  alleged  that  at  the  date  of  the  mortgage 
said  fSlis  was  lai^ly  indebted  to  appellants  and  others,  said 
indebtedness  amounting  to  about  twenty-seven  thousand  dol- 
larSy  and  his  whole  estate  did  not  amount  to  over  two  thou- 
sand eight  hundred  dollars,  and  was  then  insolvent;  that  he 
executed  said  mortgage  with  the  fraudulent  intent  to  hinder 
appellees  and  other  creditors  in  the  collection  of  their  debts 
and  to  prefer  appellants;  that  they  were  apprised  of  his  inten- 
tionSy  and  participated  in  the  fraud  by  accepting  said  motrgage. 
They  alflo  charge  that  Ellis  was  at  the  date  of  the  mortgage 
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indebted  to  them  in  the  sam  of  fifteen  thousand  two  hundred 
and  forty-five  dollars^  for  which  they  pray  judgment,  and  made 
their  answer  a  cross-petition. 

The  proceedings  in  bankruptcy  are  made  part  of  and  filed 
with  the  answer.  They  also  filed  the  deed  of  Levis,  the  assignee 
in  bankruptcy,  to  them  for  said  land,  the  proceedings  showing 
the  sale  by  the  assignee,  the  purchase  by  them,  the  confirma- 
tion by  the  court,  and  approval  of  the  tieed.  Appellants  filed 
a  reply,  in  which  they  deny  that  Ellis  executed  the  mortgage 
to  them  in  contemplation  of  insolvency,  or  for  the  purpose 
of  preferring  them  to  other  creditors.  They  say  that  when  he 
executed  said  mortgage  to  them  he  believed  he  was  solvent, 
and  that  he  was  then  able  to  pay  all  his  individual  debts;  but 
he  was  then  bound  as  surety  for  others  whom  he  believed  to 
be  solvent,  but  who  afterward  became  insolvent,  and  was 
thereby  forced  into  bankruptcy. 

They  then  deny  that  said  district  court  ever  adjudged  their 
mortgage  invalid,  or  that  it  was  executed  with  the  fraudulent 
design  to  prefer  them  to  other  creditors  and  in  contemplation 
of  insolvency;  and  allege  that  appellees  by  their  purchase 
acquired  said  property  subject  to  their  mortgage,  and  deny 
that  the  same  was  made  to  secure  a  pre-existing  debt. 

On  hearing  the  petition  ^as  dismissed,  and  plainti£&  below 
have  appealed. 

If  the  mortgage  to  appellants  can  not  be  sustained,  or 
under  the  provision  of  the  bankrupt  act  is  void,  although  the 
question  of  its  validity  may  not  have  been  made  and  decided 
in  the  district  court,  still  appellants  can  not  maintain  this  action, 
and  are  not  prejudiced  by  the  judgment  complained  of. 

The  35th  section  of  the  bankrupt  law  provides  "that  if 
any  person,  being  insolvent  or  in  contemplation  of  insolvency, 
Avithin  four  months  before  filing  the  petition  by  or  against 
him,  with  a  view  to  give  preference  to  any  creditor,  or  person 
having  a  claim  against  him,  or  who  is  under  any  liability 
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for  him^  procures  any  part  of  his  property  to  be  attached^ 
seqaesteredj  or  seized  on  execution,  or  makes  any  payment, 
pledge,  assignment,  transfer,  or  conveyance  of  any  part  of  his 
property,  either  directly  or  indirectly,  absolutely  or  condi- 
tionally, the  person  receiving  such  payment,  pledge,  assign- 
mentj  transfer,  or  conveyance,  or  to  be  benefited  thereby,  or 
by  such  attachment,  having  reasonable  cause  to  believe  such 
person  is  insolvent,  and  that  such  attachment,  payment,  pledge, 
assignment,  or  conveyance  is  made  in  fraud  of  this  ady  the  same 
^M  he  widj  and  the  assignee  may  recover  the  property  or 
the  value  of  it  from  the  person  so  receiving  it  or  so  to  be 
benefited;  and  if  any  person,  being  insolvent,  or  in  contem- 
plation of  insolvency  or  bankruptcy,  within  six  mordhs  before 
filing  of  the  petition  by  or  against  him,  makes  any  payment, 
sale,  assignment,  transfer,  conveyance,  or  other  disposition  of 
any  part  of  his  property  to  any  person  who  then  has  reasonable 
canse  to  believe  him  to  be  insolvent,  or  to  be  acting  in  con- 
templation of  insolvency  and  that  such  payment,  sale,  assign- 
ment, transfer,  or  other  conveyance  is  made  with  a  view  to 
prevent  his  property  from  coming  to  his  assignee  in  bank- 
ruptcy, or  to  prevent  the  same  from  being  distributed  under 
this  act,  or  to  defeat  the  object  of,  or  in  any  way  impair, 
hinder,  impede,  or  delay  the  operation  and  effect  of,  or  to 
evade  any  of  the  provisions  of  this  act,  the  sale,  transfer, 
assignment,  or  conveyance  shall  be  void,  and  the  assignee 
may  recover  the  property,  or  the  value  thereof,  as  assets  of 
die  bankrupt.    And  if  such  sale,  transfer,  assignment,  or  con* 
veyanoe  is  not  made  in  the  usual  and  ordinary  course  of  business 
of  the  debtor,  the  &ct  shall  be  prima  fade  evidence  of  fraud. 
Any  contract,  conveyance,  or  security  made  or  given  by  a 
bankmpt  or  other  person,  with  or  in  trust  for  any  creditor, 
for  securing  the  payment  of  any  money  as  a  consideration  for, 
or  with  intent  to  induce  the  creditor  to  forbear  the  opposing 
the  application  for  discharge  of  the  bankrupt,  shall  be  void,''  etc. 
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The  foregoing  quotation  contains  all  of  &e  aectioD  that  on 
have  any  application  to  this  case. 

It  will  be  observed  that  the  mort^i^  set  up  by  appellant! 
was  made  only  ten  days  before  the  mortgagor  filed  hla  petition 
in  bankruptcy,  and  months  before  the  debt  It  professee  to 
secure  was  due;  nor  does  there  appear  to  have  been  any 
pressure  on  the  part  of  the  mortgagees  for  their  debt.  Such 
pressure  by  law  could  neither  have  been  threatened  nor  made 
from  anything  that  appears,  because  the  debt  was  not  due. 

The  mortgagor's  assets  were  sufficient  to  pay  but  little  over 
one  dollar  on  a  thousand  dollars  of  his  indebtedness.  This 
condition  of  his  aSairs  must  have  been  known  to  him,  and  it 
is  scarcely  possible  that  appellants  were  ignorant  thereof. 

Such  utt^r  inability  to  pay  his  debts  and  hopeless  insolv- 
ency left  no  reasonable  expectation  of  avoiding  bankruptcy, 
and  the  mortgage  must  have  been  made  in  contemplation  of 
auch  a  result ;  and  stilt  further,  it  was  not  made  in  the  ordinary 
and  usual  business  of  the  debtor,  which  &ct  is  to  be  regarded 
as  prima  /a&e  evidence  of  fraud,  as  provided  in  a  paragraph 
of  the  section  cited,  and  that  is  not  repelled  by  any  other 
evidence.  All  these  facts  and  circumstances  leave  no  room 
for  escape  that  the  mortgage  was  made  in  contemplation  of 
bankruptcy,  and  that  appellants  were  not  ignorant  of  the 
motive  of  the  mortgagor.  Besides,  they  were  notified  of  Ellis's 
application  for  the  benefit  of  the  bankrupt  law;  they  never 
appeared  and  set  up  claim  to  this  land,  but  remained  sUent 
and  inactive  until  after  the  sale  of  the  land,  the  confirmation 
thereof,  and  a  conveyance  made  to  appellees  by  the  order  of  the 
court,  and  they  do  not  attempt  to  account  for  their  negligence. 

It  is  said  by  appellants  that  the  law  will  not  execute  itself. 
Tliat  is  an  argument  scarcely  available  to  them.  They  are 
plaintififs  seeking  relief,  and  it  devolves  on  them  to  show  a 
right  superior  to  appellees,  which  they  have  fiuled  to  do. 

Judgment  affirmed. 
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Oaob  01— petition  ORDINARY— Octobbb  a 

Duker  v.  Franz. 

IFPKAL  TBOU  JSFFBB80K  00X7BT  OF  OOMlfOV  FLXA8. 

i«  Matbsial  ALTKRATioK  iH  A  NOTB. — "EvcTy  material  alteration  in  a 

note  made  after  its  deliyery,  and  without  the  consent  of  the  payor, 

renders  it  Toid. 

t  Alteration  in  a  notb  to  corrsct  a  mtstakb. — The  holder  of  the 

note  has  no  right  to  make  an  alteration  to  correct  a  mistake,  onless 

to  make  the  instmment  conform  to  what  M  the  parties  to  U  agreed 

er  intended  it  ehauld  Kaoe  been;  but  this  mnch  he  can  do  without 

destroying  the  legal  efficacy  of  the  writing.    (Hervey  ▼.  Hervey, 

16  Mune,  857;  Parsons  on  Bills  and  Notes,  560,  570,  571.) 

t  hi  this  case  the  proof  showed  that  the  note  was  dated  1868,  when 

aoeording  to  the  intent  of  the  parties  it  ought  to  have  been  dated 

1869,  and  that  it  was  changed  to  1869  by  writing  9  over  &    The 

ooort  below  properly  rrfueed  to  instruct  the  jury  that  if  the  alteration 

in  the  date  of  the  note  was  made  after  the  execution  and  delivery 

of  the  note,  without  the  knowledge  or  consent  of  the  payor,  either 

by  the  holder  or  with  his  permission,  that  the  same  was  thereby 

rendered  void,  ^^  though  the  change  toae  made  in  order  to  correct  a 

mietaie.'' 

i  ORinncBNNBBS. — ^The  defense  of  drunkenness  is  not  made  out  when  it 

Appears  by  the  evidence  that  the  defendant  was  conscious  of  his  con- 

ditioii,  and  knew  what  he  was  doing  at  the  time  the  note  was  made. 

Ojdibitz  &  Wehle, For  Appellant^ 
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JUDGE  LINDSAY  SELiTiitzD  thk  opinioh  or  thi  codkt. 

Duker,  as  the  surety  of  Zahner,  joined  with  him  in  the 
execution  of  a  note  to  Shoenlaub  for  eight  hundred  dollars, 
due  seven  months  after  date.  The  note  appears  upon  its  hce 
to  have  been  originally  dated  February  1,  1868,  and  to  have 
been  changed  to  1869  by  making  the  figure  9  over  the  figure  8. 
The  note  having  been  atfigned  to  Franz,  he  brought  suit  thereon 
in  the  Jefferson  Court  of  Common  Fleas. 

Duker  answered,  and  among  other  defenses  pleaded  that 
after  the  execution  and  delivery  of  the  note  its  date  had  been 
altered,  as  above  indicated,  without  his  knowledge  or  consent, 
and  that  in  consequence  of  said  alteration  was  not  his  act  anrl 
deed.  The  deposition  of  Zahner,  the  principal  in  the  note, 
makes  it  clear  that  February  1, 1869,  was  the  day  upon  which 
the  note  was  executed.  He  states  that  the  note  was  written 
by  him;  that  he  had  no  recollection  of  chan^ng  the  date  from 
1868  to  1869;  that  he  did  not  make  snch  change,  nor  did  he 
Bee  it  made  by  any  one  else;  and  that  the  note  in  its  present 
condition  is  jnst  as  it  was  when  he  and  Duker  signed  it,  except 
as  to  said  apparent  change. 
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Upon  the  trial  the  court  was  asked  to  instruct  the  jury  to 
the  effect  that  if  the  alteration  in  the  date  was  made  after  the 
execution  and  delivery  of  the  note,  without  the  knowledge  or 
consent  of  Duker,  either  by  the  holder  or  with  his  permission, 
that  the  same  was  thereby  rendered  void,  ^Hhough  the  change 
^E?8s  made  in  order  to  correct  a  mistake.'^  This  instruction 
was  refused ;  and  it  is  urged  with  earnestness  and  ability  that 
in  this  the  court  erred  to  the  prejudice  of  appellant.  It  seems 
to  be  the  correct  doctrine  that  an  alteration  of  a  note  after  its 
execution  and  delivery  will  render  it  void  in  case  said  alteration 
is  to  any  degree  material ;  and  if  the  true  date  of  the  not^ 
sued  on  was  1868  and  it  was  altered  to  1869,  it  can  not  be 
doubted  but  that  such  alteration  was  material. 

But  the  circumstances  in  this  case  indicate  that  the  date 
of  the  note  as  agreed  upon  and  intended  by  the  parties  was 
February  1,  1869,  and  not  1868.  And  if  such  be  the  fact,  we 
can  not  admit  that  the  alteration  made,  so  as  to  effectuate  the 
intention  and  agreement  of  those  interested,  is  of  itself  enough 
to  relieve  the  obligors  from  the  performance  of  their  under- 
taking. 

It  is  true  that  upon  this  question  there  is  some  conflict 
of  authority,  but  we  think  the  reason  and  philosophy  of  the 
hw  demands  that  a  case  of  this  character  should  be  made  an 
exception  to  the  general  rule,  that  every  material  alteration  in 
a  note  made  aft«r  its  delivery  and  without  the  consent  of  the 
payor  renders  it  void,  if  indeed  it  comes  within  that  general 
role.     We  agree  that  the  holder  of  the  note  has  no  right  to 
make  an  alteration  to  correct  a  mistake,  unless  to  make  the 
instroment  conform  to  what  oil  parties  to  it  agreed  or  intended 
it  Acndd  have  been;  but  this  much  he  can  do  without  destroy- 
ing the  legal  efficacy  of  the  writing.    (Hervey  v.  Hervey, 
15  Maine,  357;  Parsons  on  Bills  and  Notes,  569,  570,  571.) 
The  instruction  asked  for  was  not  qualified  so  as  to  bring  it 
intbin  this  principle,  and  was  properly  refused. 
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The  defense  of  draDkensees  was  not  made  out  by  the  evi- 
lenoe ;  and  though  the  Bignature  of  Duker  ia  not  as  Ic^ble 
IS  it  would  have  been  perhaps  had  he  been  entirely  sober,  yet 
here  is  evidence  that  he  was  conscious  of  his  condition  and 
mew  what  he  was  doing  at  the  time  the  note  was  made, 
rhese  issues  were  both  properly  submitted  to  the  jury  by  the 
nstmctions  of  the  court ;  and  as  it  was  proven  that  he  did 
nite  &t  least  a  portion  of  his  signature,  and  as  the  note  itself 
ras  before  the  jury  for  their  inspection,  their  verdict  on^.t 
tot  to  have  been  disturbed. 

Wherefore  the  judgment  of  the  court  below  is  affirmed. 


Cub  88— petition  EQUITY— 

Faris  and  wife  v.  Dunn,  &c. 

APPIUI.  FBOM  OABEABD   OtBCDtT   COUKT. 

.  RBBUi/mtQ  TRUSTS. — A  married  woman  relinqauhed  ber  dower  in  fl*a 
hondred  acres  of  land  sold  and  conveyed  by  her  hnsbuid  to  their 
•on-in-I&w,  on  tbe  condition  tbat  their  ungle  daughter  should  tutve 
one  hundred  acres  of  the  land,  or  its  equivalent,  ten  thousand  doUan, 
to  secure  her  a  home. 

Tme  to  the  Iniat,  the  father  bought  for  his  danghter  a  hundred 
acres  of  land  selected  by  her,  and  paid  for  it  with  her  money  received 
and  held  for  thai  purpoie,  and  without  her  knowledge  or  consent 
took  the  conveyance  of  the  legal  title  to  himself.  Immediately  after 
the  purchase  in  1853  tlie  father  put  his  danghter  in  posseedon  of  the 
land  so  bought  for  her,  where  ever  sin ce  she  has  resided  as  her  ooly 
home.  A  trutt  mat  thui  raited  in  fa»or  of  the  daughUr  in  poMMfioN, 
which  was  sufficient  to  protect  her  poBseamon  and  title  against  the 
mortgagees  of  her  father. 

.  Betultinff  truttt  may  be  ettablitli^  bt/  oral  Uttinumj/  as  satiBfactorily  as 
hy  written  evidence.     (Boyd  v.  McClain,  1  Johnson's  Chancer?,  688.) 

.  Prior  equttt,  dombinbd  with  lohu  pobsbssiok,  a  oooo  ixraxieM.— 
A.  party  having  a  prior  subsieting  equity — an  availahls   icmlting 
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tnnt — oombined  with  long  poeBession,  under  a  rerbal  contract  not 
Tddy  woold  haTe  a  sofficient  defense,  even  if  not  enforceable  as  a 
trust  against  parties  in  the  adverse  possession. 
L  A  good  defense  to  a  party  in  possession  of  land  might  not  be  enforce- 
able as  a  good  cause  of  action  against  another  party  in  the  adrerse 
posMBsion  of  the  same  land. 

&  A  DEYIBKB   CAN    NOT   CLAIM    UNDBB   AND   AOAIN8T   THB    8AMB   WILL — 

WfiBN  HB  MUST  ELBCT. — ^Before  a  devisee  can  be  required  to  make 
an  election  the  will  must  clearly  show  that  the  testator  so  intended. 
Every  case  of  election  therefore  supposes  a  plurality  of  gifts  or 
rights,  with  an  intention,  express  or  implied,  of  the  party  who  has 
the  right  to  control  one  or  both  that  one  should  be  substituted  for 
the  other. 
€L  EarroppKL  must  bb  plbadbd  bbforb  it  can  qpbratb  as  such. — ^Not 
being  pleaded,  the  question  of  estoppel  wss  not  litigated  in  this  case. 

7.   PdBCHASB  OV  0NB*8  own   land  at  a  DBCRBTAL   SALB — PuUCHAflEB   n 
i»WT.gAftgn    FROM    BONDS    TOB    FUBCHASK    PBICB    IN    THIS    CA8B. — See 

opinion  and  response  of  the  court  for  the  facts  and  reasons  for  this 
decision;  and 
&  Tks  mtretff  it  $tiU  require  to  litigaU  hU  liaHnlity  on  the  bonds  for  the 
purchase  of  the  land  as  if  substituted  to  .the  place  of  the  principal, 
while  the  principal  is  fully  released.  See  the  opinion  and  response 
of  the  court  for  the  facts  and  reasons  for  this  dedsioiL 

RM.AW.O.:Bradley,} For  Appellant, 
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JHIBF  JUSTICE  KOBEBTSON  dilitbud  thk  oporioir  or  tbx  oour. 

TIlis  has  been  a  prolonged  and  vexatious  litigation,  and 
his  court  has  hitherto  reversed  three  successive  orders  of  the 
circuit  court,  and  remanded  the  case,  each  time  for  ftuther 
ireparation;  but  in  no  instanoe  concluding  or  affecting  the 
ippellant,  Mrs.  Faris,  in  her  title  to  her  home,  which  is  the 
iltimate  question  involved.  And  now,  thoitgh  we  think  that 
he  circuit  court  again  erred  in  rejecting  the  cross-petition  of 
he  appellants  against  William  A.  Hoskins,  yet  considering 
he  case  sufficiently  prepared  for  a  final  decision  so  far  as  the 
ippellanta  are  concerned  in  the  fundamental  question  which 
lan  not  be  affected  by  collateral  controversies,  we  will  at  once 
iroceed  to  consider  that  vital  question,  and  to  that  extent 
Jose  this  case. 

Before  the  year  1852,  William  Hoskins — upright,  indus- 
rious,  economical,  and  provident— owned  his  homestead  tract 
)f  about  five  hundred  acres  of  first-rate  land  in  Garrard  County, 
Ltthe  forks  of  the  turnpike  from  LexiugtOQ  to  DauWUe  and 
o  lAucaater,  equidistant  from  the  bifurcation ;  and  also  seven 
valuable  slaves,  three  of  whom  were  excellent  blacksmiths, 
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and  a  corresponding  personalty.    Becoming  too  old  for  snob 
cares,  and  being  to  some  extent  embarrassed  by  advancements 
to  most  of  bis  children  and  responsibilities  for  some  of  them, 
be  sold  his  land  to  bis  son-in-law,  ''Dick  Robinson/'  who 
sold  to  Jobn  S.  Hoskins,  who  sold  to  Richard  Robinson,  who 
sold  to  Wm.  A.  Hoskins,  who  resold  to  the  said  Robinson, 
the  son-in-law  of  said  Wm.  Hoskins,  to  whom  the  legal  title 
was  conveyed  on  the  condition  that  the  original  vendor's 
daughter,  Eliza  V.  Hoskins,  now  Faris,  who  had  devotedly 
dedicated  a  long  celibacy  to  the  care  of  her  aged  parents,  and 
bad  never  been  advanced,  shoald  have  one  hundred  acres  of 
the  land,  or  its  equivalent,  ten  thousand  dollars,  to  secure  her 
a  home  whenever  needful.     Her  mother  refused  to  relinquish 
her  dower  unless  that  provision  should  be  made,  and  finally 
made  the  relinquishment  in  consideration  of  that  plighted  lien 
for  her  faithful  and  otherwise  unprovided-for  daughter.     She 
preferring  another  hundred  acres  in  sight  of  the  old  home- 
stead, and  Robinson  being  pleased  with  her  choice,  her  father, 
true  to  the  trust,  bought  for  her  the  selected  tract;  paid  for  it 
with  her  money  received  and  held  for  that  purpose;  and,  as 
we  may  presume  from  the  record,  without  her  knowledge  he 
took  a  conveyance  of  the  legal  title  to  himself,  which,  when 
informed  of  the  &ct,  she  urged  him  to  convey  to  her;  but  he 
deferred  it  to  his  will,  and  assured  her  that  her  title  should  in 
that  way  be  secured.     Immediately  after  that  purchase  in  the 
year  1852  her  fistther  put  her  into  possession  of  the  land  so 
bought  for  her,  where  ever  since  she  has  resided  as  her  only 
home,  and  so  always  recognized  by  her  parents,  her  brothers 
and  sisters  and  neighbors,  and  for  a  long  time  by  her  brother- 
in-law,  ''Dick  Robinson*^  himself,   for  whom  "Oamp  Dick 
Robinson''  was  so  named.  Her  father  died  in  December,  1862, 
and  in  1866,  during  the  pendency  of  this  suit,  her  mother, 
who  lived  with  her,  being  also  dead,  she  intermarried  with 
ber  co-appellant,  James  W.  Faris. 
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On  the  12di  of  February,  1659,  her  &ther,  having  become 
adebted  to  several  persons  about  eight  thousand  dollars  on 
is  son  William's  account,  as  we  feel  authorized  to  bellrve, 
lortgaged  his  slaves  and  her  "home"  to  indemnify  the  mort- 
f^;ees,  I>unn  and  Richardson,  and  the  said  IMck  Bobinson, 
ar  their  undertaking  to  pay  within  a  year  that  a^;regate  debt, 
ihe  did  not  consent  to  the  mortgage  of  her  land,  and  lier 
nther  resisted  it  until  overcome,  as  one  of  them  admitted,  by 
be  persuation  of  the  mor^ngees;  and  doubtless  he  finally 
ielded  under  the  belief  that  his  son  William  would  redeem 
be  mortgage,  and  that  if  he  should  &il  to  do  so  the  other 
mortgaged  property  would  save  her  land — as  it  might  and 
robably  would  have  done  had  the  slaves  been  opportunely 
old  by  the  mortgagees. 

In  August,  1863,  the  mortgagees  filed  a  petition  to  foreclose 
beir  mortgage,  which  the  appellant,  Eliza,  resisted  as  to  her 
md  on  various  defensive  grounds.  The  circuit  court,  how- 
ver,  decreed  the  sale  of  that  land  alone.  At  the  sale  by  the 
ommissioner  under  that  decree,  to  prevent  the  embarrassment 
nd  difficulty  that  might  result  from  a  purchase  by  a  stranger, 
he,  advised,  as  we  infer,  by  her  brother  William  (who  prom- 
jed  to  become  her  surety,  and  who,  as  appears  to  us,  said  he 
ronid  pay  the  debt),  bought  the  land  for  the  amount  required 
Q  satisfy  the  mortgage,  and  executed  bonds  with  the  said 
V^illiam  as  her  surety. 

To  compel  him  to  relieve  her  from  these  bonds,  not  yet 
ollected,  was  the  principal  object  of  her  crosa-petition  against 
litn ;  and  that  litigation  in  some  form  may  survive  our  judg- 
lent  in  this  case,  even  though  her  cross-petition  was  dismissed 
ly  the  decree  appealed  from,  and  by  which  she  was  also 
rdered  to  pay  off  the  sale-bonds  or  give  up  her  home. 

Upon  the  &cts  proved  this  court  is  satisfied  that,  waiving 
[uestioDS  of  champerty  and  limitation  on  account  of  long  and 
Averse  possession,  the  appellant,  Eliza,  for  not  only  a  good 
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bat  a  valuable  coiisideration,  is  entitled  to  the  land  in  contest 
onder  a  valid  and  available  resulting  trust.  Such  right  would 
be  clear  at  common  law ;  and  as  she  does  not  appear  to  have 
consented  to  the  conveyance  of  the  legal  title  to  her  &ther, 
and  he  moreover  disregarded  the  trust  by  that  nominal 
conveyance,  the  20th  section  of  the  chapter  on  real  estate 
(2  Stanton,  page  130)  does  not  affect  her  equitable  right  as 
recognized  and  protected  by  the  modem  common  law  against 
porchasers  with  notice  of  it ;  but  the  22d  section  of  the  same 
chapter  excepts  and  saves  it. 

And  in  this  case  Robinson,  as  one  of  the  mortgagees,  being 

alflo  a  party  to  the  trust,  had  indisputable  and  conclusive 

notice  of  all  the  &cts  from  which  the  trust  resulted,  and, 

though  not  necessary,  the  other  mortgagees  had  presumptive 

notice.    They  all  took  the  mortgage  therefore  subject  to  her 

prior  and  still  subsisting  equity,  which,  comlnned  with  her  long 

pestarion  under  a  verbal  eordrcust  not  void,  toould  be  eujffieienUy 

d^enrive  against  them,  evenif  not  enforceable  as  a  trust  had  they 

beeninihe  adverse  possession,  and  she,  as  plaintiff,  had  sued  them. 

She  is  not  estopped  by  bidding  for  the  land  and  executing 

the  bonds  for  the  price.     She  bid  for  only  what  was  beneficially 

her  own,  and  thereby  did  the  mortgagees,  who  knew  that 

they  had  no  right  to  sell  her  land,  no  harm.    Her  bonds 

therefore  were  executed  without  any  binding  consideration, 

and  are  held  on  an  implied  trust  of  revocation  by  her  volition. 

There  is  no  estoppel  here,  nor  in  her  conduct  as  nominal 

execatrix  associated  with  the    mortgagee,  Dunn,  as  acting 

execator;  nor  in  any  of  her  personal  conduct,  active  or  passive, 

properly  considered,  do  we  see  anything  that  should  estop  a 

helpless  and  confiding  woman,  always  ignorant  of  her  rights 

and  of  the  law,  and  most  of  the  time  covert,  from  continuing 

to  assert  her  meritorious  and  enforceable  claim  to  the  land ; 

and  insisting  on  her  exoneration  from  the  burden  of  again 

vaying  for  it,  and  releasing  her  from  the  bonds,  and  thereby 
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viog  the  whole  obligation  on  her  co-obligor,  W.  A. 
ins  (who  is  equitably  prosecuted),  will  do  no  injusdoe  to 
T  (o  the  mortgagees.  The  mortgagees  recklessly  inclnded 
and  in  the  mortgage  against  the  mortj;agor*s  free  will, 
without  her  consent  or  knowledge,  when  they  knew,  or 
:  to  have  known,  that  it  was  equitably  hers,  and  ia  her 
1  poasessioD,  unassailed  and  in  conscience  unassailable, 
moreover,  hod  they  sold  all  the  slaves  as  soon  as  tfaev 
;  have  done  so,  but  little  if  aoy  of  the  mortgage  debt 
I  have  been  left  unpaid.  Only  by  keeping  two  of  the 
smiths — ^proved  to  have  been  worth  fifteen  hundred 
■s  each  as  late  as  the  year  1863 — they  lust  three  thoosand 
'a  as  a  consequence  of  the  emancipation  of  those  slaves 
15.  And  though  in  a  former  opinion  this  court  suggested 
it  was  not  then  "prepared"  to  say  that  the  mortgagees 
i  account  for  any  of  the  slaves,  yet  subsequent  develop- 
I  and  the  present  status  of  the  parties  have  essentially 
:ed  the  phase  of  the  case  on  that  point.  If  the  mort- 
s  lose  anything  it  is  their  own  &ult. 
>r  can  W.  A.  Hoskins  justly  complain  if  the  burden  of 
>nds  shall  fall  on  him,  and  thereby  this  litigation  shall 
brogation  and  transference  he  carried  on  by  and  between 
nd  the  mortgagees  and  executors,  as  the  parties  whose 
ict  originated  and  prolonged  thia  vexatious  and  nnnec- 
'  strife.  This  record  affords  intrinsic  evidence  that  he, 
lit  any  apparent  capital  of  his  own,  drew  on  his  Other's 
D^ity  for  supplies  for  speculating  adventures,  and  thereby 
ibiitod  largely  to  his  father's  embarrassing  change  of 
tioii,  otherwise  inexplicable.  His  letters  to  his  &theT 
i  his  sister  Eliza  conduce  to  show  that  he  owed  his  &tber 
than  the  debt  fur  which  the  mortgage  was  given,  and 
that  he  therefore  promised  his  &ther  that  he  would 
e  him.  and  promised  her  that  if  she  shoold  give  ap  ber 
he  would  buy  for  her  a  better ;  and  these  tad  other  &cti 
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indicate  that  the  mortgage  debt  was  incurred  for  his  benefit 
by  his  &ther^  and  that  the  mortgage  would  never  have  been 
given  if  he  had  complied  with  repeated  promises  to  extricate 
his  &ther  from  embarrassment. 

Without  .reference  to  other  circumstances,  we  are  satisfied, 

ujKm  the  record  mm  before  us,  that  he  owed  his  father  as  much 

at  least  as  the  amount  due  on  the  mortgage,  and  therefore. 

as  between  the  appellant  Eliza  and  himself,  he  should  not 

complain  if  the  whole  burden  of  the  sale-bonds  be  put  on  him. 

But  as  his  indebtedness  to  his  father's  estate  has  not  been 

litigated  between  him  and  the  mortgagees,  or  between  him 

and  Dunn  as  executor,  and  especially  as  the  contemplated 

litigation  between  them  as  antagonist  parties  may  evolve  other 

material  fiicts,  what  we  have  said  is  not  to  conclude  him  on 

that  question,  or  fetter  a  full  investigation  between  him  and 

them  as  opposing  parties.     He  will  be  entitled  to  all  credits  to 

ffhich  the  mortgagor,  if  living,  would  be  entitled  in  a  contest 

between  him  and  the  mortgagees,  whether  on  account  of  any 

of  the  slaves,  or  payments  of  any  portion  of  the  mortgage  debt, 

or  otherwise.    And  these  will  be  the  principal  questions  in  the 

transposed  litigation  between  parties  not  hitherto  conflicting. 

From  the  foregoing  considerations,  we  conclude  that  the 
appellant,  Eliza,  should  be  released  from  the  sale-bonds,  and 
is  entitled  to  a  conveyance  of  the  one  hundred  acre  tract  of 
land  to  her  separate  use  in  fee-simple,  unincumbered  by  the 
unpaid  consideration,  and  that  the  payment  of  the  bonds 
should  be  settled  by  an  ulterior  litigation  on  amended  plead- 
mgs  between  the  mortgagees  and  executor  on  one  side  and 
^m.  A.  Hoskins  on  the  other. 

Wherefore  the  judgment  against  the  appellant,  Eliza,  sub- 
jecting her  to  the  payment  of  the  sale-bonds  and  dismissing 
her  cro8»-petition,  is  reversed,  and  the  cause  remanded  with 
infltructions  to  dismiss  the  petition  of  the  mortgagees  so  far 
as  it  affects  her,  and  to  cause  a  conveyance,  as  just  indicated, 
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to  be  made  to  her  as  purchaser  at  the  sale  by  the  commissioner, 
and  also  to  allow  the  executor  and  mortgagees  and  Wm.  A.  ' 
Hoskins  to  amend  their  pleadings  so  as  to  litigate  between 
themselves  concerning  the  payment  of  the  bond  for  which  said 
William  is  now  alone  responsible  as  co-obligor.    • 
Judge  Petebs  dissented  from  the  foregoing  opinion. 

To  appellees'  petition  for  rehearing  Chief  Justice  Robxrtsok  delivered 
the  following  response : 

As  the  opinion  in  this  case  has  been  in  several  respects 
misconceived,  and  consequently  misrepresented,  we  consider 
a  brief  response  to  two  very  elaborate  petitions  for  a  rehear- 
ing but  respectful  to  the  zealous  counsel  who  filed  them,  and 
befitting  the  cause  of  harmonious  jurisprudence  and  judicial 
rectitude  and  authority.  An  anxious  scrutiny  of  the  facts  and 
arguments  urged  in  the  petitions,  and  a  careful  reconsideration 
of  the  opinions  they  assail,  having  resulted  in  a  more  unanimous 
adlierence  to  the  essential  facts  and  established  principles  which 
sustain  it,  we  will  proceed  with  a  very  summary  exposition  of 
the  grounds  of  complaint,  and  of  the  true  fisusts  and  right  law 
on  which  it  will  be  cheerfully  lefl  to  rest  for  the  vindication 
of  its  accuracy  and  justice.  And  in  this  condensed  review 
the  order  of  the  attack  will  be  observed. 

1.  The  resulting  trust,  which  is  the  corner-stone  of  the 
opinion,  is  denied  rather  irresolutely,  without  a  denial  of  the 
indisputable  fiusts  or  the  citation  of  any  authority  to  ooonte- 
nance  the  negation.  The  condensed  facts  show:  firaty  that 
for  the  most  meritorious  consideration  of  both  gratitude  and 
paternal  duty,  and  also  for  a  valuable  consideration,  as  recited 
in  the  opinion,  William  Hoskins  dedicated  in  the  hands  of  the 
purchaser  of  his  homestead  farm  ten  thousand  dollars  as  a 
trust  fund  to  secure  to  his  daughter  Eliza  a  home  of  her  own ; 
seoondy  that  the  purchaser  paid  out  of  the  purchase-money 
the  amount  which,  reinvested,  bought  Eliza's  home  according 
to  the  requisitions  of  her  father  for  that  special  purpose; 
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third,  that  merely  because  he  made  the  contract  of  reinvestment 
and  was  a  protecting  fiither,  the  legal  title  was  conveyed  to  him 
without  knowledge  or  consent^  and  on  her  complaining  of  that 
formal  lodgment  he  soothed  her  by  the  assurance  that  it  was 
best,  and  that  her  title  should  be  secured ;  fourth,  that  he  forth- 
with put  her  into  the  exclusive  possession  of  the  land  as  her 
home^  and  that  he  and  the  &mily  and  neighbors  ever  afterward 
recognized  it  as  hers. 

On  these  fiu^ts,  did  not  a  trust  result  to  her  use  more  certainly 
than  it  would  have  done  had  he  merely  for  his  wife's  relinquish- 
ment of  dower  alone  executed  a  covenant  to  do  what  he  after- 
ward fiuthfully  did?    And  did  not  the  consideration  for  the 
conveyance  to  her  father  proceed  therefore  as  nmch  from  her 
08  it  wmld  have  done  had  it  been  paid  by  her  own  hands  t     The 
wnmderaJtion  from  her  or  on  her  account,  and  the  title  made  to 
her  &thery  nothing  else  appearing^  implied  a  resulting  trust, 
according  to  abundant  authority  not  now  controverted  or 
doubted  by  scientific  jurists;  and  such  trusts,  being  excepted 
from  the  operation  of  the  statute  of  frauds,  may  be  established 
by  oral  testimony  as  satisfactorily  as  by  written  evidence. 
On  this  subject  we  will  only  refer  to  Story's  Equity,  and  to 
Cbaocellor  Kent's  opinion  in  the  case  of  Boyd  v.  McClean, 
1  Johnson's  Chy.  Rep.  583,  in  which  the  chancellor  defines 
the  principle  of  such  trusts,  and  illustrates  it  by  a  collation 
of  the  leading  cases  ab  ovo.     And  the  trust  enforced  by  him 
in  that  case  was  not  as  conclusively  established  as  that  which 
we  recognize  and  uphold  in  this  case. 

2.  The  foundation  being  thus  fixed,  the  superstructure  is 
assaulted  in  the  impotent  form  of  estoppels,  never  pleaded  in 
this  entire  suit,  and  of  course  never  litigated.  And  the  first 
of  these,  intimated  for  the  first  time  in  the  petitions,  is  Eliza^a 
qualifieaHon  as  executrix.  Though  she  never  acted,  yet  her 
^ptalifying  alone  is  urged  as  an  election  to  give  up  her  right  to 
her  home.    The  idea  of  such  an  elective  estoppel  is  a  gross 
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perversion  of  the  principle  of  binding  election^  which  is  that 
a  devisee  can  not  claim  under  and  against  the  same  will ;  and 
that^  before  a  devisee  can  be  required  to  make  an  election,  the 
will  must  clearly  show  that  the  testator  8o  intended.  No  such 
case  is  presented  by  the  will  of  William  Hoskius,  nor  did  he 
iso  intend.     He  did  not  even  devise  Eliza^s  land  at  all. 

In  chapter  30,  on  Election,  2d  volume  on  Equity  Juris- 
prudence, Mr.  Story,  after  defining  the  principle,  says,  section 
1075 :  "-Efeery  case  of  election  therefore  supposes  a  plurality  of 
gifts  or  rights,  with  an  intention,  express  or  implied,  of  thepar^ 
who  has  a  right  to  control  one  or  both,  that  one  should  be  a 
SUBSTITUTE  for  the  other.''    Then,  illustrating  the  peculiar 
difficulty  of  making  a  clear  case  of  election,  he  says,  section 
1086 :  '^  It  may  be  stated  that,  in  order  to  raise  a  case  of  elec- 
tion, there  must  be  a  clear  intention  expressed  on  the  part 
of  the  testator  to  give  that  which  is  not  his  property.   A  mere 
recital  in  a  will  that  A  is  entitled  to  certain  property,  but  not 
declaring  the  intention  of  the  testator  to  give  it  to  him,  would 
not  be  a  sufficient  demonstration  of  his  intention  to  raise  an 
election.''   Again,  speaking  of  a  bar  to.a  wife's  dower  by  a  testa- 
mentary provision  for  her,  he  says,  section  1088,  that  ''such  an 
intention  must  be  dear  and  free  from  ambiguity;  and  it  could 
not  be  inferred  from  the  mere  fact  of  the  testator's  making  a 
general  disposition  of  his  property,  although  he  should  give 
his  wife  a  legacy."     And,  speaking  of  the  presumption  of  an 
actual  election,  he  says,  section  1098 :  "  Before  any  such  pre- 
sumption can   arise   it  is  necessary  to  show  that  the  party 
acting  or  acquiescing  was  cognizant  of  his  rights;  and  when 
this  is  ascertained  affirmatively  it  may  be  further  necessary 
to  consider  whether  the  party  intended  an  election. 

Tested  by  these  established  clues,  there  can  be  no  rational 
doubt  that  there  is  nothing  having  the  semblance  of  election 
in  this  case.  Not  only  did  the  will  not  devise  her  home — 
unless  to  herself  as  residuary  devisee — but  its  recital  only  that 
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his  debts  were  secured  by  mortgage  does  not  allude  to  her 
land,  or  even  intimate  an  expectation  that  a  foreclosure  would 
touch  it.  And  it  Lb  almost  certain  that  when  the  will  was 
proved  she  did  not  know  that  her  land  was  included  in  the 
mortgage;  and  it  is  clear  that  there  can  be  no  presumption 
of  actual  election.  She  never  accepted  or  claimed  anything 
ooder  the  will,  but  cleaved  to  her  land  all  the  time ;  and  not 
only  was  there  no  case  for  election,  but  it  is  evident  that  she 
did  not  so  understand.  It  is  equally  clear  that  she  was, 
if  even  bound  to  elect,  neither  cognizant  of  her  rights  nor 
intended  to  elect  to  give  up  her  home.  The  contrary  is  dem« 
onstrated  by  her  conduct. 

The  next  pretense  of  estoppel  is  her  bidding  for  the  land 
aiid  giving  her  bonds  for  the  ])rice  bid.  Had  this  been  pleaded 
as  an  estoppel  she  might  have  avoided  its  effect  by  sufficient 
proo&  and  explanations;  but,  not  being  pleaded,  that  question 
was  not  litigated.  This  shows  the  reason  why  an  estoppel 
must  be  pleaded  before  it  can  operate  as  such.  But  had  it 
been  pleaded  it  would  have  been  unavailing. 

The  decree  of  sale  had  been  reversed  by  this  court,  and  is 
yet  dead;  and  the  reason  why  the  sale  also  was  not  set  aside 
was  that  Mrs.  Faris  had  not  asked  it,  and  as  purchaser  might 
not  need  or  d^ire  it.     Then  she  asserted  her  rights  under  the 
resulting  trust  to  avoid  her  obligation  as  bidder,  and  confined 
the  litigation  to  the  question  whether  she  was  liable  for  the 
price  bid  for  her  own  land,  which  the  mortgagees,  procuiing 
the  mortgage  with  full  notice  of  her  equity  and  against  the 
free  consent  of  the  mortgagor,  had  no  right,  to  sell.    This  was 
permissible  and  proper,  especially  as  the  reversal  of  the  decree 
for  sale  left  nothing  behind  except  the  question  of  enforce- 
ability of  her  bonds  given  for  her  own  property,  and  therefore 
for  no  valuable  or  binding  consideration.    The  reasons  why  she 
bid  at  the  sale  and  gave  her  bonds  are  sufficiently  explained 
in  the  opinion ;  and  certainly  she  did  not  intend  thereby  to 


288  BUSH'S  REPORTS. 

F»rU  and  wife  t.  Dntm,  tu. 

w&ive  her  claim  to  the  land  as  owaer,  bat  bid  only  to  becdtg 
her  title  from  disturbance.  Nor  vere  the  mortgagees  pi>:ja- 
diced  by  her  conduct.  They  knew  that  they  were  wrongfiilly 
Belling  her  land  against  her  will;  and  had  it  even  been  sold 
to  a  fitranger  without  notice  of  her  right,  if  the  sale  as  veil 
SB  the  decree  for  it  had  not  been  set  aside,  she  would  have 
been  certainly  entitled  to  reclamation  against  the  mortgagees. 
We  can  not  see  therefore  how  her  conduct  in  this  respect 
could  have  forfeited  any  right  for  which  she  was  still  strug- 
gling openly,  perseveringly,  and  confidently. 

Then  the  trust  being  established,  notice  of  it  to  the  mort- 
gagees when  by  evident  misconception  or  coercion  they 
improperly  obt^ned  the  morl^;age,  the  want  of  any  proof  of 
a  waiver  of  her  title  or  of  any  estoppel  against  the  assertion 
of  it,  and  her  non-liability  for  the  price  bid  by  her  at  the 
empty  sale,  should,  as  we  adjudged,  close  the  litigation  so 
fer  as  Mrs.  Faris  is  concerned.  Nothing  more  remains  for 
litigation  against  her;  and  therefore  we  decided  that  the  peti- 
tion against  her  should  be  dismissed,  and  that  the  legal  title  to 
her  land  should  be  conveyed  to  her,  and  by  this  we  still  stand. 

But  as  the  mortgt^  debt  does  not  appear  to  have  been 
fully  paid,  and  the  mortgagor's  estate  may  alone  be  liable  for 
it,  we  authorized  a  transformed  litigation  between  the  executor, 
mortgagees,  and  W.  A.  Hoskins,  with  whom,  as  an  alleged 
debtor  of  the  mortgagor,  she  has  been  interpleading  for  the 
purpose  of  compelling  him  to  pay  the  debt ;  and  this  subroga- 
tion and  transposition  is  the  best  we  can  do  for  all  parties  to 
prevent  multiplicity  and  injustice.  But  of  this  modification 
the  counsel  of  W.  A.  Hoskine  complains.  Up  to  thia  stage 
of  the  conflict  both  of  the  petitioners  were  concurrent;  but 
here  ihey  diverge  and  become  atdaganidio.  This  is  ju^  what 
we  expected. 

But  why  should  W.  A.  Hoskins  object  to  a  continnation  of 
the  litigation  in  this  modified  form  ?     It  can  not  hurt  him ;  not 
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can  it  be  material  to  his  interests  as  now  involved  whether  his 
fiister  or  the  mortgagees  are  his  antagonists;  nor  should  he 
oomplain  that  oar  judgment  leaves  him  on  the  bond  after 
exoneratmg  her.    He  has  not  denied  her  allegation  that  he 
advised  her  to  buy  the  land,  promised  to  be  her  surety,  and  to 
stand  between  her  and  the  debt  so  incurred.    Then,  as  between 
her  and  him,  he  now  appears  to  stand  in  equity  as  the  principal 
obligor;  and  therefore  discharging  her  does  not  release  him 
unless  the  mortgagees  shall  fail  to  establish  his  alleged  and 
prima  fcusie  indebtedness  to  the  mortgagor.     Holding  him 
alone  on  the  bonds  is  only  precautionary  and  can  not  increase 
big  ultimate  liability.     K  it  shall  finally  appear  that  when  he 
signed  the  bonds  he  owed  the  mortgagor  nothing,  then  he  too 
sboold  be  released  from  the  obligation,  as  without  consideration 
as  to  him  any  more  than  as  to  Mrs.  Faris,  and  the  mortgagees 
must  stand  as  they  would  have  stood  if  the  mortgage  had  not 
included  the  land.     All  they  can  be  entitled  to  beyond  that 
limit  they  must  get  from  him  to  the  extent  of  his  liability  to 
his  fiither.    The  litigation  on  this  question  as  commenced  by 
Hrs.  Faris  will  only  be  continued,  and  so  the  opinion  intends. 
He  may  make  any  defense  against  the  mortgagees  and  the 
mortgagor's  executor  which  he  could  make  against  the  mort- 
gagor himself  were  he  living  and  a  party  complaining.    We 
Are  not  inclined  therefore  to  change  the  opinion  in  this  branch 
of  the  case.     Justice  seems  to  require  this  ulterior  litigation 
in  this  form. 

And  now  we  will  only  add  that,  having  already  heard  all 
that  could  be  expected  from  a  re-argument,  and  understanding 
the  case  as  thoroughly  as  we  could  hope  ever  to  understand  it 
in  all  its  phases,  we  deem  it  not  only  useless  but  unjust  further 
to  prolong  this  litigation  in  this  court  by  granting  a  rehearing. 
Wherefore  both  petitions  for  a  rehearing  are  unanimously 
overraled. 

Vol.  Vn.— 20 
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Cub  58— PBTITtON  EQTJITT— Octobeb  IS. 

Tucker,  &c.  v.  Fogle. 

ArPBAL   FKOU   UAKIOV    CllOUIT  CODBT. 

1.  Lakd  bold  mniKs  execution  hat  aftekwahd  bk  mancrED  aud  b 

KBKaj>  rOK   PRO  KATA   DIBTRIBCnON   AMONO   ALL   TBB  CKKDITORS  Of 

THK  owKXB  b?  proceedings  under  tbe  itatate  of  March  10,  ISBt; 
I  Blanton,  OSS. 
L  PuBCHASKR  AT  EnECirnoii  sale  failixs  to  set  tbe  land,  the  levy 

AND    KALE    AHE    QUASHED,    ABD    HE    II    Bgr.gl»»Tt    moM    BIB    BONK — 

land  sold  under  execution,  being  afterward  anbjected  and  neold 
for  pro  rata  distribution  among  all  the  creditors  of  the  ovner  in  s 
proceeding  against  him  under  the  proTisions  of  the  said  Btstute  of 
March  10,  1856,  the  circuit  court  properly  quashed  the  lery  ud 
tale,  and  releBsed  the  purchaser  from  hia  bond. 

3.    AJBIBNBB    hat   in    BOHE    CABES    HAINTAIN    an    ACmON   ON    THE    AMIBB- 
KENT   AQAINffT    HU   ASBIONOE   WTTHOOT    UATINB    A    RETURN   OP   NULLi 

BONA. — Ordinarily  no  action  can  be  maintained  on  an  asmf^iiment 
until,  the  assignee  has  obtained  jadgment,  and  had  his  execntioa 
returned  nulla  bona  ;  but  this  rule  is  not  inflexible. 

"Hie  remoTal  of  the  debtor  from  the  state  after  the  asngnment 
and  before  the  note  fell  dae  has  been  held. to  dispense  with  the  ne- 
oesrity  for  snch  evideocc  of  diligence. 

The  debtor  having  been  declared  a  bankrupt  a  few  days  aftei 
the  ntaturity  of  the  note  was  held  to  be  sufficient  to  excuse  a  failure 
upon  the  part  of  the  assignee  to  sue  at  all.  (Roberts  t.  Atwood  & 
Co.,  8B.  Monroe,  210.) 

The  assignee's  right  to  recoTer  againfit  his  BBStgnor  on  lus  ungn- 
mcnt  in  this  action  ia  not  in  anywise  impaired  by  hia  failure  to  me 
out  an  execution  after  his  levy  and  sale  had  been  quashed.  There  it 
nothing  in  the  record  indicating  that  any  amonnt  could  haTe  been 
realized  thereby ;  and  the  insolTcncy  of  the  payors  of  the  note  ba*hig 
been  once  eBtablishpd  by  conclusiTtj  evidence,  the  assignee's  right  of 
action  was  perfect  without  a  return  of  miUa  bona. 

The  assignee  ia  tliis  case  recovered  jadgment,  and  caused  the 
debtor's  Innd  to  be  sold  to  satisfy  his  execution.  After  this  execu- 
tion sale  other  crcditiirs  proceeded  against  the  debtor,  and  Bnbjected 
his  entire  estate,  includin.b!  the  land  sold  under  the  execution,  tu  t 
pro  rata  distribution  among  all  creditors,  under  the  statute  of  Haidi 
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10, 1856;  and  in  that  suit  the  same  land  was  resold  for  the  benefit 
of  all  the  creditors.  On  motion  of  the  purchaser  at  said  exe- 
cution sale  the  court  quashed  the  levy  and  sale,  and  released  him 
horn  his  bond.  The  assignee  was  a  party  to  this  suit,  and  received 
his  pre  rata  of  the  debtor's  estate.  The  insolvency  of  the  debtor 
being  conclusiyely  established  by  this  suit  the  assignee's  right  of 
action  against  his  assignor  on  his  assignment  of  the  debt  was  perfect, 
without  his  having  sued  out  another  execution  after  his  levy  and  sale 
of  the  land  had  been  quashed. 

W.  B.  Habbison^ For  Appellant, 
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itXUOB  I«IKDBAY  DBLmeRKD  tbx  opiniov  of  thx  oovbt. 

On  the  24th  of  May,  1865,  Fogle  conveyed  to  Tucker  a 
tract  of  land,  containing  about  twenty-seven  acres,  for  the 
consideration  of  two  thousand  five  hundred  dollars,  secured 
to  be  paid  by  the  assignment  to  Fogle  by  Tucker  of  a  note 
on  James  and  M.  W.  Crowdus  for  the  sum  of  four  thousand 
two  handred  and  forty  dollars;  it  being  agreed  that  after  the 
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pnrcbase  price  for  said  land  was  paid,  and  two  otlker  rauU 
debts  owing  by  Tucker  to  Fogle  were  discharged  out  of  said 
note,  that  the  balance  when  collected  eboold  be  pud  to  Tucker, 
In  die  deed  Fogle  expressly  retained  a  lien  apoa  the  land  te 
secure  the  payment  of  the  purchase  price. 

Fogle  sued  and  obtuned  judgment  on  said  note  at  the  first 
term  of  the  Marion  Circuit  Court  succeeding  the  date  of  the 
assignment ;  execution  was  sued  out  in  due  time,  and  was 
levied  on  the  interests  of  James  and  M.  W.  Crowdns  in  two 
tracts  of  land,  and  the  same  were  sold  for  an  amount  sufficient 
to  satisfy  the  entire  judgment,  the  purchasers  executing  bonds 
as  required  by  law. 

In  December,  1865,  Martin  Bannister  brought  suit  in  the 
Marion  Circuit  Court  against  James  and  M.  W.  Crowdus 
and  others,  alleging  that  they  had  both  conveyed  certain 
portions  of  their  estate  for  the  purpose  of  preferring  creditors 
and  in  contemplation  of  insolvency,  and  asking  that  said 
conveyances  be  treated  as  assignments  for  the  benefit  of  all 
their  creditors.  This  petition  was  sustained,  and  the  court 
disregarded  the  sales  made  under  the  execution  in  &vor  of 
Ft^le,  and  caused  the  land  so  taken  and  sold  to  be  lesoH, 
and  applied  the  proceeds  to  the  payment  of  die  debts  proven 
agfunst  the  estate  of  the  two  Crowdns.  This  judgment  having 
been  affirmed  by  this  court,  the  purchasers  at  the  execution 
sales  moved  the  court  to  set  the  same  a^de  and  cancel  their 
bonds,  whidi  was  done.  Fogle's  claim  was  duly  presented 
and  proven  in  the  suit  of  Bannister  against  the  Crowduses, 
and  he  received  thereon  of  their  assets  an  amount  sufficient 
to  reduce  his  claim  against  Tucker,  on  account  of  the  purchase 
money  due  for  the  land,  to  the  sum  of  $734.44 ;  and  to  recover 
this  amount  and  to  enforce  his  lien  he  prosecutes  this  action. 

Appellant  insists  that  the  execution  sales,  the  aooeptanoe 
of  the  sale-bonds,  and  the  return  of  the  sheriff  satisfied 
appellee's  execution,  and  extinguished  all  claim  against  him 
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or  the  land;  and  further^  that  as  there  had  been  no  return  of 
fittfla  bona  apon  any  execution  issued  on  the  judgment  against 
James  and  M.  W.  Crowdus,  no  action  could  be  maintained 
against  him  on  account  of  his  assignment.  A  demurrer  was 
Bostained  to  the  two  answers  setting  up  these  defenses  by  the 
oourt  below;  and  appellant  &iling  to  answer  further,  judgment 
was  rendered  against  him  for  the  balance  due  on  the  land  as 
aforesaid,  and  the  lien  enforced ;  and  from  that  judgment  he 
has  appealed. 

The  case  of  McGhee  v.  Ellis  &  Browning,  4  Littell,  244, 

is  confidently  relied  upon  as  sustaining  the  first  ground  of 

defense.    It  is  argued  that  the  failure  of  the  title  to  the  lands 

sold  under  the  execution  caused  by  the  suit  of  Bannister  did 

not  have  the  effect  to  release  the  execution  purchasers  from 

the  payment  of  their  bonds;  that  the  action  of  the  court 

vacating  the  same  ¥ras  unauthorized ;  and  the  appellant,  being 

no  party  to  that  proceeding,  claims  that  he  can  not  be  affected 

thereby.   In  the  case  in  Littell  the  sheriff,  without  the  direction 

or  knowledge  of  the  creditor,  seized  and  sold  the  property  of  a 

third  person,  and  the  contest  was  between  the  innocent  creditor, 

who  had  merely  availed  himself  of  the  remedies  provided  by 

law  to  enforce  the  collection  of  his  debt,  and  a  voluntary 

porchaser,  who  might  by  the  use  of  ordinary  diligence  have 

ascertained  the  title  of  the  property  he  was  buying. 

The  execution  sale  satisfied  the  creditor's  judgment,  and 

prevented  him  firom  subj^ting  property  of  the  debtor  to  the 

payment  of  the  same.     Here,  however,  the  judgment  of  the 

ooort  in  the  Bannister  suit  settles  conclusively  that  at  the  time 

of  the  levy  and  sale  under  the  execution  neither  one  of  the 

defendants  owned  or  held  property  to  any  amount  which  could 

have  been  subjected  to  the  payment  of  the  judgment  by  any 

other  proceeding  than  that  resorted  to  by  appellee  of  making 

himself  a  party  to  that  action.    Nor  can  it  be  said  that  in  this 

case  the  creditor  was  in  no  wise  instrumental  in  causing  the 
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lands  of  the  defendants  in  the  execution  to  be  sold.    At  tbe 
time  he  caused  the  execution  to  issue,  the  conveyances  which 
operated  as  transfers  of  all  the  property  of  the  defendants  to 
their  vendees  for  the  benefit  of  all  their  creditors  had  been 
made  and  executed,  and  the  attempted  enforcement  of  the 
judgment  by  execution   would,  if  successful,  have  resulted 
advantageously  both  to  Fogle  and  his  assignor.     In  attempt- 
ing to  secure  this  advantage,  instead  of  resorting  to  his  action 
in  equity  under  the  provisions  of  the  act  to  prevent  fraudu- 
lent assignments,  Fogle  was  instrumental  iu  bringing  about 
the  sale  of  the  lands  for  which  the  sale-bonds  were  given; 
and  as  the  title  failed,  it  was  proper  that  he  and  not  the  pur- 
chasers should  bear  the  loss;  the  more  especially  as  his  real 
loss  was  only  his  failure  to  secure  an  advantage  over  other 
creditors  of  the  defendants  in  his  judgment.    As  this  attempt 
was  made  in  the  interest  of  Tucker  as  well  as  of  himself, 
it  would  be  manifestly  unjust  to  hold  Fogle  responsible  to 
Tucker  for  its  failure;  and  we  agree  with  the  court  below 
that  this  ground  of  defense  is  not  available. 

Ordinarily  no  action  can  be  maintained  on  an  assignment 
until  the  assignee  has  obtained  judgment  and  had  his  execu- 
tion returned  niUla  bona.  But  this  rule  is  not  inflexible.  The 
removal  of  the  debtor  from  the  state  after  the  assignment,  and 
before  the  note  falls  due,  has  been  held  to  dispense  with  &e 
necessity  for  such  evidence  of  due  diligence.  The  debtor 
having  been  declared  a  bankrupt  a  few  days  after  the  maturity 
of  the  note,  was  held  to  be  sufficient  to  excuse  a  failure  upon 
the  part  of  the  assignee  to  sue  at  all.  (Roberts  v.  Atwood 
&  Co.,  8  B.  Monroe,  210.) 

In  this  case  the  assignee  was  intercepted  by  the  court  while 
using  legal  diligence,  and  the  judgment  of  the  court  was  more 
conclusive  evidence  of  the  insolvency  of  the  debtors  than  a 
return  of  no  property  found  has  ever  been  regarded.  All 
their  estates,  both  legal  and  equitable,  were  subjected  to  the 
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paTment  of  their  debts^  and  no  diligence  upon  the  part  of 
appellee,  however  extraordinary^  cootd  have  enabled  him  to 
realize  a  cent  in  addition  to  what  he  received  in  the  distribu- 
tion made  by  the  court  of  the  assets  of  the  two  debtors. 

We  do  not  perceive  that  the  right  of  appellee  to  recover 
in  this  action  is  in  any  way  impaired  by  his  fiulure  to  sue 
oat  execution  after  his  levy  and  sale  were  quashed.  There 
is  nothing  in  the  record  indicating  that  any  amount  could 
have  been  realized  thereby ;  and  the  insolvency  of  the  payors 
of  the  note  having  been  once  established  by  conclusive  evi- 
dence, his  right  of  action  was  perfect. 

We  have  been  able  to  discover  no  error  in  the  record 
prejudicial  to  appellant,  and  we  therefore  affirm  the  judgment 
of  the  court  below. 


Cask  54--PETrnON  EQUITY— October  21. 

Roberts  v.  Stowere. 

APPXAT    FROM    PXKDLXTOV    OIRCUIT   COURT. 
1.   A  PKBSOHAL  JimaifKNT  WITHOUT  SBRYICB  OF  FB0CB88  OS  AFFBARAHCn 

nr  TBR  AcnoK  la  totally  void. 
9l  All  fbocekdikgb  and  sales  uen>ER  a  vom  judokbnt  are  vom. — 
The  purchaser  of  land  under  an  execution  which  iasued  on  a  yoid 
judgment  acquired  no  right  by  reason  of  his  purchase. 

G0OBGE  C.  Dbane, For  Appellant, 

CITED 

8  J.  J.  Marshall,  608,  Williams  y.  Preston. 
6  J.  J.  Marshall,  257,  Harris  y.  John. 

5  Dana,  890,  Whiting  y.  Johnson. 

6  Dana,  512,  Roberts  y.  Caldwell. 

14  B.  Monroe,  542,  Floyd  y.  McCauley. 
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W.  W.  Irelakd, For  Appellee^ 

CITED 

7  Dana,  506,  Myen  t.  Saiiden. 
4  Dana,  299,  Amett  ▼.  Cloadaa. 
7  Monroe,  618,  Blight  ▼.  Tobin. 

JUDGE  HARDIN  dklxyerxd  ths  omnoK  or  ths  ooubt. 

In  April,  1857,  Willis  Lovelace  exhibited  before  the  judge 
of  the  Pendleton  Quarterly  Court  a  claim  for  forty-six  dollars 
against  T.  P.  Roberts,  who  he  alleged  by  appropriate  affidavit 
was  a  non-resident  of  the  state;  and,  proceeding  by  construc- 
tive service  only,  sued  out  an  attachment  for  subjecting  the 
property  of  Roberts  to  his  claim,  upon  which  about  fifteen 
dollars  were  realized  by  the  sale  of  personal  property.    After- 
ward in  the  same  proceeding,  and  without  personal  service  or 
appearance  of  Roberts,  a  judgment  in  peraonam  was  rendered 
against  him;  and  an  execution  having  been  issued  thereon,  and 
returned  indorsed,  in  substance,  ''no  property  found,"  the 
plaintiff  filed  and  caused  to  be  recorded  in  the  clerk's  office 
of  the  circuit  court,  under  section  846  of  the  Civil  Code  of 
Practice,  copies  of  the  judgment,  execution,  and  return,  and 
thereupon  sued  out  an  execution,  which  was  levied  upon  an 
interest  of  Roberts  in  a  tract  of  land;  and  that  interest, 
described  as  twenty-five  acres  of  land,  was  sold  subject  to  a 
supposed  lien,  and  purchased  by  Richard  Stowers  for  $35.32. 

Stowers  brought  this  suit  in  equity  in  1869,  suggesting  the 
death  of  the  sheriff  without  his  having  conveyed  the  land, 
and  the  continuance  of  the  possession  in  Roberts  or  those 
holding  under  him,  and  seeking  to  correct  a  mistake  in  the 
sheriff's  return,  and  to  render  the  sale  effectual  by  a  recovery 
of  the  possession  and  a  conveyance  of  the  title;  or  if  this 
should  not  be  done,  that  the  land  be  subjected  to  sale  for  the 
repayment  of  the  amount  of  his  purchase,  and  the  latter  relief 
was  adjudged ;  but  by  mistake  in  computing  the  amount  the 
judgment  considerably  exceeds  the  amount  of  the  principal 
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Bom  paid  and  interest  thereon^  and  is  therefore  in  any  event 
erroneous. 

Bat  this  appeal  questions  the  correctness  of  the  judgment 
on  another  and  more  important  ground.    It  is  insisted,  rightly 
as  we  think,  that  the  personal  judgment  of  the  quarterly  court 
was  not   merely  erroneous,  but  was    absolutely  void,   and 
imparted  no  validity  to  the  subsequent  action  of  the  sheriff 
under  the  execution  from  the  clerk's  office  of  the  circuit  court. 
This  court  has  often  and  uniformly  held  that  a  personal  judg- 
ment without  service  of  process  or  appearance  in  the  action  is 
totally  void;  and  although  under  our  law  regulating  provi- 
sional remedies  the  appellant  may  have  been  constructively 
in  the  court,  with  reference  to  any  judgment  in  rem  sought 
in  that  proceeding,  that  &ct  did  not,  in  our  opinion,  imply 
jurisdiction  to  render  any  personal  judgment  against  the  ap- 
pellant any  more  than  if  he  had  not  been  before  the  court 
for  any  purpose. 

It  results  that  the  appellee  was  not  entitled  to  any  recovery 
in  this  action. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
with  directions  to  dismiss  the  petition  at  the  costs  of  the 
•ppellee. 
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Cabb  55— petition  EQUITY— Ootobbr  14. 

Schmitheimer  and  wife  v.  Eiseman. 

▲PPSAL  FBOM  L0UI8TILLS  CHA170XBT  COURT. 

1.  A  deed  made  hy  an  infant  feme  covert  can  not  he  avoided  hy  her  on  the 

groand  of  her  infancy  when,  to  induce  an  innocent  purchaser  to  make 
the  purchase,  she  and  her  husband  made  oath  before  a  notary  that  to 
the  best  of  their  knowledge  and  information  she  was  then  more  tlian 
twenty-one  yeais  of  age. 

2.  Neither  infancy  nor  coverture  can  excuse  parties  guilty  of  fraudulent 

concealment  or  misrepresentation,  for  neither  infants  nor  femee  covert 
are  privileged  to  practice  frauds  upon  innocent  persons.  (8  B.  Mon. 
548;  14  B.  Hon.  513.) 

O.  F.  Stibmak^ For  Appellants, 

CITED 

12  Peters,  845,  Hepburn  v.  Dubois. 
17  Barbour,  821,  Wayne  v.  BelL 
15  Ohio,  72,  Davis  v.  SUte. 

10  Ohio,  810,  Oarr  v.  Williams. 

24  New  York,  72,  Watkins  v.  Abrahams. 

11  Cush.  40,  Merriman  v.  Cunningham. 

10  New  Hampshire,  184,  Bnrley  v.  RusselL 
88  Barbour,  166,  Ackley  v.  Dygert 

1  Russell  on  Crimes,  22. 

5  Sand.  (&  C.)  228,  Brown  v.  McCnne. 

6  Am.  Law  Reg.  685,  Olidden  y.  Stmpler. 

Tyler  on  Infancy  and  Coverture,  pp.  51&  950,  786. 

Isaac  R.  Greene,  1  -e*      *        ,, 

C.B.SBYMOUB,    .1     ••••••••     ForAppeUee, 

CITED 

17  Wendell,  120,  185,  Bool  t.  Ifiz. 
14  B.  Monroe,  642. 

18  Massachusetts.  875,  Worcester  v.  Eatov 
24  Barbour,  150,  Voorhees  v.  Yoorhees. 

11  Humphreys,  478,  Scott  t.  Buchanan. 
11  B.  Monroe,  115,  Bailey  v.  Bamberger. 
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41  Kew  Hampshire,  846,  Lock  ▼.  Smith. 
17  Texas,  417,  Stuart  v.  Baker. 

1  Story's  Equity,  240,  877. 

8  Edward's  Chy.  (N.  Y.)  225,  Hyllier  ▼.  Bennett 

8  Texas,  80,  Cummings  ▼.  PowelL 

8  Texas,  897,  Womack  ▼,  Womack. 

1  New  Hampshire,  75,  Roberts  ▼.  Wiggin. 
6  A.  &  K  475,  Pickard  v.  Sears. 

8  Bush,  702,  Conolly  ▼.  Branstler. 

2  Kent,  240.  8  Bush,  702. 
Fonbhinque,  B.  1,  chap.  2,  sec.  4»  and  notes, 
l^ler  on  Infancy  and  Ck>Yerture,  pages  78,  50. 
Chitty  on  Contracts,  page  160. 

Revised  Statutes,  sections  20,  21,  chapter  24. 
Story  on  Agency,  5th  ed.,  section  6. 
Bacon's  Abridgments,  ''Infants.** 

JXTDOE  LINDSAY  dkliyxrbd  thb  opikion  of  thb  court. 

Appellant,  Louisa  Schmitheimer^  was  formerly  the  wife 
of  Jacob  Schnelly  now  deceased.  During  the  life  of  her  said 
Srst  husband  she  joined  with  him  in  conveying  to  appellee, 
Eiseman,  a  certain  parcel  of  land  in  the  city  of  Louisville, 
mberited  by  her  from  her  father. 

In  conjunction  with  her  present  husband  she  prosecutes 
thia  suit  to  have  said  <?onveyance  set  aside,  and  to  compel 
sppeUee  to  restore  to  her  the  possession  of  the  land.  She 
claims  tbat  at  the  time  of  the  execution  of  the  conveyance  she 
WB3  an  infant  under  the  age  of  twenty-one  years,  and  that  she 
was  induced  to  join  in  its  execution  by  reason  of  the  'threats, 
persaasion,  and  influence '^  of  her  first  husband. 

The   allegation  of  infancy  seems  to  be  sustained  by  a  pre- 
ponderance of  testimony ;  but  it  appears  that  before  Eiseman 
couZd    be   induced  to  part  with  his  money,  or  to  accept  the 
deed  noivr  sought  to  be  vacated,  Louisa  and  her  then  husband, 
for  the   purpose  of  satisfying  him  that  she  had  attained  her 
nMSJOjiiy,    made  oath  before  a  notary  public  that  to  the  best 
of  their  knowledge  and  information  she  was  then  more  than 
twenty-one  years  of  age.     Appellee,  relying  upon  the  truth 
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of  the  statement  thus  solemnly  made,  concluded  the  trade 
theretofore  negotiated  by  making  the  agreed  payments  and 
accepting  the  title. 

Appellants  claim  that  because  of  the  presence  of  the  hus- 
band at  the  time  the  wife  made  this  fiJse  statement,  and 
deluded  and  misled  appellee  as  to  her  true  age,  the  law  will 
regard  her  as  acting  under  the  coercion  of  her  husband,  and 
consequently  innocent  of  all  participation  in  the  fraud  then 
and  there  successfully  practiced. 

In  the  case  of  Davis  v.  Tingle,  8  B.  Mon.  542,  the  wife  in 
company  with  her  husband  stood  by  and  permitted  her  slave 
to  be  sold  without  disclosing  her  ownership,  and  she  was  not 
allowed  afterward  to  assert  title  against  the  innocent  and  bonor' 
fide  purchaser  who  had  been  misled  by  her  silence.  This 
appellant  was  not  merely  silent  when  she  should  have  spoken, 
but  she  actively  participated  with  her  husband  in  the  decep- 
tion being  practiced  upon  Eiseman ;  and  the  only  ground  upon 
which  she  now  bases  her  right  to  the  relief  asked  at  the  hands 
of  the  chancellor  is,  that  what  she  swore  to  be  true  when  she 
deceived  and  misled  appellee  was  in  point  of  fact  &lse.  There 
is  nothing  in  the  record  which  indicates  that  she  acted  either 
under  the  coercion  or  persuasion  of  her  husband;  but  when 
her  subsequent  conduct  is  considered,  we  can  not  escape  the 
conclusion  that  she  was  a  willing  participant  in  all  that  he  did. 

Neither  infancy  nor  coverture  can  excuse  parties  goilly 
of  fraudulent  concealment  or  misrepresentation,  for  neither 
in&nts  nor  femes  covert  are  privileged  to  practice  frauds  npon 
innocent  persons.  (1  Story's  Equity,  p.  385;  8  B.  Mon.  543; 
14  B.  Mon.  513.) 

In  this  case  the  conveyance  of  appellant  is  only  voidable. 
The  contract  of  sale  is  fully  executed.  Appellee  asks  only  to 
be  left  in  the  undisturbed  possession  of  property  for  which  in. 
good  faith  he  paid  a  fair  and  full  consideration.  The  chan« 
oellor  could  give  no  relief  to  appellant  without  making  himselF 
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R  party  to  her  iniqaitous  and  fraudulent  conduct^  and  we  think 
he  properly  dismissed  her  petition. 
Wherefore  we  affirm  his  judgment. 


Cabb  56— petition  ORDINAKY— Octobkb  15. 

Cony's  administrator  v.  Bryant's  administrator. 

AFPKAL   VBOM    ADAIB    CIBCUir    OOUBT. 
1.  YkBIFICATION  OT  DKKAimB  AGAINST  ESTATES  OF  DECEDENTS. — ^Ths  pK>- 

Tiflicm  of  the  Ciril  Code  prohibiting  the  bringing  of  ordinary  actions 
against  personal  representatives  without  making  the  required  demand 
is  unperatiye.     (Civil  Code,  section  473.) 

1  JoDOMERT  DEBTS  MUST  BE  VERIFIED. — As  s  claim  evidenced  by  a  judg- 
ment, like  any  other  asserted  demand,  may  be  unjust,  or  have  been 
paid,  or  be  subject  to  set-offs  or  discounts,  no  reason  is  perceived  for 
exempting  it  from  the  operation  of  the  statute  requiring  claimants 
sgainBt  decedents*  estates  to  verify  their  demands. 

1  An  aeUan  to  renve  a  judgment  is  no  less  a  suit  than  any  other  dvQ 
proceeding  for  the  enforcement  of  a  debt.    (Civil  Code,  sec.  487.) 

WiHFBBY  &  Winfrey, For  Appellant, 

CITED 

(3vil  Code,  sees.  473  and  487,  and  amendment  thereto. 
2  Metcalfe,  254,  Matthews  v.  Jones. 

BoRKRT  Gabnett,    . .    For  Appellee, 

CITED 

Revised  Statutes,  sections  85,  86,  87,  chapter  87. 

1  Metcalfe,  23,  Rogers  v.  Mitchell's  ex'r. 

2  Metcalfe,  254,  Matthews  v.  Joneses  adm*r. 
Civil  Code,  section  478. 

JUDOS  HABDIN  deuvibrbd  the  opinion  of  the  court. 

This  yrsa  an  ordinary  action  under  the  provisions  of  the 
437th    section  of  the  Civil  Code  of  Practice  for  reviving 
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against  the  appellee,  as  the  administrator  of  Barton  Bryant, 
deceased,  a  judgment  which  in  the  life-time  of  said  decedent 
the  appellant  had  recovered  against  him. 

Upon  an  affidavit  of  the  defendant  suggesting  the  fidlure 
of  the  plaintiff  before  instituting  the  suit  to  make  a  demand 
of  his  claim,  accompanied  with  the  affidavit  required  by  law 
of  claimants  against  the  estates  of  deceased  persons,  a  role 
was  laid  on  the  plaintiff  to  show  cause  why  the  action  should 
not  be  dismissed,  as  within  the  prohibition  of  section  473 
of  the  Civil  Code ;  and  the  rule  having  been  sustained  and  the 
proceeding  dismissed,  the  plaintiff  has  appealed  to  this  court 

It  being  well  settled  that  the  provision  of  the  Code  pro- 
hibiting the  bringing  of  ordinary  actions  against  personal 
representatives  without  first  making  the  required  demand 
is  imperative,  the  only  questions  to  be  considered  in  this  case 
are,  whether  the  judgment  sought  to  be  reversed  is  a  demand 
within  the  meaning  of  the  statute,  and  the  proceeding  to 
revive  it  a  suit  against  the  personal  representative,  as  con- 
templated by  the  section  of  the  Code  of  Practice  referred 
to ;  and  both  of  these  questions  must  be  determined  in  the 
affirmative. 

As  a  claim  evidenced  by  a  judgment,  like  any  other  asserted 
demand,  may  be  unjust,  or  have  been  paid,  or  be  subject  to 
set-offs  or  discounts,  we  perceive  no  reason  for  exempting  it 
from  the  operation  of  the  statute  requiring  claimants  against 
decedents'  estates  to  verify  their  demands ;  nor  do  we  think  an 
ajtion  to  revive  a  judgment  already  rendered  less  a  suit  than 
any  other  civil  proceeding  for  the  enforcement  of  a  debt. 

Wherefore  the  judgment  is  affirmed. 
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Cabb  67— petition  EQuity^Ootobbr  15. 

Foreman,  &c.  v.  Murphy,  &c. 

AFFKAL    7R0M    NKL80K    CIROUIT    OOUBT. 
I.  OODKTT  OOUBT  8trB8CRIFTION8  OF  STOCK  m  TURNPIKE  R0AD8. — An  act 

of  March  4,  1867,  entitled  "An  act  to  amend  ths  charter  of  the  Barde^ 
tomn  and  Bloomfidd  Turnpike  Road  Company^^  provides  that  the 
preriding  jadge  and  a  majority  of  the  justices  of  the  peace  of  Nelson 
Ootinty  might,  by  their  concurrent  vote,  subscribe  five  hundred  dol- 
lara  a  mile  to  the  capital  stock  of  said  company,  and  levy  a  tax  ad 
valorem  on  all  property  in  that  county  subject  to  taxation  for  revenue 
purposes.    A  subscription  of  stock  and  levy  of  tax  to  pay  the  same 
mider  said  act  are  upheld  and  sustained  in  this  case. 
9L  a  subsequent  act  of  March  8,  1867,  authorized  the  like  subscription  in 
the  same  mode,  without  limitation  as  to  amount,  **  for  stock  in  any 
turnpike  road  that  is  now  or  may  hereafter  be  organized  in  said 
county."     And  by  an  act  of  March  9,  1868,  all  the  county  courts  in 
the  state,  except  a  few  specified  counties,  were  authorized  to  sub- 
scribe stock  in  turnpike  roads  on  the  vote  of  a  majority  of  the  voters 
of  the  counties  respectively.     Held  in  this  ease,  that  the  subscription 
of  stock  in  the  road  above  mentioned  was  authorized  under  the  act 
of  March  4,  1867,  and  that  the  power  of  the  county  court  to  make 
the  subscription  under  that  act  was  not  abridged  by  the  said  subse- 
quent acts  of  March  8,  1867,  and  March  9,  1868. 


'  > For  Appellants, 


A.  J.  James^ 
Gbiosby  &  Hardin, 

CITED 
2  Session  Acta,  1867,  page  249,  Act  of  March  4,  1867. 

1  Session  Acts,  1855-6,  page  868. 

2  Session  Acts,  1867,  page  339,  Act  of  March  8,  1867. 

1  Session  Acts,  1868,  page  52,  Act  of  March  9,  1868. 

2  Dana,  845,  Hickman  v.  Uttlepage. 
0  B.  Monroe,  154,  Gk)rham  v.  Luckett. 
8  Massachusetts,  826. 

10  Ohio,  173,  Dodge  v.  Gridley. 

17  Massachusetts,  240,  Howe  v.  Starkweather. 

18  Ohio,  884,  868.  8  Pickering,  884. 

11  Ohio,  184-137.  7  Pickering,  225. 
4  Pickering,  800.  9  Pickering,  87. 
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/  > For  AppelleeSi 


William  Johnson^ 

MUIB  A  WiCKLIFFE, 

CITED 

2  Acts,  1867,  pages  250-51,  Act  of  March  4,  1867. 
2  Acts,  1867,  pages  88d-40,  Act  of  March  8,  1867. 
1  Acts,  1867-8,  page  52,  Act  of  March  9,  1868. 

5  Bush,  801,  Commonwealth  ▼.  Pointer. 

6  B.  Monroe,  145,  Gk>rham  ▼.  Luckett 

Sedgwick  on  Statutory  and  Constitutional  Law,  pp.  128-86. 
Acts,  1855>6,  page  868. 

OHIEF  JitSTICS  ROfiERTSON  dklitbrxd  thk  ofikiok  or  tbs  oouaT. 

An  act  of  the  4th  of  March,  1867,  entitled  '^An  ad  to 
amend  the  charter  of  the  Bardstown  and  Bloomfield  Turnpike 
Road  Company y*  provides  ''that  the  presiding  judge  and  a 
majority  of  the  justices  of  the  peace  of  Nelson  County  might, 
by  their  concurrent  vote,  subscribe  five  hundred  dollars  a  mile 
to  the  capital  stock  of  said  company,  and  levy  a  tax  ad  valorem 
on  all  property  in  that  county  subject  to  taxation  for  revenue 
purposes ;''  and  by  a  supplemental  enactment  of  the  same 
date  certain  designated  persons  were  appointed  to  obtain  stock 
preparatory  to  the  organization  of  the  company  as  prescribed 
thereby. 

A  subsequent  act  of  the  8th  of  March,  1867,  authorized  the 
like  subscription  in  the  same  mode,  without  limitation  as  to 
amount, ''  for  stock  in  any  turnpike  road  that  is  now  or  may 
hereafter  be  organized  in  said  county."  And  by  an  act  of 
March  9, 1868,  all  the  county  courts  in  the  state,  exoept  in 
a  few  specified  counties,  were  authorized  to  subscribe  stock 
for  their  respective  counties  in  ^*aU  the  twmpihe  oompanies 
which  have  been  or  shall  hereafter  be  incorporated  by  said  county 
court  or  by  the  legislature  of  said  state.''  But  this  enactment 
required  the  ratification  of  a  majority  of  the  votes  cast  at  any 
election  called  in  a  county  to  confirm  or  reject  any  proposition 
submitted  by  the  county  court  to  subscribe  stock.  Under 
ibis  last  act  a  proposed  subscription  to  cUl  the  iurvqnhe  roads 
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Aartered  or  ever  afterward  to  be  chartered  by  the  county  or 
the  Ugidatwre  was,  of  coarse,  rejected  by  the  voters  of  the 
people  of  Nelson.  And  then  the  majority  of  all  the  justices 
of  that  county  subscribed  five  hundred  dollars  a  mile  to  the 
Bardstown  and  Bloomfield  Turnpike,  according  to  its  amended 
charter. 

After  the  construction  of  the  road  was  commenced,  and  a 
portion  of  the  taxes  levied  to  complete  it  had  been  collected 
aod  partially  expended  on  the  work,  one  hundred  and  twenty- 
four  tax-payers  of  the  county,  supplied  with  railroad  or  turn- 
pike &cilities  to  which  the  whole  county  had  contributed, 
filed  a  petition  in  equity  enjoining  the  enforcement  of  the 
laws  against  them,  and  seeking  exoneration  from  the  payment 
of  any  of  them  on  the  assumed  ground  that  the  subscription 
and  levy,  without  the  sanction  of  the  popular  vote,  were 
illegal  and  void.  The  circuit  court  dissolved  the  injunction 
and  dismissed  the  petition ;  and  this  appeal  calls  for  a  revision 
of  that  judgment. 

The  legality  of  the  subscription  and  the  levy  is  questioned 
only  on  the  assumption  that  the  mode  of  subscribing  prescribed 
by  the  original  charter  of  this  road,  and  by  the  act  also  of  the 
8th  of  March,  1867,  has  been  abolished  by  the  act  of  the  9th 
of  Mait^h,  1868. 

The  charter  being  a  contract  whose  obligation  could  not  be 
constitutionally  impaired,  had  not  an  act  of  1856  authorized 
the  legislature  to  modify  or  repeal  charters  subsequently 
granted,  the  provision  in  the  amended  charter  of  1867  pre- 
scribing the  mode  of  subscribing  could  not  have  been  repealed 
by  the  legislature ;  but  as  that  contract  was  made  subject  to 
&e  power  of  repeal,  a  positive  repeal  would  not  impair  its 
obligation  thus  qualified  by  the  reserved  power  of  repeal. 

Bat  the  act  claimed  as  a  repeal  ought  to  be  clearly  so 
intended  beyond  a  reasonable  doubt.     In  this  case  there  is 
no  sach  constructive  repeal.    The  act  of  1868  applies  only 
Vol.  Vn.— 21 
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to  subscriptions  made  under  its  sole  authority^  and  neither 
expressly  nor  constructively  includes  subscriptions  under  pre- 
cedent or  subsequent  charters  expressly  dispensing  with  the 
popular  vote.  The  appellee,  having  such  a  charter^  needed 
no  other  authority,  and  was  not  required  to  invoke  any  other; 
and  its  subscription  was  therefore  sustained  under  the  act  of 
1867,  and  not  in  any  respect  under  the  act  of  1868. 
The  judgment  is  therefore  affirmed. 


Cabb  58— petition  FOR  DIVORGB^Octobkb  15. 

Shuck  V.  Shuck. 

AFPKAL  VKOM   LOUIBYILLS  CHAVGKRT  OOUBT. 

1.  Confirmed  habit  of  drunkenhbss  of  thb  husband  for  not  i.KaB 
THAN  ONE  YEAR,  wlth  a  Wasting  of  his  estato  and  without  any  suitable 
provision  for  the  maintenance  of  his  wife  and  children,  sathorue  a 
divorce  to  the  wife. 

8.  What  mat  ooNSTmrrB  the  husband's  only  estate. — ^His  meDtal 
and  physical  faculties  may  constitute  the  husband*s  onJ^  estate,  a 
.  wasting  of  which  is  one  of  the  ingredients  of  the  grounds  for  divorce 
in  favor  of  the  wife. 

8.  What  oonstitutbs  a  provision  for  the  maintenance  of  thk  wm 
AND  children. — ^The  provision  for  the  maintenance  of  the  wife  and 
children  contemplated  by  the  statute  is  an  assured  maintenance  by 
the  husband's  own  means,  and  not  dependence  on  a  precarious  and 
contingent  expectancy  from  his  or  her  father  or  kindred. 


*    '  > For  Appellant^ 

AN,  J 


James  Harlak, 
Harlan  &  Newmak, 

CITED 
Revised  Statutes,  se&  1,  subsec.  9,  art  8,  chap.  47,  2  Stanton,  17. 


PiETJ)  &  TwYMAN, Fop  Appellee, 

CITED 
Civil  Code,  section  872. 
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CHIEF  JUSTICE  ROBERTSON  dbliyxrsd  ths  opikion  of  thb  court. 

Mollie  Shuck^  represented  as  an  elegant  and  aocomplished 
lady^  sued  her  husband,  Sol.  Shuck,  for  a  divorce  a  vinculo,  on 
the  statutory  ground  of  "confirmed  habit  of  drunkenness  on 
ihe  part  of  the  husband  of  not  lees  than  one  yearns  duration^ 
aeoompanied  with  a  wasting  of  his  estate,  and  without  any  suit- 
able provimon  for  the  maintenance  of  his  wife  and  cihildrenJ^ 
He  resisted  the  divorce,  and  after  full  preparation  the  chan- 
cellor dismissed  her  petition.  This  appeal  seeks  a  reversal 
of  that  decree. 

The  testimony  preponderates  decidedly  in  support  of  th^ 
cluu^  of  a  confirmed  habit  of  drunkenness  for  more  than 
a  year. 

In  like  manner,  it  sufficiently  proves  a  wasting  of  his  only 
estate,  which  consisted  of  his  mental  and  physical  faculties, 
and  of  the  want  also  of  a  suitable  provision  for  such  a  woman 
and  their  only  child,  a  son  about  seven  years  old.  The  pro- 
vision contemplated  by  the  statute  is  an  assured  maintenance 
by  the  husband's  own  means,  and  not,  as  in  this  case,  dependence 
on  a  precarious  and  contingent  expectancy  from  his  generous 
father,  or  her  own  father  or  kindred. 

No  such  hope  of,  extraneous  and  uncertain  support  can  be 
adjudged  a  suitable  provision  by  the  husband,  as  prescribed  by 
the  statute. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
with  instructions  to  decree  the  relief  sought  by  the  appellant. 
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Cabb  5»— petition  EQUmT— October  17. 

McOown  V.  Macklin's  executor. 

▲PPXAL  FBOM  WOODTOBD  CXBCUIT  OOUBT. 

1.  To  OORRBCr  ERHOR8  OF  THE  CIRCUIT  OOUKT  WHICH  lOOHT  HATB  BBBB 

OROninM  FOR  A  BKYERSAL  IN  THE  COUBT  OF  AfPBALS,  an  aCtiOR  fot 

a  modification  of  the  jadgment  and  enjoining  it  is  neither  the  ^pro- 
priate  nor  an  available  remedy. 

2.  A  lOBPRISION  OF  THE  OLSBK  GAH  VOT  BE  CORRECTED  BT  AN  ACTION  IN 

aqunr  enjoining  and  praying  for  a  modification  of  the  jndgment 

8.  DbFENBBB    discovered    after    the    JUDOHBNT    was    RENDERED.  —  A 

judgment  obtained  in  an  ordinaiy  action  can  not  be  annulled  or 
modified  by  an  order  in  a  proceeding  in  equity,  except  for  a  defense 
arising  or  discovered  since  the  judgment  was  rendered. 
4  When  the  alleged  matters  of  defense  were  substantially  within  the 
knowledge  of  the  defendant  at  the  time  the  judgment  was  rendered 
against  him,  the  court  properly  dismissed  his  petition  in  equity  for  a 
modification  and  injunction  of  the  judgment  on  the  ground  that 
such  defenses  were  discovered  since  the  judgment  was  rendered. 

G.  W.  Craddock, For  AppeUanti 

OITKD 
•ftoiy*s  Equity,  pages  64-70,*  8M. 

T.  N.  4k  D.  W.  LiNDSEY, \    ForAppelleei 

GITBD 
CSvil  Code,  sections  680,  14.  4  Metcalfe,  IM. 

18  B.  Monroe,  98.  8  Metcalfe,  468,  470. 

JUDGE  HARDIN  DSLrvBasD  the  omnoH  or  the  covet. 

The  appellee  having  recovered  a  jadgment  for  $2,214*20 
against  the  appellant  as  the  balance  of  a  note  for  seven  thoa* 
sand  dollars  executed  by  R.  P.  Pepper  as  principal  and  the 
appellant  as  his  surety,  and  also  a  judgment  for  $2,526.26  on 
another  note  in  which  he  was  also  the  surety  of  Pepper,  and 
these  judgments  having  been  replevied,  this  suit  in  equity  was 
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brought  by  the  appellant  for  the  purpose  of  enjoining  the 
ooUection  of  $531.17  of  the  first-named  recoveryy  and  $133.96 
of  the  other,  on  the  groonds,  as  substantially  alleged,  that 
said  sums  were  in  excess  of  the  amounts  of  principal  and  legal 
bterest  really  due  upon  the  notes  when  the  judgments  were 
rendered.  Pepper  having  made  payments  which  were  not  cred- 
ited on  the  notes,  and  stipulated  for  the  payment  of  usurious 
bterest,  which  was  embraced  in  the  notes,  amounting  with 
the  credits  not  given  to  the  sums  sought  to  be  enjoined ;  that 
the  judgment  for  $2,214.20  was  for  a  larger  sum  than  was 
authorized  by  the  petition,  and  was  so  entered  by  the  clerk 
through  fraud  practiced  by  the  appellee;  that  Pepper,  the 
principal  obligor,  was  insolvent  and  discharged  in  bankruptcy, 
and  had  not  before  the  judgment  was  rendered  communicated 
to  the  appellant  the  material  facts,  which  he  did  not  himself 
know,  relative  to  the  payments  not  credited,  and  usury  em- 
braced in  the  notes,  so  that  he  could  properly  plead  the  facts 
in  his  defense;  and  Pepper  being  absent  from  the  state,  and 
the  court  refusing  to  continue  the  actions  to  enable  him  to 
obtain  the  particular  information  necessary  for  his  defense, 
the  judgments  were  rendered  as  by  default. 

A  demurrer  of  the  appellee  to  the  petition  was  sustained, 
and  the  injunction  which  had  been  granted  was  dissolved 
and  the  petition  dismissed;  and  this  appeal  is  from  that  judg- 
ment. 

It  is  scarcely  necessary  to  say  that  so  far  as  the  allegations 
of  the  petition  indicate  errors  of  the  court  which  might  have 
been  g^unds  of  reversal  in  this  court,  or  a  misprision  of  the 
clerk  which  might  have  been  corrected  by  motion  in  the 
coort  below,  this  action  for  a  modification  of  the  judgment  is 
neither  the  appropriate  nor  an  available  remedy. 

In  oonformity  with  section  14  of  the  Civil  Code  of  Prao- 
tioe,  ibiB  court  has  repeatedly  held  that  a  judgment  obtained 
in  an  ordinary  action  could  not  be  annulled  or  modified  by 
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any  order  in  a  proceeding  in  equity,  except  for  a  defense 
arising  or  discovered  since  the  judgment  was  rendered.  Bni 
it  is  insisted  for  the  appellant  that  the  averments  of  the  peti- 
tion sufficiently  import  that  the  principal  grounds  of  defense 
therein  disclosed  were  not  discovered  by  him  until  after  the 
term  of  the  court  at  which  the  judgments  were  rendered.  But 
conceding  it  to  be  true  that  Pepper  had  not  fully  apprised  the 
appellant  of  the  particular  facts  constituting  a  defense  to  the 
actions,  and  waiving  the  inquiry  whether  the  petition  itself 
does  not  show  a  want  of  reasonable  diligence  on  the  part  of 
the  defendant  to  ascertain  the  facts  necessary  to  prepare  his 
defense,  we  think  it  sufficiently  appears,  from  the  records  of 
the  ordinary  suits  made  parts  of  the  petition,  that  the  appel- 
lant did  possess  such  a  general  knowledge  of  the  supposed 
payments  and  usury  as  constituting  grounds  of  defense  to  the 
action  as  at  least  to  have  enabled  him  to  seek  a  discovery 
by  appropriate  pleading,  and  thus  have  made  the  defense,  if 
founded  on  fact,  available  for  preventing  the  recovery  to  that 
extent.  It  can  not  therefore,  as  we  think,  be  consistently 
deduced  from  the  petition  that  the  matters  of  defense  it  pur- 
ports to  disclose  were  not  substantially  within  his  knowledge 
before  the  judgments  were  rendered  in  the  ordinary  action. 

We  are  of  the  opinion  that  the  court  properly  sustained  the 
demurrer  of  the  defendant,  and  rightly  dissolved  the  injanc* 
tion  and  dismissed  the  petition. 

Wherefore  the  judgment  is  affirmed. 


I 

* 
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Casb  60— petition  EQUITY— Ootobbr  18. 

Jarret  v.  Andrews,  &c. 

▲  PPXAL   FBOM    M'CBAOXKK    CIBOVIT   C0T7BT. 
1.  BbAL  XflTATB  (OUPBODUOTIYB)   of  ▲  WARD  BUBJaOTED  BT  HER  GUAB- 

DiAN  TO  FAT  ADYAMCEXicNTB  FOR  NSCES8ARIE8. — The  chanccUor  may 
"direct  the  sale  of  any  of  the  infant's  real  estate,  where  necessaiy 
to  the  proper  maintenance  and  education  of  the  ward,  or  for  the 
payment  of  his  debts."  (Section  14,  article  2,  chapter  48,  Revised 
Statutes,  1  Stanton,  679.) 

Sl  The  guardian  of  his  female  ward,  whose  only  estate  consisted  in  un- 
productive lands,  while  the  courts  in  his  county  were  suspended  by 
the  war,  made  advancements  for  her  sustenance,  clothing,  and  educa- 
tion suitable  to  one  of  her  estate  and  condition  in  society.  Hdd^ 
that  her  real  estate  might  be  subjected  and  sold  to  pay  proper  ad- 
vancements for  the  purposes  af uresaid. 

8.  If  the  guardian  has  done  that  which  the  chancellor  would  certainly 
have  directed  if  applied  to  beforehand,  no  good  reason  can  be  per- 
ceived why  the  guardian  should  be  made  to  forfeit  his  claim  to  an 
allowance  for  necessary,  proper,  and  economical  disbursements,  made 
for  the  benefit  of  his  ward,  upon  the  ground  merely  that  he  had  made 
them  without  the  previous  direction  of  the  chancellor.  (Withers,  &c 
V.  Hickman,  &c.,  6  B.  Monroe,  295.) 

4.  If  the  ward  in  this  case  had  had  no  guardian,  her  own  contracts  for  the 
necessaries  which  were  furnished  her  by  her  guardian  could  have 
been  enforced  against  her.  If  the  guardian  had  refused  to  act  as 
aacb,  and  as  a  stranger  had  paid  those  from  whom  she  procured 
these  necessaries,  he  could  have  recovered  from  her  the  reasonable 
value  of  such  necessaries  by  being  equitably  substituted  to  their  rights. 
(Watson  V.  Cross,  2  Duvall,  149.) 
ft.  Hiere  is  no  reason  why  his  guardianship  should  leave  the  guardian  in 
an  attitude  more  unfavorable  than  that  of  a  stranger. 

QuiGUSir  &  Trimble^ For  Appellant, 

CITED 

Revised  Statutes,  sec.  7,  art  2,  chap.  48,  1  Stanton,  678. 
6  B.  Monroe,  295,  Withers  v.  Hickman. 
2  Story's  Equity,  section  1357,  page  791. 
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J.  Campbell  &  Son, For  Apjiellees, 

CITED 
Revised  Statates,  "  Guardian  and  Ward,''  1  Stanton,  678. 
Manuscript  Opinion,  December,  1853,  Coil  r.  Howard. 
7  B.  Monroe,  578,  Richardson,  &c.  t.  LinneT. 
4  R  Monroe,  320,  Bybee  ▼.  Thorp  and  wife. 
4  Dana,  631,  Inrine  v.  McDowell. 
6  Johnson's  Chancery  Reports,  867. 
15  B.  Monroe,  591,  Johnson's  heirs  v.  Chandler^s  heira. 

JUDGE  LINDSAY  dxliyxrxd  thx  opikiok  of  thx  ooxtbt. 

The  appellant,  Jarret,  filed  his  petition  in  equity  in  the 
McCracken  Circuit  Court  on  the  8th  day  of  November,  1866, 
in  which  he  stated  that  in  the  year  1862  he  was  appointed  and 
qualified  as  the  statutory  guardian  of  Kate  P.  Pool,  a  young 
lady  bordering  upon  womanhood;  that  his  ward  owned  and 
possessed  unimproved  lands  and  town  lots  of  the  value  of 
several  thousand  dollars,  but  that  the  same  yielded  no  rents 
nor  profits  whatever.    Also,  that  at  the  time  of  his  appoint- 
ment his  said  ward  "  was  in  need  of  clothing  of  all  kinds  for 
her  comfort  and  decent  appearance  in  the  circle  in  which  by 
birth  she  was  entitled  to  move,^'  and  that  he  purchased  for 
her  such  apparel  as  was  necessary  and  proper  considering  her 
estate  and  condition  in  society,  and  also  paid  money  for  her 
board,  the  whole  amounting  to  the  sum  of  $237.10;  that  he  had 
settled  his  accounts  with  the  county  court  judge  of  McCracken 
County,  and  that  his  said  expenditures  were  approved.     Said 
settlement  shows  that  his  ward  had  no  personal  estate  whatever. 
He  further  stated  that  his  ward  had  intermarried  with  one  Wm. 
Andrews,  who  had  taken  possession  of  her  estate,  and  had  sold 
about  one  thousand  three  hundred  dollars  worth  of  the  same, 
and  reduced  the  proceeds  to  possession. 

Andrews  having  refused  to  reimburse  him  on  account  of 
his  said  expenditures  for  the  benefit  of  his  wife,  he  brought 
this  suit  against  them  both,  and  sought  to  have  such  portion 
of  the  wife's  lands  as  might  be  necessary  subjected  to  tie 
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payment  of  the  same.     Andrews  answered^  controverting  the 
liability  of  himself  or  his  wife^  or  of  her  estate  to  the  payment 
of  Jarrefs  claim^  but  admitted  the  same  to  be  just.    Jarret 
demurred  to  his  answer,  and  the  demurrer,  having  been  carried 
back  to  the  petition,  was,  it  seems,  sustained  to  both  pleadings. 
Appellant  then  offered  to  file  an  amended  petition,  claiming 
that  at  the  time  he  made  the  expenditures  the  country  was 
convalaed  with  civil  war;  that  Paducah  was  occupied  by  the 
military,  and  the  courts  of  McCracken  (in  which  county  his 
ward's  estate  was  situated)  were  suspended;  that  no  order  of 
the  chancellor  to  dispose  of  any  of  her  estate  could  be  pro- 
cured by  reason  of  said  suspension,  and  that  such  estates  as 
she  owned  could  only  have  been  sold  at  ruinous  rates;  and 
''that,  under  the  circumstances,  there  was  but  one  of  two 
courses  to  pursue,  either  to  let  her  go  naked,  unclothed,  and 
unfed,  or  furnish  the  money  himself."    This  amendment  was 
refused  by  the  court,  and  Jarret  &iling  to  plead  further,  his 
petition  was  dismissed,  and  he  appeals  to  this  court. 

It  is  insisted  that  the  action  of  the  court  below  is  warranted 
and  imperatively  required  by  section  9,  article  2,  chapter  43, 
of  the  Revised  Statutes,  which  provides  that  no  disburse- 
ment shall  be  allowed  the  guardian,  for  the  maintenance 
and  education  of  the  ward,  beyond  the  income  of  the  estate, 
unless  authorized  by  the  deed  or  will  under  which  the  estate 
is  derived,  except  when  the  ward  is  of  tender  years  or  infirm 
health,  or  can  not  be  bound  out,  or  when  it  is  best  for 
the  irard  that  the  principal  of  his  personal  estate  shall  be 
applied  for  his  board  and  tuition,  and  the  court  upon  settle- 
ment of  the  accounts  shall  deem  such  application  to  have  been 
judicious  and  properly  made;   "but  that  neither  the  ward 
nor  his  real  estate  shall  be  liable  for  any  such  disbursement." 
This  section,  however,  should  be  construed  in  connection  with 
the  14th  section  of  same  article  and  chapter,  which  provides 
find:  the  chancellor  may  direct  the  sale  of  any  of  the  infant's 
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real  estatei  ^*  where  necessary  to  the  proper  malntenanoe  and 
education  of  the  ward,  or  for  the  payment  of  his  debts." 

Before  the  adoption  of  the  Revised  Statutes,  and  while 
guardians  were  even  more  restricted  than  at  present  in  their 
power  to  charge  the  real  estate  of  their  wards,  it  was  held  by 
this  court  that  although  it  was  proper  that  all  disbursements 
made  by  the  guardian  in  excess  of  the  income  or  profits  of  the 
ward's  estate  should  be  rigidly  scrutinized  by  the  chancellor, 
yet  '4f  the  guardian  had  done  that  which  the  chancellor 
would  certainly  have  directed,  if  applied  to  beforehand,  we 
can  perceive  no  good  reason  why  the  guardian  should  be  made 
to  forfeit  his  claim  to  an  allowance  for  necessary,  proper,  and 
economical  disbursements,  made  for  the  benefit  of  his  ward, 
upon  the  ground  merely  that  he  had  made  them  without  the 
previous  direction  of  the  chancellor." 

''It  may  be  much  better  for  infants  in  many  cases,  and 
redound   more    to    their    advancement    in   future  life,  and 
especially  females,  to  be  reared  and  clothed  in  economical 
plainness  and  decency,  and  receive  a  reasonable  education, 
though  it  may  consume  their  entire  patrimony,  than  to  be 
bound  out  to  trades,  or  permitted  to  grow  up  in  ignorance 
and  without  the  necessary  clothing  or  means  to  inspire  them 
^dth  self-respect  or  to  introduce  them  into  decent  society. 
The  chancellor  should  act  in  their  behalf,  when  applied  to 
in  loco  parentis,  in  the  application  of  their  funds  under  lu8 
control  to  their  bent  interest,  in  view  of  all  the  circumstances 
attending  their  present  condition  and  future  prospects  m  KfeJ* 
(Withers,  Ac.  v.  Hickman,  &c.,  6  B.  Monroe,  295.) 

The  14th  section  of  article  1,  chapter  43,  Revised  Statutes, 
expressly  delegates  to  the  courts  of  chancery  the  po^wer  to 
sell  real  estate  when  necessary  to  the  proper  maintenanoe  and 
education  of  the  ward ;  and  if  Jarret,  as  guardian,  acting  in 
good  faith,  has  done  only  that  which  the  chancellor,  if  applied 
to,  would  have  authorized  him  to  have  done,  had  the  conrts 
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been  open  for  such  an  application,  we  can  perceive  n'o  good 
reason  why  he  should  forfeit  his  claim  to  reimbursement  for 
such  proper  and  economical  expenditures  as  he  made  for  the 
benefit  of  his  ward.  Admitting  his  pleadings  to  be  true,  had 
he  done  less  than  he  claims  to  have  done,  his  ward,  a  young 
woman,  would  not  only  have  been  driven  from  society  for 
lirant  of  decent  clothing,  but  would  have  suffered  for  the  com- 
monest necessaries  of  life,  and  notwithstanding  her  valuable 
real  estate  would  have  been  a  houseless  and  homeless  outcast. 
Her  condition  would  have  been  far  better  without  any  guardian 
at  all,  for  then  her  contracts  for  necessaries  could  have  been 
enforced,  and  she  might  possibly  have  been  able  to  have 
obtained  credit  sufficient  to  have  raised  her  above  absolute 
want.  Had  Jarret  refused  to  act  as  her  guardian,  he  might 
as  a  stranger  have  paid  those  from  whom  she  procured  the 
necessaries  of  life,  and  recovered  from  her  the  reasonable 
value  of  the  same  by  being  equitably  substituted  to  their 
rights.    (Watson  v.  Cross,  2  Duvall,  149.) 

We  can  see  no  reason  why  his  guardianship  should  place 
him  in  an  attitude  more  unfavorable  than  that  of  a  stranger. 
And  we  hold  that  he  has  the  right  to  subject  the  real  estate 
of  Mrs.  Andrews  to  the  payment  of  such  amount,  as  under 
the  peculiar  circumstances  by  which  he  was  surrounded  it  was 
necessary  for  him  to  expend  of  his  own  means  for  her  proper 
maintenance,  considering  the  value  of  her  estate  at  the  time, 
as  well  as  her  station  in  life. 

Wherefore  the  judgment  of  the  court  dismissing  his  peti- 
tion is  reversed,  and  the  cause  remanded  with  instructions  to 
pennit  his  amended  petition  to  be  filed.  The  appellees  should 
also  be  allowed  to  plead  further  if  they  desire.  Further  pro- 
oeedings  will  be  had  consistent  with  this  opinion. 
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OAtm  61— DIVORCB— OoTOJiBR  18. 

Bhyms  v.  Bhyms. 

▲  PrSAL    VBOM    HABT    CIBOVZT   OOVBT. 
BMIDMIT  WiFR  MAT  SUB  NON-RBBIDBNT  HUSBAND  FOB  DITORCB. — ^Ih  tllil 

casei  the  husband  having  left  this  state,  his  wife  proceeded  agBxust 
him  as  a  non-resident  by  warning  order  and  the  appointment  of  m 
representatiTe  attorney.  Hldd^  that  the  circuit  court  of  the  coantj 
of  the  wife*s  residence  has  jurisdiction  to  grant  her  a  divoroQ. 

7%s  court  further  wy  :  "It  would  be  a  reproach  to  our  legislatioa 
if  a  faithless  husband  in  Kentucky  could  by  leaving  the  state  de- 
prive his  abandoned  wife  of  the  power  of  obtaining  a  dlToroe  a* 
home.'*    In  such  a  case  as  this  no  bond  is  required. 

Bbown  &  MuB&ATy For  Appellant. 

A«  MoNBOE  Adaib,  Com.  Att'j,    •    .     For  Coinmonwealthy 

CITBD 

Revised  Statutes,  section  4,  article  8,  chapter  47. 
Oivil  Code,  section  457,  and  amendments  of  1859. 

OHIBF  JUSTIGB  BOBEBTSON  dblxtbbbb  trb  oraaox  of  thb  ooubv. 

Appellant  saed  her  husband^  the  appellee,  for  a  divoroe  on 
acoount  of  abandonment  '' without  cause''  for  more  than  a 
year.  The  petition  alleges  all  the  facts  necessary  to  entitle 
her  to  the  relief  sought,  and  the  proof  sustains  the  allegationa. 
The  husband,  having  left  the  state,  is  proceeded  against  aa 
a  non-resident  by  warning  order  and  the  appointment  of  a 
representative  attorney;  yet  the  circuit  court  dismissed  the 
petition.  There  being  no  appearance  here  for  the  appellee, 
are  left  to  conjecture  the  cause  of  the  dismission.  We 
none,  but  presume  that  the  circuit  court  did  not  admit  its 
jurisdiction  against  a  non-resident,  or  possibly  deemed  that  a. 
bond,  which  was  not  given,  was  necessary. 
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It  would  be  a  reproaoh  to  our  legislation  if  a  fidthless 
husband  in  Kentucky  could  by  leaving  the  state  deprive  his 
abandoned  wife  of  the  power  of  obtaining  a  divorce  at  home. 
But  she  has  remedy  in  the  circuit  court  of  the  county  of  her 
lesidenoe.  The  doubt  intimated  in  3  Metcalfe  is  silenced  by 
a  subsequent  enactment  of  1864  (Myers's  Supplement,  p.  184), 
oonstructively  recognizing  the  jurisdiction.  In  such  a  case  as 
this  no  bond  is  required. 

Perceiving  no  good  ground  for  the  dismission,  the  judgment 
\b  reversed,  and  the  cause  remanded  with  instructions  to  decree 
the  relief  sought  by  the  petition. 


Cask  62— PETITION  ORDINARY— Ootobbb  20. 

Creekmore,  &c.  v.  Chitwood. 

▲  PPSAL  TROM  WHITLXT  CIBCUIT  C0T7BT. 

CSOHTBACT   FOR   BAUB  OF  BRANDT,   MADE  AKD  SOLD  IN  VIOLATION  OF  THB 
BXVKNUB  LAWS  OF  CONGRESS,  HELD  TO  BE  VOID. — ^In  thls  action  Oil  a 

Bote  for  two  hundred  dollars,  executed  for  brandy,  the  defendants 
pleaded,  in  substance  and  effect,  that  the  consideration  of  the  note  was 
bflvndy,  sold  by  the  plaintiff  to  one  of  the  defendants,  which  was 
made  in  Tennessee,  and  smuggled  into  Kentucky  by  the  plaintiff  in 
yiolation  of  the  revenue  laws  of  the  United  States;  the  brandy  not 
luL'ving  been  inspected,  nor  had  any  tax  been  paid  thereon,  nor  the 
barrels  containing  it  branded,  and  sold  in  violation  of  the  laws  of 
tbe  United  States,  and  that  the  contract  was  therefore  against  public 
policy*  illegal,  and  void.  The  judgment  of  the  circuit  court  sus- 
tminittg  a  demurrer  to  the  answer  as  above  is  reversed. 

Tlie  case  of  Hunter  v.  Cobb,  1  Bush,  289,  does  not  conflict  with 
Hie  principle  governing  this  case,  which  invalidates  the  contract 
itself  because  it  involves  the  commission  of  a  public  wrong,  and  not 
giwiply  a  failure  to  comply  with  a  revenue  regulation  relative  to  the 
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memorial  by  which  it  may  be  expreased,  which  might  be  enforced 
by  appropriate  penalties  withoat  affecting  the  integrity  and  binding 
force  of  a  legitimate  transaction. 

John  and  J.  W.  Rodman  &  Watkins,  .  .   For  Appellants, 

CITED 

6  Oond.  U.  Sw  Reports,  298,  Armstrong  t.  Tyler. 

8  Dana,  96,  90,  Hanson,  &c  v.  Powers. 

4  Dana,  174,  THUute  t.  Roberts. 

4  Dana,  882,  Steel  ▼.  Carle. 

8  B.  Monroe,  288,  Miller  v.  Porter. 

John  L.  Scott, For  Appellee. 

JUDGE  HARDIN  dsliyxexb  thx  opiviov  of  thx  coukt. 

To  the  petition  of  the  appellee,  on  the  promissory  note 
of  the  appellants  to  him  for  two  hundred  dollars,  they  pleaded, 
in  substance  and  effect,  that  the  consideration  of  the  note  was 
brandy,  sold  by  the  plaintiff  to  one  of  the  defendants,  which 
was  made  in  Tennessee,  and  smuggled  into  Kentucky  by  the 
plaintiff  in  violation  of  the  revenue  laws  of  the  United  States; 
the  brandy  not  having  been  inspected,  nor  had  any  tax  been 
paid  thereon,  nor  the  barrels  containing  it  branded,  and  the 
same  having  been  distilled  without  lawful  authority,  and  sold 
in  violation  of  the  laws  of  the  United  States ;  and  that  the 
contract  was  therefore  against  public  policy,  illegal,  and  void. 
This  answer  was  adjudged  insufficient  on  demurrer,  and  the 
defendants  fiiiling  to  plead  further,  a  judgment  was  rendered 
against  them  on  the  note;  and  they  have  appealed  to  this 
court. 

The  averments  of  the  answer,  confessed  by  the  demurrer, 
sufficiently  import  the  commission  by  the  plaintiff  of  a  sacces- 
sion  of  violations  of  the  acts  of  congresa  of  1864,  1865,  and 
1866,  ''to  provide  internal  revenue,"  etc.,  and  that  the  sale 
of  the  brandy,  which  was  the  consideration  of  the  note,  was  ! 
the  object,  if  not  the  immediate  result,  of  these  illegal  acts,  and  i 
therefore  the  contract  was  against  the  {x)licy  of  the  law  and 
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void.    (2  Kent's  Com.  466-68 ;  2  Parsons  on  Contracts,  753  ; 
Armstrong  v.  Toler,  11  Wheaton,  257.) 

The  decision  of  this  court  against  the  constitutional  validity 
of  80  much  of  the  stamp  enactment  of  congress  as  declares 
ordinary  contracts  to  be  void  for  the  mere  failure  to  stamp 
the  written  evidences  of  them  (Hunter  v.  Cobb,  1  Bush,  239), 
does  not  conflict  with  the  principle  governing  this  case,  which 
invalidates  the  contract  itself,  because  it  involves  the  com- 
mission of  a  public  wrong,  and  not  simply  a  failure  to  comply 
with  a  revenue  regulation  relative  to  the  memorial  by  which 
it  may  be  expressed,  which  might  be  enforced  by  appropriate 
penalties  without  afiecting  the  integrity  or  binding  force  of  a 
legitimate  transaction. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded with  instructions  to  overrule  the  demurrer  to  the 
answer,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 
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Cabb  68— INDIGTBfENT— October  Sa 

Blimm  v.  Commonwealth. 

▲PFXAL  FROM  BOOKS  OIBCUIT  OOUBT. 
1.   SfBCIAL  TBRMB  of  circuit  OOtJRTB,  TEN  DAYS*  NOTIGB  OF,  RBQtnBED  BT 

8TATUTB  SB  DIRECTORY. — "When  the  buBmess  reqnireB  it,  a  drcnit 
judge  may  hold  a  special  tenn  in  any  county  in  his  district  for  the 
trial  of  chancery,  penal,  and  criminal  causes,  or  either/* 

"  If  the  order  be  made  in  vacation  for  a  special  term,  notice  thereof 
shall  be  posted  up  at  the  court-house  door  ten  days  before  its  com- 
mencement" (Section  1  and  subsection  2  of  section  1,  artfde  \% 
chapter  27,  Reyised  Statutes,  1  Stanton,  821.)  Edd,  that  the  pre- 
scribed notice  of  ten  days  is  merely  directory. 

2.  Eight  day%^  notice  of  epedoL  term  held  to  he  et^jfieient  to  constitute  and 
authorize  a  valid  special  term ;  and  at  such  term,  as  to  juriadictioo^ 
the  circuit  judge  had  all  the  judicial  power  which  he  could  hiiTC 
exercised  in  a  criminal  case  at  a  r^ular  term  of  his  court 

8.  The  accused  in  this  case  was  indicted,  tried,  and  sentenced  to  the 
gallows  at  a  special  term'\)f  the  Boone  Circuit  Court,  ordered  <mly 
a  few  days  after  the  homicide,  and  commencing  on  the  eig:bth  day 
after  the  order  was  made  in  vacation.  JE&2i,  the  court  had  jurisdic- 
tion to  order  the  grand  jury,  and  special  juries,  try  the  acscuaed  on 
the  indictment  found  by  that  grand  jury,  and  sentence  him  to  be 
hung  on  the  verdict  of  "  guilty  "  by  that  chosen  venire. 

4.  Drunkenness  may  reduce  the  grade  of  crime  from  mukdkb  to 
MANSLAUOHTEB. — On  thls  questiou  the  court  say,  according  to  the 
case  of  Smith  v.  Commonwealth,  1  Duvall,  224,  to  which  the  ooort 
adheres,  drunkennees  '*may,  under  peculiar  drcumstancea  repelling 
malice,  reduce  the  grade  of  the  crime  from  murder  to  manalaoghter.^ 

6.  But  thia  mitigating  tendency  of  intoxication  is  not  aUowMe  when  that 
condition  of  mind  has  been  produced  for  the  purpose  of  stiinnlBting 
a  meditated  felony,  or  even  when  known  to  excite  homicide  or  oUier 
destructive  purposes,  because  such  an  inebriate — hoeUe  hununU  ffen- 
mf— evinces  express  malice. 

8.  But  when,  in  the  absence  of  any  such  aggravating  drcumstanoeft,  a 
responsible  being,  drunk  from  accident  or  mere  sensuality,  takes 
human  life  without  rational  motive,  and  which  he  never  'Would  have 
attempted,  but  always  would  have  revolted  at  when  sober  and  self- 
poised,  the  principle  of  the  decision  in  Smith  t.  Oommonwealth 
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allows  the  jury  to  oondder  the  abnormal  condition  of  the  mind  and 
paMJoos  8o  soperinduced  as  a  drcomgtance  which,  while  it  should 
not  ezcose,  may  tend  to  repel  the  implication  of  malice  essential  to 
the  crime  of  mnrder. 

7.  Proof  that  the  aeetued  w€u  drunk  teas  pertinent  in  this  eaee  as  a  drcnm- 

atanoe  helping  to  account  for  an  act  otherwise  mysteriously  inexpli- 
cable, and  the  jury  had  a  right  to  weigh  that  fact,  and  give  it  its 
proper  efiPect  on  the  question  of  malice. 

8.  Trmiient  imanity,  produced  by  the  voluntary  act  of  the  accused, 

would  not  excuse,  but  at  the  utmost  would  only  extenuate,  the  homi- 
cide from  murder  to  manslaughter. 

9.  Pbsstoino  jxtdgb  should  oiyb  thb  wholb  law  affucablb  to  all 

tbb  facts  of  thb  ca8b  when  asked  for  instructions. — see 
opinion  as  to  the  instructions  which  the  circuit  judge  ought  to  have 
given  on  the  facts  of  this  case. 

8.  A.  Haoebty,  ^ 

Geo.  C.  Dbake,  > For  Appellant, 

John  L.  Scott,  J 

CITED 

Constitution  of  Kentucky,  sections  16, 17,  article  4. 
Revised  Statutes,  article  12,  chapter  27,  1  Stanton,  821. 

JoHK  fioDifAN,  Attorney-General,    •     •     •     For  Appellee. 

CHIXF  JUSTICB  KOBERTSON  dslitxbxd  thb  opinion  of  thb  court, 
JuBGK  Hardin  dissenting. 

The  appellant,  Peter  Blimm,  charged  with  the  wanton 
murder  of  a  little  white  boy,  without  any  known  provocation 
or  apparent  motive,  was  indicted,  tried,  and  sentenced  to  the 
gallows  at  a  special  term  of  the  Boone  Circuit  Court,  ordered 
only  a  few  days  after  the  homicide,  and  commencing  on  the 
eighth  day  after  the  order  was  made  in  vacation. 

His  appeal  to  this  court,  urging  various  objections  to  the 
jadgment,  asserts  in  limine  that  the  special  term  held  without 
the  notice  prescribed  by  law  was  illegal,  and  that  for  want  of 
jurisdiction  the  verdict  and  judgment  against  him  are  void. 

If^  as  thus  assumed,  the  sentence  was  not  a  judicial  act, 
this  court  can  not  judicially  revise  and  reverse  it;  and  the 
appellant's  only  lawful  appeal  would  be  to  another  depart- 
VoL.  VIL— 22 
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ment  of  the  goveniment  not  fettered,  as  this  court  is,  by 
inexorable  law. 

But  in  our  judgment  the  cirouit  court  had  jurisdiction  to 
order  the  grand  jury,  and  special  jnries,  try  the  appellant  on 
the  indictment  found  by  that  grand  juiy,  and  sentence  him  to 
be  hung  on  the  verdict  of  "guilty"  by  that  chosen  venire. 

The  following  quotations  from  section  1  and  subsection  2 
of  article  12,  chapter  27,  Stanton's  Revised  Statutes,  p.  321, 
present  all  that  is  here  material  of  the  statutory  law  regulating 
special  terms  of  the  circuit  courts : 

''S£C.  1.  When  the  business  requires  it,  a  circuit  judge 
may  hold  a  special  term  in  any  county  in  his  district  for  the 
trial  of  chancery,  penal,  and  criminal  causes,  or  either/' 

"SuBSEC.  2.  If  the  order  be  made  in  vacation  for  % 
special  term,  notice  thereof  shall  be  posted  up  at  the  court- 
house door  ten  days  before  its  commencement.'' 

The  constructive  object  of  the  prescribed  notice  decides 
the  question  of  jurisdiction.     Did  the  legislature  intend  diat 
ten  days'  notice  should  be  indispeMoMe  to  the  jurisdiction,  or, 
in  other  words,  a  fundamental  condition  of  the  validity  of 
the  proceedings  of  the  called  term,  or  intend  only  that  the 
requisition  of  the  notice  should  be  merely  directory  or  pre- 
cautionary ?    It  seems  to  us  that  the  latter  was  the  sole  purpose. 
If  the  former  be  adjudged  to  be  the  legislative  purpose,  its 
comprehensive  effect  would  be  to  make  void  not  only   all 
criminal  convictions  and  preparatory  orders  and  proceedings, 
but  all  preparation,  orders,  and  decrees  in  chancery.      This 
would  be  vexatious  and  perilous  without  adequate  notice,  and 
fiir  beyond  the  prudent  policy  or  presumable  aim  of  legislative 
wisdom. 

The  contemplated  publication,  if  attempted  as  required, 
might  be  immediately  destroyed,  or,  if  not  torn  down,  might 
give  no  actual  notice  to  any  person  interested.  And  can  it 
be  reasonably  presumed  that  the  legislature  intended    tliat  the 
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jurisdiction  of  the  court  should  depend  on  so  slight  and  trivial 
a  circumstance  as  putting  on  the  court-house  door  a  paper 
subject  to  80  many  accidents,  and  at  best  so  uncertain  and 
fidlible,  as  a  notice  to  all  oonccrned?    Moreover,  if  the  order 
be  made  at  a  regular  term,  no  such  notice  is  required ;  but  the 
special  term  may  be  held  without  question  the  next  day  after 
the  order  for  it  had  been  entered  on  the  record-book  of  the 
court.    And  even  if  that  order  should  not  be  recorded  before 
the  commencement  of  the  special  term,  would  the  omission 
vacate  the  term  ?    We  can  not  so  think.    And  unless  it  would 
the  question  in  this  case  is  concluded.    The  fisust  that  no 
extensive  notice  is  required  when  the  order  is  made  in  court 
shows  that,  when  made  out  of  court,  the  posting  of  it  on  the 
court-house  door  is  required  not  to  give  jurisdiction,  but  only 
to    guard  in    that  way  against  surprise  by  what   may  be 
publication  of  the  order.    Had  it  been  put  up  as  required, 
the  appellant  could  not  have  been  benefited  by  it  otherwise 
than  by  affording  him  time  to  escape.     He  could  not  have 
introduced  evidence  before  the  grand  jury,  and  the   non- 
publication  could  at  the  utmost  have  operated  on  him  as  a 
sorpriae  which  might  have  entitled  him  to  some  postponement 
of  his  trial. 

The  law  organizing  circuit  courts,  and  fixing  the  terms 

daring  which  they  shall  sit,  if  necessary,  may  not  deny  their 

inherent  power  to  prolong  any  of  those  terms  or  order  special 

terms  ^thout  express  statutory  authority ;  and  the  statutes  on 

that  subject  may  have  been  intended  not  so  much  for  giving 

that  poorer  as  for  directing  the  mode  of  exercising,  it.     On 

this   hypothesis,  which   we  consider   maintainable,  no   such 

directory  statute  gives  the  jurisdiction,  and  non-conformity  to 

the  prescribed  direction  can  not  divest  it  as  pre-existing.     But 

if  mistalcen  in  this,  we  still  think  that  the  statute  we  are  now 

considering  is  only  directory. 

The  judge  who  ordered  the  special  term  was  still  judge  of 
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the  same  court  when  he  predded  over  the  trial  at  the  gpeoial 
term.  He  had  pre-exiBtent  jarisdiction  over  snch  homicide 
committed  in  Booae.  Consent  eould  not  give  it,  nor  oppomtion 
^vest  it.  The  said  subsectioD  2  also  provides  that  parties 
ma^  agree  to  a  special  term.  But  unless  the  court  would 
have  jurisdiction  without  their  authority  or  acquiescence  lAeir 
eonsetU  could  not  give  it,  and  the  only  object  or  effect  of  their 
consent  would  be  to  preclude  any  pretense  of  surprise  at  the 
holding  of  the  £{>eciat  term.  And  this  clearly  indicates  that 
the  legislature  required  the  notice  not  to  legalise  the  speiual 
term  or  give  the  judge  jurisdiction,  but  solely  to  prevent  sur- 
prise ;  and  this  is  as  manifest  as  if  the  act^  after  allowing  a 
special  term,  had  said,  "  but  for  the  eonvemaioe  of  partieB  con- 
cerned, and  to  prevent  sarprite,  the  order,  if  made  iu  court, 
shall,  without  other  notice,  be  entered  on  the  record,  so  that 
the  bar  may  know  it;  or,  if  made  in  vacation,  shall  be  posted 
np  on  the  court-house  door  for  ten  days."  Could  there  then  be 
any  doubt  that  it  would  be  the  order,  and  not  the  quam  notioe 
of  it,  that  would  give  the  court  jurisdiction  ?  And  this  is  the 
constructive  aim  of  the  act  as  clearly  as  if  it  had  been  explicitly 
so  declared.  The  act  contains  nothing  implying  that  the  pre- 
scribed publication  is  the  condition  on  which  the  special  term 
may  be  held,  or  that  it  shall  be  a  legal  nnlHty  without  such 
publication.  But  the  contrary  is  implied  by  the  context,  object, 
and  character  of  the  enactment. 

As  to  jurisdiction  therefore  the  circuit  judge  had  all  the 
judicial  power  which  he  could  have  exercised  over  this  case 
ular  term  of  his  court.  (In  this  conclusion  Judge 
does  not  concur.)  Then  we  must  revise  the  case 
be  scope  of  our  circumscribed  jurisdiction  over  jadgw 
criminal  proceedings. 

>nly  contestible  question  in  the  record  within  the  r&tsge 
ppellate  power  is  involved  in  instructions,  and  that,  u 
to  the  hypothesis  assumed  on  the  testimony    that 
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when  the  homicide  was  perpetrated  the  appellant  was  drunk ; 
which  fact,  according  to  the  case  of  Smith  v.  The  Common- 
wealth, 1  Duvall,  224,  to  which  we  adhere,  may  under  peculiar 
circumstances  repelling  malice  reduce  the  grade  of  the  crime 
from  murder  to  manslaughter.     But  this  mitigating  tendency 
of  intoxication  is  not  allowable  when  that  condition  of  mind 
has  been  produced  for  the  purpose  of  stimulating  a  meditated 
felony,  or  even  when  it  is  known  to  excite  homicidal  or  other 
destructive  passions,  because  such  an  inebriate,  hostia  humam 
generis^  evinces  express  malice.    But  when,  in  the  absence  of 
any  such  aggravating  circumstances,  a  responsible  being,  drunk 
from  accident  or  mere  sensuality,  takes  human  life  without 
rational  motive,  and  which  he  never  would  have  attempted, 
but  always  would  have  revolted  at,  when  sober  and  self-poised, 
the  principle  of  the  decision  in  Smith  v.  The  Commonwealth 
allows  the  jury  to  consider  the  abnormal  condition  of  the 
mind  and  passions  so  superinduced  as  a  circumstance  which, 
while  it  should  not  excuse,  may  tend  to  repel  the  implication 
of  malice  essential  to  the  crime  of  murder. 

In  this  case  it  appears  that  the  appellant  on  the  day  of  the 

homicide  had  gone  to  Burlington,  and  there,  drinking  much 

liquor  and  trying  to  buy  the  tincture  of  cantharides,  he  acted 

and  talked  strangely,  and,  returning  homeward,  cut  the  boy's 

throat  without  any  imaginable  motive,  unless  he  killed  him 

to  conceal  a  meditated  crime  on  another.     But  there  is  now  no 

safficient  clue  in  the  evidence  to  allow  the  imputation  of  such 

a  horrible  motive.     Proof  that  he  was  drunk  was  pertinent, 

in  this  state  of  case,  as  a  circumstance  helping  to  account  for 

an  act  otherwise  mysteriously  inexplicable ;  and  the  jury  had  a 

right  to  weigh  that  fSact,  and  give  it  its  proper  effect  on  the 

qaestion  of  motive. 

If  the  juiy,  on  all  the  facts,  had  believed  that  when  he 
killed  the  boy  the  appellant  had  no  actual  motive ;  and  also 
that   without  knowing  or  having  from  experience  cause  to 
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apprehend  that  what  he  drank  that  day  might  instantly  produce 
delirium^  or  so  inflame  the  passions  or  unhinge  the  mind  as 
to  jeopard  human  life,  which  would  have  been  in  no  danger 
from  his  hand  had  he  been  perfectly  sober  and  self-possessed; 
and  also  that  he  drank  the  intoxicating  liquor  merely  for 
sensual  gratification  or  exhilaration,  and  not  for  stimulating 
some  meditated  crime;  then  they  might,  and  perhaps  ought 
to,  have  found  that  there  was  no  implied  motive,  and  that 
therefore  the  appellant  was  not  guilty  of  murder,  for  which 
he  should  be  hung,  but  of  manslaughter  only,  for  which  he 
should  be  sent  to  the  penitentiary. 

This  we  consider  both  sound  philosophy  and  good  law;  and 
when  prudently  applied  it  illustrates  the  general  principle 
recognized  in  Smith  v.  The  Commonwealth. 

On  the  trial  several  witnesses  testified  that  when  much 
excited  by  liquor  the  appellant  became  partially  delirious, 
gave  way  to  violent  passions  and  insane  illusions,  often  imag- 
ining that  '^  somebody  was  after  him,"  and  twice  attempting 
suicide. 

On  the  foregoing  facts,  combined  with  strong  proof  of  the 
homicide  by  the  appellant,  the  circuit  court  by  its  instructions 
accurately  defined  murder  and  exculpating  insanity  without 
any  definition  of  manslaughter,  or  any  other  allusion  to  the 
appellant's  mental  condition   than  that  implied  by  the  in- 
struction on  insanity  as  an  excuse  for  homicide,  and  which  was 
more  favorable  in  one  aspect  than  the  appellant  was  entitled 
to  expect  on  the  facts  and  the  law ;  for  transient  insanity  pro- 
duced by  his  voluntary  act  would  not,  as  the  instructions 
implied,  excuse,  but  at  the  utmost  only  extenuate,  the  homicide 
from  murder  to  manslaughter.     Proof  of  his  being  drunk 
oould  be  available  to  him  only  for  such  extenuation,  whether 
his  intoxication  caused  temporary  delirium  or  not.    Without 
resulting  in  technical  insanity,  it  might,  however,  have  been 
such  as  to  reduce  the  grade  of  a  crime  so  unaccountable  by 
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helping  to  repel  implied  malioe.  What  he  needed  most  there- 
fore was  a  specific  and  full  instruction  on  the  subject  of  'miti- 
gation, and  not  of  excuse.  Bui  the  instruetions  as  given  txduded 
from  the  jury  any  oonsideration  of  that  subject,  and  consequently 
the  court's  pretermission  of  it  was  misleading,  and  the  verdict 
a9  rendered  was  the  inevitable  consequence,  unless  he  was 
insane. 

According  to  the  Criminal  dode,  the  presiding  judge  should, 
when  asked  for  instructions,  give  the  whole  law  applicable  to 
all  the  facts;  and  this  was  peculiarly  proper  in  a  case  so 
sudden  and  hurried,  and  especially  as  the  court,  having  ap- 
pointed counsel  to  defend,  should  have  presented  sua  spante  to 
the  jury  all  the  law  to  which  the  appellant  was  entitled.    But, 
though  the  argument  in  this  court  has  not  discussed  the  miti- 
gating principle,  nevertheless  the  appointed  counsel  offered 
^n  the  trial  the  following  instruction : ''  The  jury  are  instructed 
that  if  they  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  the  prisoner  did  the  killing  charged,  yet  if  they 
believe  that  he  was  drunk  at  the  time,  they  may  mitigate  the 
offense  from  murder  to  manslaughter.'' 

That  proposition  might  have  been  misunderstood  or  mis- 
applied without  some  qualification  as  to  the  degree  of  drunk- 
enness, and  also  as  to  the  counteracting  hypothesis  of  getting 
drank  to  stimulate  crime,  or  of  the  appellant's  knowledge  of 
the  probability  that  delirium  or  destructive  passion  would  be 
the  consequence.    But  the  court  rejected  it  without  suggesting 
any  noodification  or  giving  any  other  instruction  on  that  sub- 
ject.    In  this  there  was  an  inadvertent  omission  which  may 
have  been  prejudicial  to  the  appellant. 

^Yhen  intoxicating  liquor  inflames  and  perverts  the  pas- 
sions and  blinds  the  reason,  as  it  often  does,  a  good  man  may 
^thoat  provocation  be  unconsciously  precipitated  into  a  crime 
^which  he  had  never  meditated,  and  which  he  never  could  have 
attempted  when  properly  sober  and  self-possessed.    To  hang 
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him  would  be  a  orael  penalty  for  being  drank — ^to  eseeuM  him 
would  be  to  encourage  vice  and  disturb  social  order  and 
security.  He  should  he  punished,  but  not  as  the  secret  assas- 
sin or  highway  murderer.  The  crime  in  this  case^  by  whom- 
Boever  perpetrated,  was  signally  monstrous  and  mysterious. 
The  i)erpetrator  may  have  been  unconscious  of  the  act  or  of 
its  guilt,  or  it  may  have  been  prompted  by  momentary  illusion 
or  blind  passion  beyond  control.  Why  else  was  the  brutal  act 
done  ?  And  if  so  done,  the  gallows  is  not,  but  imprisonment  is, 
the  legal  retribution. 

Then  we  think  that  the  circuit  court  ought  to  have  defined 
malice,  express  and  implied,  and  discriminated  between  murder 
and  manslaughter;  and  then  instructed  the  jury,  in  substance 
and  effect,  that  if  the  accused  cut  the  boy's  throat,  his  being 
drunk  at  the  time  is  no  legal  excuse,  nor  even  mitigating  cir- 
cumstance, if  that  condition,  however  stultifying,  was  the 
offspring  of  meditated  crime,  or  was  known  to  be  the  parent 
of  passions  or  delusions  dangerous  to  the  lives  of  other  per- 
sons ;  and  also  that  if  not  so  intended  or  so  known,  then  if 
the  jury  should  believe  that  it  was  the  cause  of  the  homicide, 
which  otherwise  wovld  not  have  been  perpetrated,  they  miglit 
consider  it,  with  all  the  other  facts  conducing  to  show  the 
existence  or  non-existence  of  malice,  or  fixing  the  grade  of  ihe 
crime;  and  that  if  they  should  then   rationally  doubt  the 
imputed  malice,  they  should  convict  of  manslaughter,  and  fix 
the  period  of  confinement  in  the  penitentiary. 

If  thus  substantially  instructed,  the  verdict,  whatever  it 
may  have  been,  would  have  been  more  satis&ctory  to  all  con- 
cerned, and  far  more  assuring  that  justice  had  been  fidrly  and 
fully  done  according  to  the  law  of  the  land. 

Whatever  he  may  be,  or  whatever  shall  or  ought  to  be  his 
doom,  it  is  the  duty  of  this  court,  as  the  last  judicial  resort, 
to  take  care,  in  defiance  of  all  contingent  consequences  that 
he  shall  have  a  fair  and  deliberate  trial  according   to   law. 
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The  oommon wealth  wants  no  more;  her  interest  requires  that 
much,  and  our  duty  to  her  as  well  as  to  him  demands  it. 

Wherefore  the  judgment  of  conviotion  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

JTJDGB  HARDIN  dxliysrxd  thi  following  disskitttng  opinioit: 

The  action  of  the  judge  of  the  Boone  Circuit  Court  in 
proceeding  upon  a  public  notice  of  eight  days  only  to  hold 
a  special  term  of  that  court,  at  which  the  appellant  was  tried 
and  convicted  of  murder,  presents  a  question  as  important  as 
it  is  novel  in  the  history  of  the  jurisprudence  of  this  state ; 
and  as  I  entertain  views  of  that  question  essentially  different 
from  those  expressed  in  the  opinion  of  the  majority  of  the 
court,  I  deem  it  proper  to  state  the  reasons  for  my  conclusions 
on  that  branch  of  the  case  in  a  separate  opinion. 

It  needs  scarcely  to  be  suggested  that  by  the  constitutional 
requirements  that  ''a  circuit  court  shall  be  established  in 
each  county,''  and  that  '^all  courts  shall  be  open''  for  the 
administration  of  justice  by  ''due  course  of  law,"  as  well  as 
the  arrangement  and  structure  of  our  circuit  court  system,  it 
18  contemplated  that  each  court  shall  be  constituted  by  the 
oaacarrent  action  of  the  presiding  judge  and  certain  local 
ministerial  officers  publicly  convened  at  particular  times  only^ 
designated  by  express  law,  or  ^ome  official  act  of  sufficient 
publicity  and  certainty,  to  notify  the  people  of  the  holding  of 
the  court;  and  that  this  unmistakable  public  notification  of 
the  convening  of  the  court  is  necessary  for  the  prevention  of 
eurprise  and  injustice  is  too  manifest  for  argument  or  illustra- 
tion.     Idealizing  this  necessity  as  one  of  vital  importance,  the 
leeislatore  in  various  statutes,  enacted  from  time  to  time  with 
refereni^  to  the  organization  of  the  circuit  courts,  has  taken 
care  to   ^lefine  with  certainty  the  times  of  the  commencement 
and    duration  of  the  terms  of  the  courts  in  each  county,  not 
teootmi^^S  ^^®  right  of  the  presiding  judges,  except  in  a  very 
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limited  manner,  to  hazard  the  fair  and  just  administration 
of  law  by  convening  their  courts  at  uncertain  or  unexpected 
timesy  however  much  such  a  course  might  subserve  the  con- 
venience of  the  judges  or  particular  litigants,  or  in  some 
isolated  cases  hasten  the  punishment  of  guilty  offenders. 

While  therefore,  under  the  12th  article  of  chapter  27  of 
the  Revised  Statutes,  a  judge  may  hold  a  special  term  of  the 
court  ''for  the  trial  of  chancery,  penal,  or  criminal  causes''  .  . 
''  when  the  business  requires  it,''  upon  ten  days'  notice  publicly 
posted  at  the  court-house  door,  if  the  special  term  is  ordered 
by  the  judge  in  vacation,  as  in  this  case,  it  is  obvious  that 
this  is  but  an  exceptional  mode  of  convening  the  court,  which 
for  reasons  of  apparent  temporary  necessity  the  judge  is  per- 
mitted to  adopt  in  derogation  of  the  general  and  much  safer 
one  prescribed  by  positive  law;  and,  like  any  other  special 
authority  conferred  upon  an  officer  for  some  particular  purpose 
and  impairing  the  force  of  a  general  law,  it  ought  not  to 
be  construed  with  such  liberality  as  to  defeat  any  essential 
condition  or  limitation  of  its  exercise,  which  the  enactment 
conferring  such  special  authority  may  have  prescribed. 

But  it  is  said  that  the  requirement  of  ten  days'  notice  as 
a  condition  of  holding  the  court  is  not  a  mandatory  or  im- 
perative expression  of  the  legislative  will,  but  directory  only ; 
and  therefore,  though  such  direction  ought  to  have   been 
followed,  the  power  in  respect  to  which  it  is  given  may  never- 
theless be  effectually  exercised  without  observing  it;    and 
although  the  notice  was  not  given  to  the  public  as  directed 
by  the  statute,  the  proceedings  resulting  in  sentencing  the 
appellant  to  be  hung  were  valid  as  if  occurring  at  a  regnlax 
term  of  the  court.    There  can  be  no  doubt  of  this  if  it  be 
true  that  the  statutory  provision  is  merely  directory;  l>ut  the 
vitally  important  question  is,  is  not   the  provision    of   the 
statute  an  imperative  requirement?    It  is  a  rule  now    ^well 
established   that  whenever  a  thing  prescribed  by    a    staiate 
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conferring  authority  to  do  an  act  is  an  essential  prerequisite 
to  the  exercise  of  the  authority,  the  validity  of  the  act  done 
will  depend  on  the  performance  of  that  antecedent  condition, 
which  QXCL  not  be  dispensed  with  as  a  mere  legislative  direction. 
(Eex  V.  Laxdale,  &c.,  1  Burrows,  445 ;  Cooley's  Constitutional 
Limitations,  74.)     I  do  not  doubt  that  if  the  publication  o^ 
the  judge's  order  for  holding  the  court  was  only  necessary  for 
the  convenience  of  the  officers,  or  for  some  object  not  relating 
to  the  rights  of  litigants,  and  which  could  not  affect  them, 
the  omission  to  observe  the  direction  of  the  statute  would  not 
have  invalidated  the  proceedings  of  the  court  in  any  case ;  but 
I  maintain  that  the  due  publication  of  the  order  for  holding 
the  court  was  essential  to  the  rights  of  litigants  and  could  not 
be  dispensed  with.     I  can  conceive  of  no  reason  for  the 
required  notification  more  important  than  to  give  reasonable 
time  for  preparation  to  those  who  were  to  be  affected  in  their 
rights  of  life,  liberty,  or  property  by  the  proceedings  of  the 
proposed  court.     Certainly  the  legislature  could  not  have  been 
unmindful  that  some  such  reasonable  time  was  necessary ;  and 
it  is  fair  to  infer,  from  the  express  requirement  of  at  least  ten 
days'  notice,  that  publication  for  a  shorter  period  of  time  was 
not  deemed  reasonable  or  just;  and  if  there  were  no  other 
reasons  for  limiting  the  action  of  the  circuit  judge  by  a  strict 
compliance  with  the  law,  it  seems  to  me  clearly  deducible  from 
the  language  of  the  statute  itself  that  the  legislature  did  not 
intend   to  confer  upon  circuit  judges  the  extraordinary  power 
of  convening  the  courts  upon  a  less  notice  than  that  pre- 
scribed, or  without  notice  at  aU  whenever  they  might  choose 
to  da  so. 

It    is   argued  that,  as  a  strict  construction  of  the  statute 
nnder  consideration  may  affect  the  validity  of  the  most  impor- 
tant  Judicial  proceedings,  policy  requires  a  liberal  construc- 
tion  i^ritli  a  view  to  sustaining  the  jurisdiction  of  the  courts; 
bat   it    V9  not  difficult,  I  think,  to  perceive  in  an  unlimited 
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oonoeBsion  of  authority  to  judicial  officers  to  adjudicate  when 
they  may  on  the  rights  of  individuals,  without  regard  to 
express  laws  regulating  the  terms  of  courts,  far  greater  evik 
than  can  be  expected  to  arise  firom  a  rigid  adherence  to  the 
requirements  of  the  law.    Reference  has  also  been  made  to 
the  uncertainty  of  the  means  of  notification  prescribed  by  the 
statute  as  a  reason  for  treating  it  as  an  immaterial  requirement} 
but  whether  or  not,  from  the  causes  suggested,  the  important 
object  of  the  law  may  fidl,  I  deem  it  a  sufficient  answer  to  the 
objection  that  the  legislature,  in  requiring  that  notice  be  posted 
at  the  court-house  door,  simply  adopted  the  most  usual  and 
convenient  mode  of  giving  public  notice.     And  I  have  fidled 
to  discover,  in  the  references  which  have  been  made  to  the  other 
modes  of  conferring  jurisdiction  provided  by  the  statute,  any 
sufficient  reason  for  the  non-observance  of  that  which  was 
required  in  this  case.     The  views  I  have  endeavored  to  main- 
tain may  be  further  illustrated  by  reference  to  some  of  the 
many  adjudged  cases  and  authorities  on  this  subject. 

In  the  case  of  Hardin  v.  Owings,  1  Bibb,  214,  this  court 
t^d :  "  The  legislative  body  is  the  supreme  power  of  the  state, 
and  whenever  it  acts  within  the  pale  of  its  constitutional 
authority  the  judiciary  is  bound  by  it;  and  it  is  not  competent 
to  the  latter  tribunal  to  dispense  with  a  regulation  or  requifd- 
tion  plainly  prescribed  by  the  former,  or  to  say  that  this  mode, 
that,  or  the  other  is  as  good  as  the  one  dictated  by  the  legis- 
lature; for  this  in  &ct  would  be  placing  the  judiciary  above 
the  legislature,  by  enabling  the  former  to  nullify  the  acts  of 
the  latter,  or  to  supersede  them  by  substitutes  to  which  Ilie 
legislature  might  not  have  assented  had  the  proposition  been 
submitted  to  it.''  And  that  opinion  is  cited  with  an  expression 
of  commendation  by  Mr.  Sedgwick  in  his  work  on  Statutory 
and  Constitutional  Law,  page  381.   And  in  Briggs  v.  Greorgia, 
15  Vermont,  61,  Judge  Hebard,  in  delivering  the  opinion  of 
the  court,  used  the  following  expressive  language,  which  ia 
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also  approved  by  Mr.  Sedgwiok  (page  377) :  "  I  am  not  very 
well  satisfied  with  the  summary  mode  of  getting  rid  of  a  statu- 
tory provision  by  calling  it  directory.  If  one  positive  require- 
ment and  provision  of  a  statute  may  be  avoided  in  that  way, 
we  see  no  reason  why  another  may  not.'' 

I  can  not  concur  in  the  opinion  suggested  that  circuit  court 
judges  have  inherent  power  to  order  special  terms  of  their 
courts  without  express  statutory  authority.  If  this  be  so, 
why  was  it  necessary  to  enact  any  law  for  conferring  such 
authority? 

On  this  aspect  of  the  question  it  is,  I  think,  sufficient  to 
refer  to  the  elaborate  opinion  of  this  court  in  the  case  of 
Johnson  v.  Higgins,  3  Metcalfe,  566,  in  which  it  is  said,  with 
direct  reference  to  the  powers  which  may  or  may  not  be  exer- 
cised at  "called  or  special  terms"  of  circuit  courts,  "They 
have  no  power  to  render  judgments  except  at  terms  prescribed 
by  law  for  the  transaction  of  such  business,  or  the  trial  of  such 
cases,  or  at  which  such  business  is  allowed  by  law  to  be  done. 
Bach  procedure  would  be  emphatically  coram  rum  judioe,  and 
the  judgment  void  because  forbidden  by  law.'' 

Secognizing  as  I  do  the  requirement  of  the  statute  as  to 
notice  as  an  indispensable  prerequisite  to  the  right  of  the 
judge  to  convene  the  court,  I  am  constrained  to  conclude, 
witH  great  deference  for  the  opinion  of  the  majority  of  the 
court,  that  the  trial  and  sentence  of  conviction  were  not  judi- 
cial acts,  and  are  not  therefore  subject  to  revision  in  this  court 
Saving  arrived  at  this  conclusion,  I  refrain  from  expressing 
BMMy  opinion  upon  the  merits  of  the  case. 
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Casb  64— petition  ORDIKART--OcroBBR  22. 

Clay,  &c,  V.  Spratt  &  Co. 

APPEAL  VBOM  JEFPSRSOV  COURT  OF  OOMMOV  PZJU& 

1.  Wabbhousbhen — ^Factors — Liabilttt  m  casb  of  an  unahthorizkd 

BALE    OF   A    CONSIGNXRNT    OF    NINB    H008HBAD6    OF    TOBAOCO— SaLB 
BATIFIRD    BT   A    FAILURB   OF   THB    OWNER   TO  PROMFTLT   DISSENT. — 

In  this  action  against  the  warehousemen  for  a  conyeraion  of  tobacoOf 
the  lower  court  properly  instructed  the  jury  that  if  the  owner  of  the 
tobacco  failed  to  dissent  promptly,  upon  being  informed  of  the  sale^ 
and  failed  within  a  reasonable  time  to  notify  the  defendants  of  bk 
dissent,  that  the  law  was  for  the  defendants,  unless  the  jury  shoold 
believe  that  the  defendants  had  been  notified  that  the  tobacco  was 
not  to  be  sold. 

2.  On  expressing  dissatisfaction  as  to  the  sale,  the  owner  of  the  tobacco* 

being  so  requested  by  the  party  who  deposited  the  same  in  bank  to 
his  credit,  declined  to  give  a  check  for  the  proceeds  of  the  sale  of 
the  tobacco,  in  order  thnt  the  same  might  be  returned  to  the  defend- 
ants. Eeldj  that  if  the  owner  did  not  intend  to  ratify  the  sale,  he 
should  have  given  the  check  to  enable  the  party  to  return  the  money 
so  deposited  to  tb«  defendants. 

BaBBET   &    ROBEBTS,  )  «,        .         „ 

*  „  > For  AppellaiitaL 

James  Habbison,       j  rr         — » 

CITED 

Revised  Statuteo,  section  5,  Myers's  Supplement 

Story  on  Bailments,  section  509. 

Story  on  Agency,  sees.  219, 192,  239, 248»  258,  255,  217, 258»  800. 

1  Metcalfe,  417,  Keen  v.  CuUins,  &c 
9  Peters,  607-629,  Owings  v.  HulL 

8  Peters,  81,  Bell  v.  Cunningham. 

2  Metcalfe,  207,  Munford,  «&c.  v.  Taylor. 
4  Bibb,  271,  Carroll  v.  Earley. 

2  Greenlcaf  8  Evidence,  sections  66,  67. 
12  Johnson,  800. 

W.  R.  Thompson, .    Fir^ppell* 
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JUDGE  LINDSAY  DEUYsaxD  th»  opiirioir  of  thlooitbt. 

T.  E.  Walker  shipped  nine  hogsheads  of  tobacco  to  Louis- 
ville by  Green  B,  Igo,  who  delivered  them  to  Spratt  &  Co., 
warehousemen  in  said  city.    It  is  claimed  and  proven  that 
Igo,  on  the  day  of  their  delivery,  notified  one  of  the  warehouse 
clerks  that  Walker's  tobacco  was  not  to  be  sold,  and  that  on 
the  following  day,  when  the  same  was  about  to  be  put  upon 
the  market,  he  again  told  some  one  connected  with  the  ware- 
house that  he  had  no  authority  from  Walker  to  have  his 
tobacco  sold.     It  was  sold,  however,  in  May,  1864,  for  some- 
thing over  one  thousand  dollars,  and  the  net  proceeds  of  the 
sale,  $978.16,  delivered  to  Igo  to  be  conveyed  to  Walker; 
Igo  remarking  at  the  time  that  he  had  no  authority  from 
Walker  to  sell  his  tobacco  nor  to  receive  the  money  arising 
therefi-om,  but  that  he  would  receive  the  same  as  an  accom- 
modation to  both  parties.     After  deducting  forty-five  dollars^ 
the  amount  due  him  for  freight,  he  deposited  the  balance  in 
the  Branch  Bank  of  Kentucky  at  Lexington.     Within  a  few 
days  after  the  tobacco  was  sold  Walker  was  in  Louisville  and 
called  upon  Spratt  &  Co.  and  inquired  about  the  same.    He 
was  informed  that  it  had  been  sold  and  the  money  sent  to  him 
by  Igo.    He  was  also  informed  as  to  the  amount  it  realized. 
He  told  Spratt  that  it  was  sold  contrary  to  his  orders,  and  that 
he  did  not  intend  to  sell  it  at  all  in  Louisville,  and  that  it 
would  have  brought  more  at  his  home  in  Madison  County. 
He  left  without  saying  whether  he  approved  or  disapproved 
of  the  sale.    Upon  his  return  home  he  called  upon  Igo,  who 
informed  him  that  his  money  had  been  deposited  in  the  bank 
a,t  liexington ;  and  upon  his  expressing  dissatisfaction  at  the 
manner  in  which  he  had  been  treated  by  the  warehousemen, 
Igo  remarked  to  him  that  if  he  was  not  satisfied  with  what 
had  been  done  to  give  him  a  check  on  the  bank  for  the  money, 
and  that  he  would  draw  it  from  the  bank  and  send  it  back  to 
Spratt  A  Co.    He  declined  to  do  stn  at  that  time,  and  left^ 
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Haying  **  he  did  not  know  what  he  would  do  about  it.''  He 
olaims,  however^  that  within  a  day  or  two  thereafter  he  wrote 
to  Spratt  &  Co.  that  he  would  not  ratify  the  sale.  A  short 
time  thereafter  Lexington  was  occupied  by  a  body  of  sontbern 
cavalry  commanded  by  General  John  H.  Morgan,  and  the 
money  deposited  to  his  credit  was  forcibly  taken  from  the 
bank. 

In  September,  1864,  he  brought  this  action  in  the  Jefferson 
Court  of  Common  Pleas,  alleging  a  conversion  of  his  tobacco 
by  the  warehousemen,  and  praying  judgment  against  them  for 
the  value  of  the  same.  A  trial  was  had  in  February  last, 
which  resulted  in  a  verdict  for  the  defendants;  and  a  motion 
for  a  new  trial  having  l)een  overruled,  Clay,  the  assignee  of 
Walker,  has  appealed  to  this  court.  He  complains  that  the 
court  erred  to  his  prejudice  in  refusing  to  instruct  the  jury 
that  if  the  sale  of  the  tobacco  was  without  authority,  and  that 
Igo  had  no  authority  to  receive  the  proceeds  and  deposit  the 
same  in  the  bank  in  Lexington  to  his  (Walker's)  credit,  it  was 
not  his  (Walker's)  duty  to  give  him  a  check  for  the  same;  and 
in  instructing  the  jury  that  if  Walker  failed  to  dissent  promptly 
upon  being  informed  of  what  had  been  done,  and  failed  within 
a  reasonable  time  to  notify  Spratt  &  Co.  of  his  dissent,  that 
the  law  was  for  the  defendants,  unless  the  jury  should  believe 
that  the  defendants  had  been  notified  that  the  tobacco  was  not 
to  be  sold.  With  this  qualification  the  instructions  given  at 
defendants'  instance  were  certainly  proper ;  and  we  think  the 
court  properly  refused  the  instruction  asked  by  plaintiff.  If 
he  did  not  intend  to  ratify  the  sale,  he  should  have  given  Igo 
the  check  in  order  to  enable  him  to  return  the  money  depos- 
ited to  Spratt  &  Co. 

The  use  of  the  word  promptly  in  the  instructions  given  at 
defendants'  instance  is  particularly  objected  to.  It  is  insisted 
that  Walker  was  not  required  to  use  the  utmost  possible  dis- 
patch in  disavowing  the  sale.     We  agree  that  he  was  not;  but 
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W6  do  not  think  the  word  promptly  admits  of  that  construction 
in  the  connection  in  which  it  is  used.  It  implies  only  that 
he  should  not  have  been  dilatory;  should  have  been  guilty 
of  no  unnecessary  delay;  and  this  was  a  correct  exposition 
of  the  law. 

It  was  not  an  error  in  the  court  to  instruct  the  jury  that 
they  should  consider  all  the  circumstances  proven  in  this  case 
in  determining  whether  or  not  Igo  was  Walker's  agent  in 
the  sale  of  the  tobacco.  The  evidence  in  the  case  is  conflict- 
ing, and  we  can  not  decide  that  it  preponderates  against  the 
verdict  We  perceive  no  error  upon  the  part  of  the  court  in 
giving  or  refusing  instructions,  nor  in  admitting  or  excluding 
testimony  firom  the  jury. 

Wherefore  the  judgment  is  affirmed. 


Oasb  65— petition  EQUITY— October  23. 

Farmers  Bank  of  Kentucky,  &c.  v.  Long,  &c. 

▲  FFXAL    FBOM    HINKT   CIRCUIT   COURT. 
1.    VdOiURTABT   SALB    AND    CONVXTANCB   OF   LaND    HBLD    TO    HAYB    BKBN 

VHAUDDLBNT. — ^Property  already  given  to  the  wife  by  her  father  is 
nc^t  Kieh  a  valoable  conBideration  as  will  support  a  conveyance  by 
the  husband  of  his  land  to  his  wif e*8  father,  to  vest  the  title  in  him 
for  her  benefit 

9l  a  oonyeyance  by  a  hosband  to  his  wif e*s  father,  to  vest  title  in  him 
for  her  benefit^  in  consideration  in  part  of  advancements  theretofore 
made  to  the  daughter  by  her  father,  is  held  to  have  been  voluntary 
to  the  extent  of  soch  consideration.  (Lyne,  Ac  v.  Bank  of  Kentucky, 
5  J.  J.  Marahall,  645.) 

^  Tlie  contract  was  made  and  a  bond  for  title  was  executed  by  the  son- 
fD^-law  to  his  wife's  father  February  16,  1806,  and  a  conveyance  was 
:ecuted  March  17, 1808.    From  the  date  of  the  bond  to  the  date 
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of  the  oonyeyance  the  grantor  remained  in  poeseflsion  of  the  land 
without  any  contract  of  renting  between  the  parties,  and  no  such 
notoriety  was  given  to  the  transaction  as  to  constitute  reasonable 
notice  to  persons  dealing  with  the  grantor  that  he  was  not  the  real 
owner  of  the  land,  as  he  was  the  holder  of  the  legal  title.  This  was 
a  badge  of  fraud.  The  plaintiffs  debts  were  created  before  March 
17, 1868,  but  after  February  15, 1806.  Still  the  grantor  was  indebted 
to  others  at  the  date  of  the  bond.  The  sale  and  conveyance  of  tho 
land  is  held  to  have  been  fraudulent  to  the  extent  of  the  comddera- 
tion  which  consisted  in  the  advancements  theretofore  made  to  the 
grantor^s  wife,  and  to  that  extent  the  land  is  subjected  to  plaintifTa 
debts. 

Thomas  N,  &  D.  W.  Lindsey,  \ 

A.  J.  James, > .    .    •    .    For  Appellants. 

George  C.  Drane,  ....  J 

John  Kodman, For  Appellees, 

CITED 
Revised  Statutes,  1  Stanton,  546. 
3  Dana,  510,  Walker  v.  Todd. 
6  J.  J.  Marshall,  545,  Lyne  v.  Bank  of  Kentucky. 
1  Metcalfe,  403,  Short  v.  Tinsley. 

JUDGE  HARDIN  dblivbrkd  the  opikion  of  the  ooubt. 

The  appellants^  as  creditors  of  John  Long,  for  various  debts 
created  subsequent  to  the  15th  of  Februarj',  1865,  and  before 
the  17th  of  March,  1868,  prosecuted  these  consolidated  suits 
in  equity  for  setting  aside  as  fraudulent  a  conveyance  from 
Long  to  S.  D.  Crabb,  of  the  last-named  date,  for  two  tracts  of 
land  which  they  sought  to  subject  to  their  debts :  one  of  them 
containing  forty-five  acres,  and  sold  for  the  recited  considera— 
tion  of  seventy-five  dollars  per  acre ;  and  the  other  containing 
fifteen  acres,  and  sold  for  the  consideration,  as  expressed,  of 
twelve  dollars  per  acre. 

The  defendants  controverted  the  allegations  of  the  petition. 
imputing  fraud  to  them  in  the  sale  and  conveyance  of  tlie 
land,  actual  or  constructive,  and  exhibited  a  bond  for  title 
purporting  to  have  been  executed  by  Long  to  Crabb  on  tlte 
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15th  of  Febroarj;  1865,  stating  the  terms  of  the  sale  as  afler- 
ward  expressed  in  the  deed,  with  the  explanation  that  one 
thousand  seven  hundred  and  fifty  dollars  of  the  price  were 
received  in  personal  property,  and  one  thousand  two  hundred 
dollars  more  were  paid  in  an  order  to  Overall  &  Moorland, 
of  Louisville,  and  the  residue  to  be  paid  in  sixty  days;  and 
they  allege  payment  of  the  one  thousand  two  hundred  dollars 
by  Overall  &  Moorland,  and  that  Crabb  paid  the  balance  of 
about  six  hundred  dollars  according  to  the  contract.     But 
from  the  answers  of  both  Long  and  Crabb,  as  well  as  the 
evidence,  it  appears,  as  to  the  recited  payment  of  one  thousand 
seven  hundred  and  fifty  dollars,  that  long  before  the  date  of 
the  bond  Crabb  had  given  by  way  of  advancement  to  Long's 
wife,  who  was  his  daughter,  a  negro  woman  and  two  children 
then  worth  one  thousand  two  hundred  dollars,  two  cows,  a 
horse,  and  some  sheep,  and  one  hundred  dollars  in  money, 
making  the  whole  amount  advanced  one  thousand  seven  hun- 
dred and  fifty  dollars;  that  since  the  property  was  given  the 
negro  woman  had  died  and  the  stock  had  been  disposed  of, 
and  the  charge  against  Mrs.  Long  of  one  thousand  seven  hun- 
dred and  fifty  dollars  as  an  advancement  being  canceled  by 
Crabb,  the  previous  gift  was  treated  as  a  present  payment  of 
one  thousand  seven  hundred  and  fifty  dollars,  and  so  expressed 
in   the  bond.     It  also  appears  that  Crabb's  purpose  was  to 
acquire  the  right  to  secure  the  land  to  Mrs.  Long,  and  he 
permitted  Long,  who  held  the  legal  title  until  the  date  of 
his  deed  to  Crabb,  to  remain  in  possession,  as  the  ostensible 
owner  of  the  land  aftier  the  sale,  as  he  had  done  before;  and  it 
does  not  appear  that  the  sale  to  Crabb  was  generally  known, 
if  Ht  all,  except  to  the  members  of  Crabb's  family.     But  there 
is,  ire  think,  sufficient  evidence  of  the  payment  of  the  order 
to  Overall  &  Moorland  for  one  thousand  two  hundred  dollars, 
and    eUso  the  payment  of  the  balance  of  the  price  of  about  six 
handr^ed  dollars. 
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The  oirouit  court,  being  of  the  opinion  that  the  deed  was 
not  actually  fraudulent,  nor  constructively  or  legally  so  afi  to 
the  plaintiff;  whose  debts,  though  prior  in  date  to  the  deed, 
were  created  subsequently  to  the  execution  of  the  bond,  re- 
fused the  relief  sought  by  the  plaintiffs  and  dismissed  their 
petition;  and  they  have  appealed  to  this  court. 

While  we  concur  with  the  court  below  that  as  the  deed 
appears  to  have  been  made  in  execution  of  a  contract  anterior 
in  date  to  the  creation  of  the  appellants^  debts,  it  was  not  as 
to  them  constructively  fraudulent;  regarding,  as  we  must  from 
the  facts  disclosed,  the  sale  and  conveyance  as  the  means  adopted 
for  vesting  the  title  in  Crabb  for  the  benefit  of  his  daughter, 
partly  in  lieu  of  the  slaves  and  other  property  and  money 
already  given  to  her,  and  partly  in  consideration  of  the  one 
thousand  two  hundred  dollars  and  six  hundred  dollars  actually 
paid,  we  are  constrained  to  think  that  both  the  bond  and  deed 
were  merely  voluntary  so  far  as  they  were  based  on  the  sup- 
posed consideration  of  one  thousand  seven  hundred  and  fifty 
dollars.     (Lyne,  &c.  v.  Bank  of  Kentucky,  5  J.  J.  Marshall, 
545.)     But  this  would  not  alone  affect  the  validity  of  the 
transaction  as  to  the  appellants  as  subsequent  creditors  of 
Long.     It  is  a  badge  of  fraud,  however,  which,  in  connection 
with  the  other  facts,  conduces  strongly  to  the  conclusion  that 
the  subsequent  conveyance  ought  not  in  a  court  of   equity 
to  be  upheld  as  against  the  appellants,  except  so  &r  as  it 
was  founded  on  the  actual  consideration  of  the  one  thousand 
eight  hundred  dollars  paid  to  Long. 

Though  Long  may  not  have  been  indebted  to  the  appellants 
at  the  date  of  the  bond,  it  appears  that  he  was  indebted  to 
others;  and  not  only  was  there  no  change  of  possession  after 
the  execution  of  the  bond,  and  no  contract  of  writing  l>etween 
the  parties,  but  there  is  a  total  fiulure  of  proof  that  any  sucL 
notoriety  was  given  to  the  transaction  as  to  constitute  reason- 
able notice  to  persons  dealing  with  Long  that  he  was  not  the 


SUMMEB  TEBM,  1870.  341 

Farmers  Bank  of  Kentucky,  tw.  t.  Long,  &e. 

real  owner  of  the  land  as  he  was  the  holder  of  the  legal  title; 

and  under  such  circumstances  is  it  fair  to  presume  that  the 

appellants  gave  Long  credit  for  the  large  debts  asserted  by 

them,  on  the  fidth  of  his  apparent  ownership  of  the  land^  and 

in  'ignorance  of  the  bond  in  the  possession  of  Crabby  who, 

being  the  &ther-in-law  of  Long  and  residing  near  him,  most 

probably  knew  of  the  creation  of  these  debts.    In  view  of 

these  fiusts  and  circumstances,  it  seems  to  us  that  while  we  do 

not  discover  in  them  such  traces  of  actual  and  direct  firaud  as 

to  ftel  warranted  in  adjudging  that  the  deed  should  be  canceled 

as  absolutely  void,  we  think  it  should  only  be  permitted  ta 

stand  as  a  security  for  the  money  actually  paid,  exclusive  of 

the  recited  payment  of  one  thousand  seven  hundred  and  fifty 

dollars,  and  subject  to  the  right  of  Crabb  to  be  reimbursed 

the  amount  so  paid.    The  appellants  are  entitled  to  a  judgment 

subjecting  the  land  to  the  satis&ction  of  their  debts.     (Boyd, 

Ac.  V.  Dunlap,  &c.,  1  Johnson's  Chy.  Rep.  478.) 

Wherefore  the  judgment  is  reversed,  and  the  causes  re- 
manded with  instructions  to  render  a  judgment  not  incon- 
flifltent  with  this  opinion. 
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Casb  60— petition  EQUITY— Octobkb  2«. 

Hodgkins  v.  Jackson. 

AFPXAL  FROM  DATIX88  CIRCUIT  COITRT. 

A  PAROL  PB0MT8B  TO  PAY  THB  DEBT  OF  ANOTHKB  TO  A  THIRD  PARTY  FOK 
A  VALUABI^  OONSIDBRATION  18  K27FORCBD  IN  THIS  CASK. — ^The  gltUltee 

agreed  that  two  notes  held  by  a  third  party  were  a  charge  on  the  lot 
conveyed  to  him,  and  verbally  promised  to  pay  the  two  notes  in  con- 
sideration of  the  conveyance  of  the  lot  without  any  lien  reserved  in 
the  deed.  Eddy  that  the  promise  to  pay  the  two  notes  was  founded 
on  a  valuable  consideration  to  get  the  lien  removed  and  a  convey- 
ance of  the  lot,  and  that  the  notes  became  his  own  debts,  and  he 
could  not  avail  himself  of  the  statute  against  frauds  and  perjuries, 
and  that  the  acknowledgment  of  the  debt  and  promise  to  pay  it  took 
it  out  of  the  statute  of  limitations. 

Craddock  &  Trabue,  1  «      *       ,,     . 

„        ^  „  'V For  Appellant, 

Bay  &  Hardin,    .    ./  ft^       -» 

CITED 
Revised  Statutes,  section  1,  chapter  22. 
16  B.  Monroe,  448,  Smith  v.  Fah. 
Ms.  Op.  June,  1858»  Taylor  v.  Taylor. 
8  Marshall,  448.        8  B.  Monroe,  442. 


'T  1 

H :    .    For  Appellee. 


Sweeney  &  Stuart, 
R.  Hawes  Taylor, 

CITED 

14  B.  Monroe,  284,  Tremain  v.  Thurman. 
17  B.  Monroe,  685,  Gault,  &c  v.  Trumbo. 

6  B.  Monroe,  71,  Honore^s  ex^r  v.  BidwelL 

1  Marshall,  863,  Fraily  v.  Langford,  &c 

JUDGE  PETERS  dklivsrsd  thb  opinion  ov  thk  oourt. 

Carico  sold  two  acres  of  land  in  or  near  Owensboro  to 
Felix  Blandford,  and  executed  to  him  a  bond  for  a  conveyance 
of  the  same  when  the  whole  of  the  purchase  price  vras  paid ; 
%  part  of  which  was  paid  down,  and  two  notes  for  two  hundred 
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dollars  each  executed  for  the  residue^  payable  at  fatore  periods. 
Blandford  assigned  Carico's  title-bond  to  appellant^  and  Carioo 
assigned  Blandford's  notes  for  the  unpaid  price  to  Jackson. 

In  December^  I860,  Carico  conveyed  the  land  to  appellant, 
reserving  no  lien  on  it  for  the  unpaid  installments.  Appellant 
sold  the  land  to  Murphy;  and  finally  Stirman  purchased  it 
under  a  judicial  sale,  and  got  the  legal  title. 

In  1866  Jackson  brought  this  suit  in  equity  against  Bland- 
ford's  heirs  (he  having  died),  Stirman  and  Hodgkins,  to  coerce 
the  payment  of  one  of  the  notes  assigned  to  him  by  Carico, 
claiming  a  lien  on  the  land ;  and  if  he  failed  in  that  he  prayed 
a  personal  judgment  against  Hodgkins,  alleging  that  Carico 
made  him  the  deed  with  the  promise  on  his  part  that  he  would 
pay  Jackson  the  two  notes  he  held  for  the  unpaid  price. 

On  final  hearing  judgment  was  rendered  against  Hodgkins 
for  the  debt,  and  he  has  appealed. 

Anthony,  who  was  the  only  witness  examined  in  the  case, 

proves  that  appellant  told  him,  in  a  conversation  with  him  on 

the  subject,  that  Carico  made  the  deed  to  him  for  the  lot  with 

the  understanding  and  agreement  on  his  part  that  the  two 

notes  for  two  hundred  dollars  each  held  by  Jackson  were  a 

charge  on  the  lot  of  ground,  and  that  Hodgkins  was  to  pay 

said  notes,  and  promised  to  do  so ;  that  he  had  paid  off  one, 

or  secured  it  by  giving  Wing  as  his  surety,  and  was  to  pay 

the  last. 

It  does  not  appear  whether  he  had  paid  Blandford  the  price 
agreed  upon  or  not;  but  at  the  time  the  conveyance  was  made 
to  him  the  lot  was  bound  for  the  notes  held  by  Jackson,  and 
the  promise  to  pay  them  was  founded  on  a  valuable  consid- 
eration to  get  the  lien  removed  and  a  conveyance  of  the  lot. 
Tt  then  became  his  own  debt,  and  he  could  not  avail  himself 
of  the  statute  against  frauds  and  peijuries,  and  the  acknowl- 
edgment of  the  debt  and  promise  to  pay  it,  as  proved  by 
Anthonj,  took  it  out  of  the  operation  of  the  statute  of  limit- 
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ationSi  80  that  he  was  not  prejudiced  by  the  refusal  of  the 
court  below  to  permit  the  amended  answer  to  be  filod  pleading 
said  statutes. 

Judgment  affirmed. 


Cabb  67— PETmOK  EQUTTT— Octobbb  86. 

Payne  &  Brother  v.  Able,  &c. 

AFFJLAX  ntOH  WABRXV  CXBCinT  OOUBT. 

1     BURETnES  IH  ATTACHMKKT-BONne  ARB  RBLBASED  BT  DI8CHABOE  OF  TRB 
PRINCIPAL   IN   BANKRUPTCY    BEFORB   JUDGMBNT   AGAINST  mM. 8lire> 

ties  in  attacbment-bonds,  executed  under  sectionB  285  and  242  of  the 
Ciril  Code,  are  released  by  tbe  diacbarge  in  bankruptcy  of  the  prin- 
dpal  in  the  bonds  before  any  judgment  was  rendered  against  him. 
9  After  tbe  discharge  in  bankruptcy  of  the  principal  in  the  attachment- 
bonds  no  judgment  could  be  rendered  against  him ;  and  as  no  jndg^ 
ment  could  be  rendered  against  him,  the  sureties  in  the  bonds  'were 
released  from  liability  thereon  by  his  discharge. 

8.    DiSCHAROB  IN  BANKRUPTCY  CAN  NOT  BB  IMPEACHBD  IN  A  00LI.ATKRAI. 

pROCBEDiNG. — Under  the  present  law  the  discharge  of  a  banlmipt 
can  only  be  set  aside  by  a  direct  proceeding  upon  the  gtxmnd. 
that  it  was  fraudulently  obtained.  It  can  not  be  impeached,  in  a 
collateral  proceeding. 

4    The  discharge  of  one  partner  does  not  release  another  from  the  iiid.ebt- 
edness  of  the  firm. 

6  Dieeharge  does  not  preterU  creditors  from  enforcing  liens  €ieqtUir^  fty 
suits  in  the  state  courts  upon  property  fraudulently  conveyed  to  other 
persons.    And 

6  As  the  assignee  of  the  bankrupt  Toluntarily  made  himself  a  pmrtj  to 
the  proceedings  in  the  state  court  in  this  case,  said  court  lia/d.  full 
power  to  adjudicate  and  settle  the  rights  of  all  the  parties  gmwi'^g 
out  of  said  transaction. 

7.  Omissions  in  schedulb  of  crbditors.  effbct  op. — ^The  iiier«  omis- 
sion of  the  name  of  a  creditor  in  the  schedule  of  creditors  is  not  wi^^^j^ 
by  the  statute  a  substantive  ground  for  preventing  or  avoiding  ^^ 
discharge  of  the  bankrupt. 
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8l  To  aToid  the  discharge  it  must  be  shown  that  the  bankrapt  omitted 
the  name  of  the  creditor  willfully  and  fraudulently,  and  that,  con- 
tnuy  to  hia  oath,  he  did  know  or  beliere  he  was  a  creditor,  and  that 
he  willfully  and  designedly  omitted  his  name,  etc. 

D.  W.  Bandebs, For  Appellants, 

CITED 
20  New  Hampshire,  441,  Wiggins  v.  Shapleigh. 
16  New  Hampshire,  417,  Johnson  ▼.  Ball. 

10  Metcalf  (Mass.)  Ward  v.  Jenkins. 

15  New  Hampshire,  218,  Gk>odwin  r.  Stark. 

15  New  Hampshire,  408,  Towle  v.  Robinson. 

11  Shep.  858,  Woodward  y.  Hewett. 
28  Maine,  881,  Ellis  v.  Ham. 

16  Alabama,  690,  Esselman  y.  Turner  and  wife. 
18  Howard,  150,  Buckingham,  Ac.  y.  McLean. 

7  Gray,  153,  Bennett  y.  CaswelL 

1  Chandler  (Wis.)  60,  Stow  y.  Parks. 

1  Denio,  882,  Maples  y.  Bumside. 
6  Cush.  862,  Green  y.  Durfee. 

8  Texas,  86,  Tompkins  y.  Bennett 

2  Bankrupt  Register,  174,  Barnes  y.  Moore. 

9  G^rgia,  9,  Bond  y.  Baldwin. 

8  Bankrupt  Register,  180,  Perkins  y.  Gray. 
2  Howard  (IT.  a  C.)  209,  Chapman  y.  Forsythe. 

1  Curtis,  176,  Belten  y.  Ballentine. 
4  Binney,  (Gardner  y.  Bond. 

6  Massachusetts,  82,  Flagg  y.  Tyler. 

2  Sandford  (a  C.)  118,  Boweiy  S.  Bk.  y.  Clinton. 
U.  a  Bankrupt  Act  of  1867,  section  11. 

Waxhtsr  Underwood, For  Appellees, 

CITED 
Bankrupt  Act  of  Congress,  1867,  sees.  84,  88,  19, 14. 
CSyil  Code,  section  835,  and  Myerses  notes. 
Story's  Equity,  1807.        8  Met  658.        2  Dana,  24a 

JXTI>OS  LiINDSAY  nsLiyxRED  tbk  opinion  of  the  coubt. 

lo  the  month  of  July,  1868,  William  H.  Payne  &  Brother 
infititoted  three  suits  in  equity,  in  the  Warren  Circuit  Court, 
gigaixist  J.  Lee  Able  and  others,  seeking  to  recover  large  sums 
i^f  money,  and  causing  orders  of  attachment  to  be  sued  out 
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in  each  action  against  the  property  of  said  Able.    Two  of  the 
same  were  discharged  bj  the  execution  of  bonds  in  conformity 
with  section  242  of  the  Civil  Code;  and  in  one  a  bond  was 
given  in  the  sam  of  three  thousand  dollars,  stipulating,  as 
provided  by  section  235,  to  have  the  property  attached  forth- 
coming and  subject  to  the  future  orders  of  the  court.     Answers 
were  filed  by  the  various  defendants.    The  three  causes  were 
consolidated,  and  various  preparatory  orders  taken  up  to  the 
9th  of  August,  1869,  when  Able  filed  an  amended  answer, 
pleading  and  relying  upon  a  discharge  in  bankruptcy  obtained 
in  the  District  Court  of  the  United  States  for  the  District  of 
Kentucky  on  June  18,  1869,  releasing  him  from  all  debts  and 
claims  existing  on  October  22,  1868,  which  were  provable 
under  the  bankrupt  act,  as  a  bar  to  the  further  prosecution 
of  these  suits  as  against  him. 

Payne  &  Brother  replied  to  this  plea,  and  charged  that 
when  Able  filed  his  petition  in  bankruptcy  he  failed  to  place 
their  names  or  their  debts  upon  the  schedule  of  creditors  and 
indebtedness  annexed  thereto ;  that  their  claims  had  not  been 
proven  in  the  bankrupt  court;  and  hence  that  the  discharge 
presented  no  bar  to  their  recovery  in  these  actions. 

In  this  state  of  pleading  the  consolidated  cases  were  heard, 
and  a  judgment  rendered  dismissing  the  petitions  of  Payne  & 
Brother,  and  overruling  a  motion  to  require  the  sureties  on  the 
attachment-bonds  to  pay  to  the  plaintifib  an  amount  equal  to 
the  indebtedness  of  the  bankrupt;  and  from  this  judgment  an 
appeal  is  prosecuted  to  this  court. 

We  hold  that  the  discharge  in  bankruptcy  was  sufficiently 
pleaded,  and  that  it  was  admitted  to  be  genuine  by  the  replica- 
tion ;  and  the  only  serious  difiiculty  presented  is  whether  or  not 
the  failure  of  Able  to  place  the  names  of  the  Paynes  upon  his 
schedule  of  creditors  and  to  report  their  claims  among  the 
list  of  his  debts  affects  the  validity  of  his  discharge  as  to  them. 
We  have  found  no  decisions  of  the  Federal  courts   or  of  the 
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supreme  ooarts  of  any  of  the  states  upon  this  question  under 
the  provisions  of  the  existing  act  of  Congress  on  the  subject 
of  bankruptcy.  Section  11  of  the  said  act  requires  the  peti- 
tioner to  annex  to  his  petition  a  schedule,  verified  by  oath, 
''containing  a  full  and  true  statement  of  all  his  debts,  and  as 
&r  as  possible  to  whom  due/'  etc.;  and  the  rules  adopted  by 
the  supreme  court  under  the  provisions  of  the  act  require 
him  to  make  oath  that  he  has  complied  with  this  provision 
of  the  law  ''to  the  best  of  his  knowledge,  information, 
and  belief 

A  similar  provision  was  contained  in  the  act  of  1841,  and 
a  similar  rule  was  adopted  for  its  enforcement.     And  in  the 
construction  of  this  provision  and  rule,  Chief  Justice  Shaw,  in 
the  case  of  Bumside  v.  Bingham,  8  Metcalfe,  79,  held  that 
"the  mere  omission  of  the  name  of  a  creditor  is  not  made 
by  the  statute  a  substantive  ground,  for  preventing  or  avoiding 
the  discharge  of  the  bankrupt;  he  is  to  set  forth  a  true  list, 
'according  to  the  best  of  his  knowledge  and  belief.'     .     .     • 
The  plaintiff  then  must  go  further,  and  show  that  his  omission 
was  willful  and  fraudulent,  by  showing  that  contrary  to  his 
oath  he  did  know  or  believe  that  the  plaintiff  was  a  creditor, 
and  willfully  or  designedly  omitted  his  name  because  he  appre- 
hended opposition  from  the  plaintifis,  or  from  some  other 
motive."    The  same  doctrine  is  held  in  the  case  of  Brown  & 
Welman  v.  Rebb,  1  Richardson,  374.    Under  the  present  act 
the  discharge  can  only  be  set  aside  by  a  direct  proceeding  upon 
the  g^round  that  it  was  fraudulently  obtained,  and  we  can  not 
conclade  that  it  can  be  impeached  in  a  collateral  proceeding 
£>r  any  other  reason.    The  replication  of  Payne  &  Brother 
does  not  charge  that  Able  fraudulently  omitted  their  names 
fiom  the  schedule  of  his  creditors ;  and  as  their  claims  were 
provable  under  the  bankrupt  act,  we  are  of  opinion  that  his 
discharge  relieved  him  from  all  personal  liability  to  them  on 
aoooun^  of  the  same. 
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We  are  also  of  the  opinion  that  the  court  properly  refhsed 
the  rale  against  the  sureties  on  the  attachment-bonds.     The 
act  of  Congress,  it  is  true,  provides  that  ''no  discharge  granted 
under  this  act  shall  release,  discharge,  or  affect  any  person 
liable  for  the  same  debt  for  or  with  the  bankrupt,  either  as 
partner,  joint  contractor,  indorser,  security,  or  otherwise.     But 
the  sureties  on  the  attachment-bonds  were  never  liable  for  the 
debts,  and  did  not  contract  to  pay  the  same  or  any  portion  of 
them.     In  two  of  the  bonds  they  agreed  and  undertook  that 
the  defendant  Able  should  ''perform  the  judgments  of  the 
court;''  and  in  the  other  that  the  attached  property  or  ite 
value  should  "  be  forthcoming,  and  subject  to  the  order  of  the 
court  for  the  satisfaction  of  such  judgment."    No  judgments 
were  or  could  have  been  rendered  against  Able,  and  hence  the 
contingencies  upon  which  they  were  to  become  liable  as  sureties 
^  have  not  arisen,  and  can  not  now  arise.     We  are  of  opinion 
however,  that  the  petition  of  Payne  &  Brother  ought  not  to 
have  been  dismissed  as  to  all  the  defendants.     The  dischai^ 
of  Able  did  not  release  Allen  of  the  indebtedness  of  the  firm 
of  Able  &  Allen  to  the  appellants;  and  as  the  Paynes  did 
not  prove  their  claims  in  the  bankrupt  courts,  the  discharge 
of  Able  firom  personal  liability  to  them  does  not  necessarily 
prevent  them  from  enforcing  any  liens  they  may  have  acquired 
by  the  institution  of  their  suits  upon  the  property  alleged  to 
have  been  fraudulently  conveyed  by  Able  to  his  mother-in-law, 
and  by  her  to  his  wife.     None  of  these  questions  seem  to  have 
been   determined;  and  as  the  assignee  of  Able  voluntarily 
made  himself  a  party  to  the  proceedings  in  the  court  below, 
said  court  had  full  power  to  adjudicate  and  settle  the  rights 
of  all  the  parties  growing  out  of  said  transactions,  and  should 
have  done  so.     To  this  extent  the  judgment  is  reversed,  and 
the  cases  remanded  with  instractions  to  permit  proper  amend- 
ments to  be  made  to  the  pleadings,  and  for  further  proceedings 
consistent  with  this  opinion. 
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Cask  68— PETITION  EQUITY— Ootobkb  27. 

Ifancy  Copeland  v.  W.  T.  Copeland,  &c. 

APFXAL  ntOM  SIMFBOV  CIRCUIT  OOUBT. 

Broa  nr  thb  Loitibtillb  aud  Nashtillb  Rahaoad  Oohpant  n  rbld 
TO  BB  BBAL  B8TATB. — Dower  U  <u9iffned  to  a  widow  in  itoek  in  the 
LocDsiille  and  NaahTille  Railroad  Company  which  was  owned  by 
ber  husband  at  his  death. 

JfaU, — After  the  decision  in  this  case  was  rendered  the  legislatore 
pwed  "An  act  to  declare  the  capital  stock,  in  all  railroad  companies 
ineorpoiated  by  the  laws  of  this  state,  penoTud  property,^*  (See  act 
•pprored  March  22,  1871,  inserted  under  the  opinion  in  this  case. 

L  &  J.  Caldwell, For  Appellant, 

CITED 

Act  of  1850,  incorporating  Lou.  A  Nash.  R.  R.  Co.,  sec.  18. 

Pierce  on  American  Railroad  Law,  127. 

Angell  A  Ames  on  Corporations,  sections  500  to  668. 

Billiard  on  Real  Property,  78. 
2  FUsons  on  Contracts,  816.        1  Oreenleaf  s  Graiiet  89,  40. 
1  Ohio  State,  850,  Johns  ▼.  Johns. 
1  Rhode  Island,  165,  Arnold  v.  Ruggle. 
4  Kasaachusetts,  806,  Tippets  v.  Walker. 
9  Juhnson,  96-100,  Denton,  Ac  v.  Livingston,  Aa 
9  Terk,  501,  Union  Bank  ▼.  The  State. 
8  Yoonge  A  CoUyer,  268,  Bligh  t.  Brent. 
8  Meeson  &  Wekby,  422,  Bradley  ▼.  Holdswortb. 

17  Massachusetts,  240,  How  v.  Starkweather. 

18  Hetcalf  (Mass.)  421-26,  Hutchins  v.  State  Bank. 
12  ffimona,  162  (85  Eng.  Chy.)  Duncraft  y.  Albrecht 

28  English  Law  and  Equity,  507,  Watson,  &c.  ▼.  Spratly. 
85  English  Law  and  Equity,  488. 

ftiw  &  Bush,  1 

W.P.D.BTJ8H,  I ForAppeUees, 

CITED 

•  Dana,  107-8,  Price  y.  Price's  heirs. 

2  Blackstone's  CommenUry,  20-22,  and  87,  88»  40. 
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1  Redfield  on  Railwaya,  pages  108, 109,  110,  note  7,  page  109. 
4  Bush,  45,  Duncan  t.  Headley. 

2  Connecticut  Reports,  667,  Welles  v.  Cowles. 

8  Bland's  Chancery,  606,  670,  Cape  Sable  Company's  case. 
2  Bland's  Chancery,  99,  Binney's  case.  4  Watts,  841,  Mason's  estete. 

8  Bush,  648,  Applegate,  &c.  v.  Ernst,  &c 

1  Ohio  State,  850,  Johns  v.  Johns.  Comyn's  Digest,  title  ''Franchise.'* 

Angell  and  Ames  on  Corporations,  sees.  556-560,  and  note  1. 
Revised  Statutes,  chapter  108,  section  18. 

Act  chartering  LouisTille  and  Nashville  Railroad  Company,  approved 
March  5, 1850,  section  12;  and  section  8  of  amendment  to  said  charter 
of  January  27,  1865;  and  also  sections  14  and  16  of  the  charter  of 
said  company  granted  by  Tennessee,  by  act  approved  March  20, 185B. 

CHIEF  JUSTICE  ROBEBTSON  dkutkbbd  thx  opdtion  of  tex  couvt. 

The  sole  question  in  this  case  is  whether  stock  in  the  Loa- 
isville  and  Nashville  Railroad  is  real  or  personal  estate. 

In  the  case  of  Price  v.  Price's  heirs^  6  Dana,  107,  this 
court  adjudged  such  stock  to  be  real  estate;  and  that  decision, 
rendered  April  4,  1838,  has  been  apparently  approved  by 
general  acquiescence  for  more  than  thirty-two  years,  corrobo- 
rated by  the  refusal  of  the  popular  branch  of  the  last  session 
of  the  legislature  to  change  the  law  as  thus  recognized  and 
established  by  the  judiciary.     Such  authority  answers  the  ques^ 
tion  in  this  court;  but  were  it  now  open  for  consideration  we 
should,  on  common  law  principles,  decide  it  just  as  our  local 
authority  has  done  for  us.     The  perpetual  right  of  tcay,  tcith  a 
substmcture  of  u?ooden  and  iron  fixtures^  legally  oonstiiuie  what 
is  called  immotxMe  in  contradistinction  to  movable  property; 
and  as  the  road  tcith  all  its  movable  altaehments  is  an  enitiretjf, 
it  altogether  belongs  essentially  to  the  dassifieation  of  real  esiate. 
The  incorporated  ^^ company'^  owns  that  property,  the  stock- 
holders constitute  that  company,  and  the  president  and  direc- 
tors are  their  representative  organ,  and  hold  title,  ^whatever 
it  may  be,  as  their  fiduciary.    That  title  being  real   estate,  ike 
beneficial  title  must  be  so  likewise,  unless  made  persoiud  by 
some  legislative  enactment.     There  is  no  such  enactment .  in 


SUMMER  TERM,  1870.  351 

Nanoy  Copeland  t.  W.  T.  Copeland,  &e. 

Kentucky;  and  the  act  declaring  turnpike  stock  persona) 
estate  implies  that  otherwise  even  that  would  be  real  estate ; 
and  the  fact  that  railroad  stock  was  not  included  indicates  the 
legislative  will  that  it  should  be  real  estate ;  and  such  thcre« 
fore  it  must  be  deemed  until  changed  by  legislation,  as  it  has 
been  in  England  and  some  of  the  states  of  this  Union,  where 
therefore  the  judiciary  has  necessarily  recognized  it  as  personal 
estate.  The  suggestion  by  Lord  Abenger  that  without  any 
statute  he  would  consider  it  personal  was  an  obiter  dictum^ 
and  that  and  subsequent  dicta  have  induced  some  late  element- 
ary books  inadvertently  so  to  classify  it  intrimicaUy.  But  in 
Connecticut,  Pennsylvania,  Maryland,  and  some  other  states 
where  there  is  no  statutory  innovation,  the  courts  have  uni- 
formlj  pronounced  railroad  stock  to  be  real  estate,  as  this 
court  did  before  them. 

The  distinguished  counsel  for  the  appellant  seems  to  con- 
cede that  the  nature  of  the  property  may,  according  to  the 
common  law,  characterize  the  interest  of  the  corporation  as 
ileal  estate;  attempted  to  discriminate  between  that  and  the 
interest  of  the  stockholders;  and  denied  the  authority  of  the 
case  in  6  Dana,  on  the  assumption  that  the  court  did  not  in 
that  case  make  the  proper  discrimination. 

Bat  who  are  the  corporators  and  what  is  the  corporation  ? 
The  second  section  of  the  charter  of  the  5th  of  March,  1850^ 
nearly  twelve  years  after  the  date  of  that  decision,  provides 
that  '^the  subscribers  of  said  stock,  their  successors  aud  as- 
signs^ shall  be  and  they  are  hereby  declared  to  be  incorporated 
into   a  company  ^by  the  name  of  the  Louisville  and  Naahmlle 
Jiailroad  Company;'"  and  section  18  provides  that  the  road 
and  all  its  fixtures  aud  appurtenances  ^'  are  hereby  vested  in 
said  company  incorporated  by  this  act  and  their  successors 
forever.^' 

These  enactments  make  the  stockholders  the  company,  and 
the  company  the  corporate  being,  and  vest  the  title  in  tf  as 
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thu8  oondituied  and  incorporated.  And  sorely  if  the  title 
of  the  corporation  be  real  estate,  that  of  the  corporators  can 
not  be  personal;  and  moreover,  as  the  legislature  should  be 
presumed  to  have  been  acquainted  with  the  decision  in  6  Dana, 
and  did  not  in  this  charter  change  the  character  of  the  prop- 
erty, they  must  be  understood  as  intending  it  to  be  real  estate 
as  certainly  as  if  they  had  said  so  expressly. 

The  alleged  treatment,  professional  and  popular,  of  this 
stock  as  personalty  is  neither  proved  nor  admitted;  and,  even 
if  practically  true,  it  could  not  change  the  law  as  judicially 
established  and  legislatively  ratified. 

Nor  can  the  argument  ab  inconvenienti  prevail.  We  neither 
perceive  the  inconvenience  nor  apprehend  any  difficulty  or 
hazard  in  passing  title  to  the  stock  without  deed.  The  charter, 
by  presenting  a  peculiar  mode  of  transfer,  has  so  &r  excepted 
the  stock  from  the  statute  of  frauds  and  the  statute  of  con- 
veyances. 

Consequently  the  judgment  of  the  circuit  court  assigning 
to  the  appellant  dower  in  her  deceased  husband's  stock  in  the 
Louisville  and  Nashville  Railroad  Company  as  real  estate, 
and  refusing  to  allot  to  her  absolutely  a  distributive  por- 
tion as  personalty,  was  right;  and  therefore  the  judgment  is 
affirmed. 


AN  ACT  TO  DBCLABS  THS  CAPITAL  STOCK  IV  ALL  THX  RAILlf  AT  CXIMPAViaB 
nrOOBFORATSD  BT  THS  LAWS  OT  THIS  STATE  PKB80KAL  PBO] 


Be  U  enoiCted  hy  the  Qensral  Aeaembly  of  the  CommonweaUh  o/KmUudk^: 

Sua  1.    That  the  capital  stock  in  all  the  railroad  companies  incor- 
porated by  the  laws  of  this  state  shall  hereafter  be  peraonal  property, 
and  subject  in  the  hands  of  the  stockholders  or  owners  thereof  to  the 
same  rules  of  law  that  govom  other  personal  property,  or  the  penonal 
estates  of  deceased  persons. 

Saa  3.    That  this  act  shall  be  in  force  and  take  effect  from  and.  aflcr 
iti  passage..  Approved  March  aa^  \^n\. 
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Oabb  e»—PBTinON  EQUITY— OoroBKB  27. 

■ 

Simpson  County  Court  v.  Arnold,  &c. 

▲FPXAL  nOU  8IMF80K    OlBOmT    OOXTBT 
T^nOOTKB    BOAD  MANAGBMSNT    TRANSFBKBSD    TO  THE   001INTY   COURT.- 

The  act  of  1868  transferring  to  the  County  Oovat  of  Simpson  Ck)mity 
the  management  of  that  part  of  the  turnpike  road  leading  from 
Louisville  to  Nashville  which  lies  in  Simpson  County,  between  the 
town  of  Franklin  and  the  Tennessee  line,  is  held  to  be  constitutionaL 
Tlie  pleadings  and  testimony  establish  facts  sufficient  to  justify 
tile  legislative  transfer,  and  the  power  being  reserved,  the  exercise 
.  of  it  in  this  instance  is  no  impairment  of  the  obligation  of  the  con- 


Nor  IB  the  transfer  inconsistent  with  the  fundamental  guaranty 
of  the  sinking  fund,  to  which  this  road  is  dedicated  by  law.  Said 
portion  of  the  road  never  yielded  anything  to  the  sinking  fund. 

FofN  &  Bush,  1  t,,     *      „    . 

W.P.D.B08H,; Fop  AppelUot, 

CITED 
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. ^ _  % 

CHIBF  JUSTIOB  ROBERTSON  bsliyxbvd  the  opxviov  ov  thk  ooubt. 

A  legislative  act  of  1833  chartered  a  turnpike  road  firom 
Louisville  to  the  southern  state  line,  to  connect  with  a  road 
thence  to  Nashville;  and,  after  prescribing  the  mode  of  con- 
struction and  time  of  completion,  the  charter  reserved  to  the 
legislature  power  to  revoke  or  modify  anj  part  of  it.  Long 
after  the  expiration  of  the  time  for  completion  as  prescribedi 
and  more  than  once  prolonged,  portions  of  the  road  in  different 
sections,  into  which  it  had  been  subdivided  with  legislative 
sanction,  were  still  unfinished,  and  that  part  of  it  between 
Franklin,  in  Simpson  County,  and  the  Tennessee  line,  which 
had  once  been  only  graded,  had  become  so  dilapidated  as  to  be 
useless  for  travel  and  worthless  to  the  state,  without  yielding 
any  tollage  for  many  years.  For  fecilitating  a  work  so  long 
neglected  by  the  directory  of  that  section,  an  act  was  passed 
in  1868  transferring  the  management  of  ttie  road  in  Simpson 
County  to  its  county  court. 

Under  that  authority  the  county  court,  assuming  the  custody 
and  control  of  the  road  so  intrusted  to  it,  built  a  necessary 
bridge,  and  had  done  some  other  work  on  the  road,  when  the 
appellees,  as  president  and  directors  of  that  section,  brought 
this  suit  enjoining  the  county  court  from  proceeding  further, 
and  seeking  a  restoration  of  the  management  to  themselves 
on  the  alleged  ground  that  the  transfer  was  unconstitational 
and  void,  and  the  county  court  therefore  a  wrongfiil  intruder. 
On  a  full  traverse  and  much  proof  the  circuit  court  perpetuated 
the  injunction,  and  this  appeal  urges  a  reversal. 

The  pleadings  and  testimony  established  fects  sufficient  to 
justify  the  legislative  transfer;  and  the  power  being  reserved, 
the  exercise  of  it  in  this  instance  is  no  impairment  of  the  obli- 
gation of  the  contract.  > 

Nor  can  this  court  adjudge  that  the  transfer  is  inconsistent  j 
with  the  fundamental  guaranty  of  the  sinking  fiind  to  which  ' 
this  road  is  dedicated  by  law.     The  county  court,  as  manager,        ) 
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will  assure  as  much  to  the  sinking  fand  as  the  recusant 
directory^  and  be  as  subject  to  legislative  control  in  its  manage- 
ment. This  portion  of  the  road  has  never  yielded  a  cent  to 
the  sinking  fund,  nor  ever  can  unless  finished  and  well 
managed;  and  the  state's  interest  in  that  fund  was  alone 
a  sufficient  motive  for  the  transfer/  and  sustains  its  consti- 
totionality. 

Wherefore  the  judgment  of  the  circuit  court  perpetuating 
the  injunction  is  reversed,  and  the  cause  remanded  with  in- 
structions to  dissolve  the  injunction  and  dismiss  the  petition, 
which  will  leave  the  appellees  with  their  franchise  unrevoked, 
but  subject  only  to  the  superintendence  and  management  of 
appellant. 


Casb  70— petition  ORDINARY— Ootobeb  27. 

Harman,  &c.  v.  Brewster,  &c. 

ArriAL   VROM    ORITTXVDKN   OIBOUIT   OOUBT. 

RSSdBBIOir    OV    A    CBAMFBBT0U8    CONTRACT    AFTER    THB    AOnOlV 
-WAS    OOMMSNCKD  WILL   NOT   FRSVBNT   THB  8TATUTORT  BAR  TO  THAT 

ACTZon. — ^The  resciasioil  of  a  champertoas  sale  of  land  daring  the 
pendency  of  an  action  for  its  recovery,  prosecuted  by  the  champcr- 
tons  vendor  for  the  benefit  of  his  vendee,  will  not  relate  back  to  the 
commencement  of  the  action,  nor  will  such  a  rescission  prevent  the 

wtatate  from  interposing  a  bar  to  the  action. 
JL  If  the  cliampertoas  contract  for  the  sale  of  the  land  held  adversely 

had  been  in  good  faith  rescinded  before  the  commencement  of  the 

action  f^r  the  recovery  of  the  land,  then  the  statute  would  not  have 

interpo^^  a  bar  to  the  action. 

W.  P.  D.  Bush, For  Appellants, 

CITED 
jterisecl  Statates,  article  1,  chapter  70,  "  Occupying  Claimants.*' 
Civil  Code,  sections  58,  05. 
Jte^ised.  Statutes,  section  2,  article  3,  chapter  12,  1  Stanton,  327. 
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XDDGB  LIKDSAT  dkutkrkd  try  oFmov  of  ths  oonxr. 

On  December  14,  1859,  appellees,  who  claim  to  be  the 
heirs-at-law  of  Alexander  Brewster,  deceased,  brought  a  suit 
in  the  Crittenden  Qrcoit  Coort  against  appellants  and  others 
to  recover  possession  of  a  tract  of  four  hnndred  acres  of  land 
sitoated  in  said  coonty.  After  the  institution  of  said  action, 
John  Ford,  one  of  the  original  defendants,  died,  and  revivor 
was  had  against  his  widow  and  heirs.  The  action  was  after- 
ward dismissed  as  to  all  the  defendants  except  Anne  Harman 
and  Ford^s  heirs.  These  parties,  among  other  defenses,  pleaded 
and  relied  upon  the  fact  that  before  the  action  was  commenced 
— ^while  they,  the  appellants,  were  in  the  actual  adverse  pos- 
session of  the  land  in  controversy — ^the  appellees  had  sold  the 
same  to  one  Franks,  and  executed  to  him  their  title-bond 
therefor,  in  which  they  agreed  and  stipulated  that  they  would 
prosecute  this  action  for  his  benefit,  and  that  the  same  was 
being  done;  which  contract  and  agreement  they  insisted  was 
within  the  inhibitions  of  the  champerty  act,  and  a  bar  to 
their  recovery. 

Upon  the  trial  in  the  court  below  Franks  was  examined 
as  a  witness  touching  this  defense,  and  it  was  proven  by  him 
that  he  did  make  the  purchase  from  S.  E.  Brewster,  who  pro- 
fessed to  have  authority  from  all  the  heirs  to  sell;  that  all 
parties  were  apprised  of  the  claims  and  adverse  possession  of 
appellants;  and  that  the  bond  for  title  executed  to  him  by  said 
8.  E.  Brewster  bound  the  appellees  to  prosecute  this  action 
against  "the  parties  in  possession,  and  to  put  them  oft,  and 
then  to  deliver  possession  to  him ;  that  within  two  weeks  after 
said  contract  of  sale  was  made  they  did  begin  this  action  in 
pursuance  to  the  same.     He  further  states  that  in  1866,  nearly 
seven  years  afterward,  the  contract  was  rescinded  upon  the 
advice  of  the  lawyers  who  were  prosecuting  their  suit;   and 
ftirther,  that  he  had  on  two  or  three  occasions  advanced  money 
to  the  Brewsters  to  defray  the  expenses  of  the  litigation. 
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Upon  this  evidence  the  court,  at  the  instance  of  appellees, 
inatnicted  the  jary  that,  notwithstanding  the  actual  adverse 
possession  of  appellants  at  the  time  of  the  sale  to  Franks,  the 
same  was  only  void,  and  presented  no  obstacle  to  their  recovery 
b  &\b  action ;  and  that  if  the  contract  of  sale  to  Franks  had 
in  good  fidth  been  rescinded  as  to  the  lands  claimed  by  appel- 
lants, then  the  law  of  champerty  did  not  apply  at  all.  To  all 
of  which  exceptions  were  properly  taken. 

Sec.  2,  chap.  12,  Revised  Statutes,  declares  all  sales  and  con- 
veyances of  any  land  of  which  any  other  person  at  the  time  of 
sach  sale,  contract,  or  conveyance  has  adverse  possession  to  be 
null  and  void.  It  is  therefore  clear  that  this  action  could  not 
have  been  prosecuted  in  the  name  of  Franks,  the  real  party  in 
interest;  and  it  seems  to  us  that,  when  the  reason  of  the  law 
is  considered,  it  is  equally  clear  that  his  champertous  vendors 
coald  not  maintain  it  in  their  names  for  his  benefit. 

A  different  construction  would  destroy  the  efficacy  and 
defeat  the  objects  of  the  act.    The  aim  of  the  statute  was  to 
protect  "bona  fide  occupants  of  land  against  vexatious  litiga- 
tion growing  out  of  champertous  contracts  which  tend   to 
generate  suits  that  otherwise,  in  many  cases,  would  never  have 
oocarred.     .     .     .    The  peace  of  society  and  the  repose  of 
occupants  were  alone  consulted  by  the  legislature ;  and  these 
would  be  as  liable  to  be  jeoparded,  and  would  be  as  often 
disturbed,  since  the  enactment  of  the  statute  as  before,  if  the 
only  constructive  effect  of  it  should  be  to  change  merely  the 
ordinary  style  of  suits  by  substituting  the  name  of  the  cham- 
pertous vendor  for  that  of  his  vendee.     ...     As  the  law 
considers  the  body  rather  than  the  shadow,  and  substance 
rather  than  form,  the  beneficial  or  acting  party  is  generally, 
for  all  practical  or  substantial  purposes,  deemed  the  real  party 
to  a  suit;  and  therefore  whatever  would  destroy  or  bar  his 
right  may  generally  be  pleaded  in  bar  of  a  suit  brought  for 
hifl  benefit."     (Caldwell  v.  Spriggs's  heirs,  7  Dana,  36.) 
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Section  1  of  the  act  of  1824  has  frequently  received  this 
construction  by  this  court^  and  section  2  of  chapter  12  of  the 
Revised  Statutes  is  but  a  substantial  re-enactment  of  the  same. 
It  is  true  the  latter  portion  of  section  1  of  the  act  of  1824,  which 
provides  that  no  right  of  action  shall  accrue  to  either  party  to 
a  champertous  contract,  is  omitted  in  the  present  statute;  hot 
the  decisions  of  this  court  under  said  act  have  never  been 
based  upon  this  positive  inhibition,  but  the  reason  of  the  lav 
and  the  objects  sought  to  be  accomplished  have  alone  been 
considered.     To  give  a  different  construction  to  the  present 
statute  would  be  to  defeat  the  evident  intention  of  the  legisla- 
ture, and  to  enable  parties  to  reap  the  benefit  of  contracts 
made  in  open  defiance  of  a  positive  statute.     Had  the  parties 
in  good  faith  abandoned  the  contract  before  the  action  was 
begun,  we  do  not  doubt  but  that  it  could  have  been  maintained 
by  the  appellees ;  but  the  proof  is  that  it  was  not  abandoned 
Until  1866,  and  then  only  because  the  parties  were  advised 
that  they  could  not  possibly  recover  unless  it  was  rescinded. 
It  therefore  follows  that  if  the  sale  was  made  to  Franks  by 
S.  E.  Brewster  with  authority  from  the  rest  of  the  appellees, 
or  if  they  ratified  the  same  after  it  was  made,  or  voluntarily 
become  parties  to  this  action,  and  permitted  it  to  be  prosecuted 
in  their  names  for  the  purpose  of  effectuating  said  champertous 
sale,  then  the  law  was  for  the  appellees,  and  the  jury  should 
have  been  so  instructed.    We  do  not  agree  that  the  rescission 
of  the  contract  in  1866  can  be  made  to  relate  back  to  the  com- 
mencement of  the  action,  and  it  was  error  to  instruct  the  jury 
that  said  rescission,  because  made  in  good  fiuth,  was  sufiBcient 
to  take  the  action  out  of  the  purview  of  the  statutes  s^ainst 
champerty. 

For  the  errors  indicated  the  judgment  is  reversed^  and  the 
cause  remanded  for  a  new  trial,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 
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Case  71— APPEALS— Octobkr  2a 

Finnell,  &c.  v.  Jones's  executrix,  &c. 

▲FFXAL  FROM  OWEN  CIRCUIT  COTTRT. 
1.   POWKR  OF  Ck>URT  OF  AfFKALS  OYER  ITS  OWN  JUDGMKRTS. — The  Court 

of  Appeals  can  not  correct  its  own  judgments  of  a  former  term. 

But  it  can  correct  the  mistake  of  its  clerk  in  recording  a  judg- 
ment so  as  to  give  an  effect  different  from  that  authorized  by  the 
court     (Scroggin's  admV  ▼.  Scroggin,  1  J.  J.  Marshall,  865.) 

The  Court  of  Appeals  '*has  no  power  to  amend  its  judgments 
after  the  term  unless  there  be  something  in  the  record  to  amend  by. 
And  where  parties  are  made  by  writ  of  error  and  summons,  it  can  no 
more  look  into  the  original  record  for  the  purpose  of  amending  its 
judgment  as  to  parties,  by  seeing  who  ought  to  have  been  parties, 
than  it  can  amend  its  judgments  of  affirmance  or  reversal  by  looking 
into  the  original  record  for  the  merits  of  the  case."  (Stephens  v. 
Wilson,  &c.,  14  B.  Monroe,  88.) 
2L  Where  no  appeal  was  granted  by  the  inferior  court,  and  there  is  no 
service  of  summons  nor  appearance  of  the  appellee,  the  Court  of 
Appeals  can,  after  the  expiration  of  the  term,  look  into  the  case,  and 
optm  ascertaining  the  facts  make  such  corrections  as  are  just  and 
proper. 

**  Unless  the  appeal  is  granted  by  the  inferior  court,  or  the  ap- 
peUee  enters  his  appearance  in  the  Court  of  Appeals,  he  shall  bo 
BOinmoned  actually  or  constructively.'*    (Civil  Code,  section  878.) 

8L  JUVOUEim  OF  THB  COTTBT  OF  APPEALS  ARB  VOID  IN  CASES  WHERE  NO 
.APPEAL  WAS  GRANTED  BT  THB  INFERIOR  COURT,  AND  THERE  WAS  NO 
^APPEARANCE  OF   THB   APPELLEE,   AND  NO   ACTUAL    OR    CONSTRUOTTVB 

BKRViCB  ON  HOC. — In  this  case  no  appeal  was  granted  by  the  inferior 
oonrt,  and  there  was  no  actual  or  constructive  service  and  no  appear* 
ttiice  by  the  appellees ;  the  case  was  submitted,  and  judgment  appealed 
£jroiD  was  reversed. 

At  a  subsequent  term  the  court  held  that  the  appeal  was  prema- 
turely heard,  and  so  far  as  the  opinion  and  judgment  affected  the 
tts  of  the  appellees  thay  were  void, 

The  court  further  ordered  that  the  appeal  will  be  regpirded  as  still 
peo^ingf  and  will  be  set  for  trial  at  the  next  term ;  and  as  the  appel- 
lees  liave  appeared  in  the  case  no  summons  against  them  will  be 
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Geobge  C.  Drake, For  Appellants. 

JoHK  Mason  Bbowk, 

T.  N.  &  D.  W.  LlNDSEY, 

CITED 
9  R  Monroe,  44. 


^  > For  Appellees, 


JUDOE  PETERS  dblitxbed  ths  opivioh  of  ths  ooctrt. 

On  the  18th  of  May,  1866,  the  judgment  confirming  the 
master's  report  and  adjudging  to  Finnell  &  Winston  certun 
amounts  against  the  executrix  and  her  surety  was  rendered, 
which  judgment  is  found  commencing  on  page  62  of  this 
record.    On  the  14th  of  May,  1868,  a  second  judgment  was 
rendered  on  the  same  record  in  fisivor  of  McClure  &  Keen. 
No  appeal  was  prayed  from  either  of  said  judgments  in  the 
court  below;  but  a  transcript  of  the  record  was  filed  in  the 
office  of  the  clerk  of  this  court  on  the  28th  of  January,  1869, 
and  an  appeal  allowed  by  him.    Summons  issued,  as  appears 
by  the  steps  indorsed  on  the  record,  to  the  County  of  Gallatin 
against  McClure  &  Oreen.    June  29,  1869,  appellants'  brief 
was  filed,  and  on  the  6th  of  July  a  brief  was  filed  by  appellees, 
and  the  case  submitted ;  and  on  the  22d  of  September,  1869, 
the  judgment  in  favor  of  Finnell  &  Winston  was  reyeised. 
In  May,  1870,  a  motion  was  made  to  have  the  taxation  of 
costs  corrected,  and  in  June  following  the  taxation  was  cor* 
rected.     In  September  a  motion  was  made  to  set  aside  the 
opinion  and  judgment  against  them  by  Finnell  &  Winston,  on 
the  ground  that  no  appeal  was  prosecuted  from  the  judgment 
in  their  favor;  and  if  there  was  they  were  not  before    the 
court  when  the  cause  was  heard,  either  by  service  of  procesa 
or  by  appearance.    That  motion  was  overruled. 

On  the  16th  of  November,  1869,  the  opinion  and  mandate 
of  this  court  were  entered  in  the  court  below,  and  on  mo- 
tion of  the  executrix,  Mrs.  Jones,  and  Granville  Gametty  her 
surety — satis&ctory  proof  of  the  payment  having  been   made 
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by  the  latter  to  Finnell  &  Winston  of  the  soms  adjudged  to 
them  by  the  court  below  in  May,  1866,  which  judgment  had 
been  reversed  by  this  court — ^they  were  adjudged  to  pay  the 
same  back  to  Gamett,  and  an  execution  awarded  him  for  the 
same.  And  from  that  judgment  this  appeal  is  now  prosecuted 
by  them;  and  it  is  insisted  that  there  never  was  any  appeal 
from  the  judgment  in  May^  1866^  in  their  favor. 

On  a  leaf  of  the  record^  on  the  outside  of  which  the  style 
of  the  suit  and  the  steps  referred  to  are  indorsed,  is  the  follow- 
ing memorandum:  "Joneses  ex'z  and  G.  Gramett  v.  Finnell  & 
Winston^  judg't.    On  page  62  appealed  frt)m.    Th.  N.  Lind- 
sey  for  Jones  and  Gamett.'^    This  memorandum  conforms  to 
law  and  the  rule  of  this  court.    And  in  his  brief,  filed  in  the 
case  in  June,  1869,  before  the  cause  was  heard,  the  counsel  for 
Jones  and  Garnett  insisted  on  a  reversal  of  the  judgment  in 
fiivor  of  appellants,  and  devoted  the  chief  part  of  his  argu- 
ment to  that  point;  so  that  this  court  is  constrained  to  regard 
the  appeal  as  having  been  prosecuted  against  appellants.    Nor 
does  it  seem  to  be  controverted  when  afterward  a  motion  was 
made  for  the  correction  of  the  taxation  of  costs.     But  it  does 
not  appear  that  process  had  been  executed  on  them,  nor  had 
they  entered  their  appearance  when  the  cause  was  submitted ; 
oonaequently  the  hearing  as  to  them  was  premature ;  and  the 
gaestion  now  is,  what  is  the  effect  as  to  them,  and  has  this 
oourt  any  power  now  over  the  opinion  and  judgment  rendered 
at  a  previous  term  of  this  court? 

It  was  said  in  Scroggin's  administrator  v.  Scroggin,  1  J.  J. 
Marsh.  365 :  ''The  court  can  not  correct  its  own  judgment  of 
a  former  term;  but  it  can  correct  the  mistake  of  its  clerk  in 
recording  a  judgment  so  as  to  give  an  effect  different  from  that 
aathorized  by  the  court.''  And  in  Stephens  v.  Wilson,  &c., 
14  B.  Mon.  88,  it  is  said:  ''In  &ct  this  court  has  no  power  to 
amend  its  judgments  after  the  term  unless  there  be  something 
in  its  records  to  amend  by.     And  when  parties  are  made  by 
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writ  of  error  and  summons,  it  can  no  more  look  into  the 
original  record  for  the  purpose  of  amending  its  judgment  as 
to  parties,  by  seeing  who  ought  to  have  been  parties,  than  it 
can  amend  its  judgments  of  affirmance  or  reversal  by  looking 
into  the  original  record  for  the  merits  of  the  case/'    It  will 
be  seen  from  these  quotations  that  after  a  party  is  made  so  by 
writ  of  error,  or  appeal  and  sunmions,  and  a  judgment  is  ren- 
dered, the  court  has  no  power  over  it  after  the  term  expires  at 
which  such  judgment  of  reversal  or  affirmance  was  rendered; 
but  where  there  is  no  service  of  summons,  nor  appearance  of 
a  party,  the  court  can,  after  the  expiration  of  the  term,  look 
into  it,  and  upon  ascertaining  the  &ct  make  such  corrections 
as  are  just  and  proper.    As  these  parties  were  not  before  the 
court  by  service  of  process  nor  appearance,  the  appeal  as  to 
them  was  prematurely  heard;  and  so  &r  as  the  opinion  and 
judgment  affected  their  rights  they  were  void,   and   their 
motion  to  set  them  aside  should  have  prevailed;  and  the 
opinion  overruling  that  motion  is  now  hereby  corrected,  it 
being  within  the  power  of  the  court.     And  the  opinion  and 
mandate  of  this  court,  delivered  on  the  22d  of  September, 
1869,  reversing  the  judgment  in  &vor  of  appellants,  is  now 
set  aside,  the  cause  having  been  prematurely  heard  as  to  them, 
and  consequently  the  judgment  of  the  court  below  entering 
the  opinion  and  mandate  aforesaid  is  reversed;  and  the  appeal 
of  Jones's  executrix  and  Gamett  v.  Finnell  &  Winston  will  be 
regarded  as  still  pending,  and  will  be  a^t  for  trial  at  the  nesct 
term  of  this  court;  and  as  the  appellees  have  appeared  in  the 
case  no  summons  against  them  will  be  necessary. 
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Came  72— ATTACHMENT  AND  ACTION  FOR  RENT— Octobsb  31. 

Brandt  v.  Hyatt,  &c. 

APPKAL  FBOM  JXTTXB80K  COURT    07  GOMMOK  PLKAB. 
1.    A  UOmZiOBD    MAT  BUB    FOR    RENT  AB    FOR    OTHER    DEBTS,   AND    STILL 

DISTRAIN  OR  ATTACH  FOR  THE  SAME  RENT. — '*  Notwithstanding  the 
landlord's  right  of  action  and  remedy  for  the  collection  of  rent  as 
oUier  debts  under  the  Code,  he  may  still  avail  himself  of  his  distress 
warrant,  or  attachment,  for  rent  apon  the  particular  grounds  pre- 
scribed by  the  statute.^* 
2.  Before  issuing  an  attachment  for  rent  the  statute  makes  it  the  duty  of 
the  landlord  to  make  the  statement  on  oath  before  the  justice  of  the 
peace  and  execute  bond  as  prescribed  in  the  statute.  (See  Revised 
Statutes,  sections  4  and  5,  article  2,  chapter  56,  2  Stanton,  02,  93.) 

d.  Bot  it  is  not  made  the  duty  of  the  justice  to  deliver  the  statement  on 
oath  or  the  bond  aforesaid  to  the  sheriff,  nor  to  transmit  them  to  the 
clerk*s  office  without  notification  or  rule. 

^  Tlie  mere  fact  of  the  absence  of  the  required  statement  on  oath  and 
bond  from  the  files  of  the  court  is  not  sufficient  to  repel  the  legal 
presamption  that  the  officer  performed  his  duty,  and  acted  within 
tlie  requirements  of  the  law  conferring  his  jurisdiction. 

OL  JConOH  TO  QUASH  RETURN  OF  SHERIFF,  AND  THE  BOND  OF  THE  DE- 
jrKNI>ANT  TAKEN  AND  RETURNED  BT  UDI,  ON  THE  GROUND  THAT  THE 

xoancB  HAD  oMiiTED  HIS  DUTY. — Although  this  motion  involved  the 

don  of  a  merely  negative  proposition — ^that  the  statement  upon 

and  the  bond  required  by  the  statute  were  not  made  and  exe- 

before  the  justice  of  the  peace  before  he  issued  the  attach- 

-the  issue  thus  raised  was  of  that  peculiar  kind  in  which  the 

relying  upon  an  alleged  omission  of  a  duty  should  at  least 

LCe  such  evidence  of  the  fact  as  in  the  absence  of  proof  to  the 

would  afford  ground  for  presuming  that  the  allegation  was 

(1  Greenleafs  Evidence,  sections  7S~80;  Brown  v.  Young, 

^  3.  ^jfonroc,  26.) 

a_    Am  ittti^^'"*^'*^  f^  ''^^  *nU  he  qwuihed  if  issued  before  the  required 

iHfndL   ^  given.     (Huchison  v.  Ross,  2  MarBhall,  840 ;   Drake  on  At- 

section  115.) 
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Geoboe  Eilpatbick, For  Appellant^ 

CITED 
18  Howard,  400,  People  ▼.  Coun^  Jadge  of  Bpinwellaer. 
11  Petera,  100, 101.        C.  Coke*8  Reports,  7. 
2  Davall,  488,  AnderBon  ▼.  Sutton. 

7  T.  R  456,  Oreathead  ▼.  Bromley. 

2  Paine's  Chancery  Court  Reporta,  209. 

8  Barbour,  508,  Niles  y.  Potman. 
8  Sum.  20,  Lawrence  y.  Vernon. 

2  Wm.  Black*8  Reports,  778,  Hitchen  y.  CampbelL 

1  Metcalfe,  101,  Moore  y.  Shepard. 
4  Dana,  63,  McKinsey  y.  Anderson. 

2  Metcalfe,  446,  Hazelrigg  y.  Donaldson. 
8  Bush,  118,  Taylor  y.  Taylor. 

4  Bush,  445,  Inman  &  Carr  y.  Stratton  A  Snodgrasa. 
Reyised  Statutes,  sec.  6,  art.  2,  chap.  66,  2  Stanton,  98 
Ciyil  Code,  sections  242,  248. 

J.  B.  CocHBAKy For  Appellees, 

CITED 
Ciyil  Code,  sections  65-^178,  285-242,  294,  296,  285. 
2  Duyall,  254,  Julian  y.  Pilcher. 

JUDGE  HARDIN  Dsuynvn  the  opikiov  of  thx  ooubt. 

On  the  third  day  of  July,  1868^  the  appellees  commenoed 
an  ordinary  action  against  the  appellant^  in  the  Jefferson 
Court  of  Common  Pleas^  for  the  recovery  of  one  thouisand  five 
hundred  dollars  for  the  rent  of  a  &rm ;  and  on  the  2l8t  of 
July^  1868,  they  caused  an  attachment  to  be  issued  by  a  justioe 
of  the  peace  against  the  property  of  the  appellant  as  security 
for  the  same  claim,  under  the  provisions  of  section  5,  article  2, 
chapter  56,  of  the  Revised  Statutes ;  and  that  process  being 
levied  on  the  defendant's  property,  John  Webber  execnted 
a  covenant  to  the  plaintiffi  in  the  sum  of  one  thousand  five 
hundred  and  thirty  dollars  that  the  defendant  should   '^per^ 
form  the  judgment  of  the  court  in  this  action/'  and  therefore 
the  property  was  restored  to  the  defendant.     The  sheriff  re- 
turned to  the  court  of  common  pleas  the  attachment  and  the 
bond  of  Webber,  and  that  proceeding  and  the  ordin&ry  suit 


SUMMEB  TEBM,  1870.  365 

Brandt  t.  Hyatt,  &o. 

for  the  same  claiin  separately  progressed  in  that  court  till 
thej  were  each  finally  decided ;  the  ordinary  action  being  first 
tried  and  resulting  in  a  verdict  and  judgment  for  the  plainti£b 
for  11,437.06 ;  and  the  court,  afterward  adopting  that  recovery 
as  a  criterion  for  determining  the  amount  due  the  plaintiffi 
in  the  other  case,  adjudged  that  the  attachment  be  sustained 
£or  satisfying  it,  and  overruled  a  motion  of  the  defendant  to 
quash  the  sheriff's  return  and  the  bond  of  Webber.  To  reverse 
that  judgment  the  defendant  prosecutes  this  appeal. 

The  first  question  to  be  decided  is,  whether  the  authority 
of  a  justice  of  the  peace  to  issue  an  attachment  for  rent  for  one 
thousand  five  hundred  dollars,  conferred  by  the  provision  of  the 
Revised  Statutes  referred  to,  is  not  superseded  by  the  Code  of 
Practice  regulating  attachments  in  civil  actions,  and  abrogated 
by  section  876  of  the  Code,  declaring  all  previous  statutes 
repealed  in  cases  provided  for  by  the  Code  or  inconsistent 
with  its  provisions?    The  provisions  of  chapter  3  of  title  8 
of  the  Code  of  Practice  are  so  general  and  comprehensive  as 
to  manifest  an  intention  to  supersede  all  pre-existing  regu- 
lations  for  obtaining  attachments  in  actions  at  law  or  in 
equity,  except  in  cases  involving  peculiar  rights  under  laws 
independent  of  the  Code,  and  not  necessarily  affected  by  it. 
Bat  we  regard  the  statutes  governing  the  relative  rights  of 
Iftodlord  and  tenant  of  this  latter  class;  and  notwithstanding 
the  landlord's  right  of  action  and  remedy  for  the  collection 
of  rent  as  other  debts  under  the  Code,  he  may  still  avail 
himself  of  his  distress  warrant  or  attachment  for  rent  upon  the 
particular  grounds  prescribed  by  the  statute. 

Another  question  of  some  difficulty  arises  from  the  action 
of  the  court  in  refusing  to  quash  the  return  of  the  sheriff  and 
bond  taken  by  him,  on  the  suggested  ground  that  the  attach- 
ment VTBS  void  for  want  of  the  preliminary  statement  upon  oath 
and  bond  of  the  plaintiffi,  required  to  be  taken  by  the  justice 
before    issuing  the  attachment.     The  failure  of  the  justice 
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to  discharge  bis  official  dnty  in  the$e  respects  was  in  effect 
affirmed  by  tbe  motion  of  tbe  defendant^  and  if  established 
was  a  sufficient  ground  for  sustaining  the  motion.     (Huchison 
y.  RosSy  2  Marshall^  349;  Drake  on  Attachments^  section  115.) 
This  record  does  not  disclose  the  fact  that  the  required  bond 
was  executed;  nor  that  the  statement  of  the  plaintiff  on  oath^ 
also  required  by  the  statute,  was  made  except  by  a  recital  of 
that  &ct  in  the  order  of  attachment;  but  it  does  not  appear 
that  either  party  sought  the  production  of  any  paper  which 
may  have  remained  in  the  office  of  the  justice^  or  produced 
any  evidence  of  what  transpired  before  him ;  and  as  it  was  not 
his  duty  to  deliver  the  statement  and  bond  to  the  sheriff  with 
the  order  of  attachment^  nor  to  transmit  them  to  the  clerk's 
office  without  notification  or  rule^  we  do  not  conceive  that 
the  mere  fact  of  their  absence  from  the  files  of  the  court  of 
common  pleas  is  sufficient  to  repel  the  legal  presumption  that 
the  officer  performed  his  duty^  and  acted  within  the  require- 
ments of  the  law  conferring  his  jurisdiction ;  and  although  the 
motion  to  quash  involved  the  assertion  of  a  merely  negative 
proposition,  the  issue  thus  raised  was  of  that  peculiar  kind 
in  which  the  party,  relying  on  an  alleged  omission  of  a  duty, 
should  at  least  produce  such  evidence  of  the  fact  as  in  the 
absence  of  proof  to  the  contrary  would  afford  ground  for 
presuming  that  the  allegation  is  true.    The  motion  to  quash 
was  therefore  properly  overruled.     (1  Greenleaf  on  Evidenoe, 
sections  78-80 ;  Brown  v.  Young,  2  B.  Monroe,  26.) 

Nor  was  there  any  substantial  error  in  the  action  of  the 
court  in  this  case  with  reference  to  the  proceedings  and  judg- 
ment in  personam  in  the  other  suit,  though  prosecuted  for  the 
recovery  of  the  same  debt ;  the  relief  sought  in  the  two  cases 
being  different,  and  not  upon  grounds  inconsistent  with  each 
other,  and  the  judgments  being  such  that  the  satis&ction  of 
one  will  necessarily  discharge  the  other 

Wherefore  the  judgment  is  affirmed. 
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CAflB  78— PETITION  EQUITT— October  81. 

Smith  and  wife  v.  Bone,  &c. 

AFPXAL  rROM  TULTOH  CIBCniT  COUBT. 

^DuBmo  HER  LiFB  OR  WIDOWHOOD.'* — A  husband  devised  his  estate  to 
his  wife  during  her  life  or  widowhood,  without  any  devise  over. 
After  her  subsequent  intermarriage,  without  renouncing  the  provi- 
sions of  the  will,  his  children  brought  suit  for  partition  of  his  entire 
estate  among  themselves. 

The  only  election  the  widow  could  make  was  between  her  in- 
terest under  the  will  and  her  dotal  and  distributive  interest  against 
the  will. 

By  holding  and  enjoying  the  estate  under  the  will,  she  renounced 
all  claim  to  dower  and  distribution  to  which  she  would  have  been 
entitled  had  there  been  no  will,  or  had  she  renounced  the  will ;  and 

By  electing  to  marry  she  elected  to  renounce  not  the  will,  but  the 
estate  of  her  deceased  husband. 

She  could  not  hold  as  devisee  until  she  chose  to  marry,  and  then 
claim  as  if  she  had  not  so  held  or  married. 

LxjciAN  Andebson, For  Appellants. 

CHIEF  JUSTICE  EOBERTSON  delivered  the  ofikiok  of  the  cottrt. 

The  female  appellant's  first  hosband,  Car,  who  owned  land 
and  other  property^  devised  his  whole  estate  to  her  during  her 
life  or  widowhood,  without  any  devise  over.     After  her  sub- 
sequent intermarriage  with  her  co-appellant,  without  ever 
renouncing  the  provision  of  the  will,  the  surviving  children 
o£  ihe  testator,  claiming  the  entire  estate,  brought  this  suit  for 
partition  of  the  land  among  themselves.    Their  title,  during 
the  devisee's  life,  was  denied  on  the  ground  that  the  determina- 
Cion  of  her  estate,  depending  on  an  alternative  condition,  she 
had  decUd  to  hold  it  during  life,  and  thereby  waived  her  right  to 
haid  during  widowhood!    The  circuit  court,  disregarding  that 
defense,  decreed  partition  among  the  heirs,  and  did  not  allow 
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her  even  dower.  And  on  this  appeal  her  coonael  in  this  conrt. 
yielding  her  defense  in  the  circuit  oourt|  insists  that  as  the 
testator  did  not  dispose  of  the  remainder  after  her  particular 
estate  might  cease^  it  should  go  by  law  just  as  if  he  had  died 
intestate. 

The  only  election  the  widow  could  make  was  between  her 
interest  under  the  will  and  her  dotal  and  distributive  interest 
against  the  will.  By  holding  and  enjoying  the  estate  under 
the  will^  she  renounced  all  claim  to  dower  and  distribution  to 
which  she  would  have  been  entitled  had  there  been  no  will, 
or  had  she  renounced  the  will;  and  by  electing  to  many  she 
elected  to  renounce  not  the  will^  but  the  estate  of  her  deceased 
husband.  She  could  not  hold  as  devisee  until  she  chose  to 
many^  and  then  claim  as  if  she  had  not  so  held  or  married. 

The  claim  of  her  counsel^  though  more  specious^  is  yet  no 
more  solid  than  her  own  ludicrous  pretension. 

Wherefore  the  judgment  of  the  circuit  court  is  affirmed. 


Casb  74— PBTrnON  EQUIT7— KoyuBEB  S. 

Addie  B.  Stewart  v.  E.  Barrow. 

APFKAL  FBOM  LOUISYILLV  CHANCSBT  COUKT. 

i.   DXED   OF   OTFT   OR    SALS    PROHTBITED   FOR  A  fiPJCClFUCD   TOfB   BT 
WILL    UNDER    WHICH    THB    TITLB   WAS    DBRITED — PROUIUITION 

TAiNBD — MoHTGAOB  pROHiBiTBD. — A  married  woman  derived  title 
to  real  estate  by  will  prohibiting  ber  from  disposing  of  it  5y  de&d,  a^ 
ffift  or  Mle  for  a  specified  time.  Within  the  time  specified  she  Joined. 
her  husband  in  two  mortgages,  pledging  this  real  estate  for  the  pay- 
ment  of  two  notes — one  for  six  hundred  and  fifty  dollars,  wl&i<^ 
recites  that  it  was  executed  for  necessaries  furnished  the  wife  and 
husband ;  the  other  for  thirt^n  hundred  dollars,  ¥rith  no  such  recital 
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in  the  note  or  mortgage,  and  no  sach  allegation  in  the  petition.  No 
defense  being  made,  the  chancellor  leased  the  real  estate  for  three 
years  to  pay  the  two  notes. 

Reversing  that  judgment,  the  court  say :  "  If  these  debts  for  which 
the  wife^s  real  estate  has  been  by  the  chancellor's  decree  leased  are 
the  debts  of  the  husband,  contracted  before  or  since  the  marriage,  it 
b  dear,  from  the  statute  quoted,  that  the  decree  is  unauthorized.** 
(See  sections  1,  2,  article  2,  chapter  47,  Revised  Statutes,  2  Stanton,  8.) 

Tlie  court  further  say :  "  We  concur  with  the  chancellor  that  Mrs. 
Stewart  had  no  power  to  sell,  mortgage,  or  otherwise  dispose  of  the 
real  estate  when  the  mortgages  were  executed ;  but  can  not  concur 
with  him  in  the  conclusion  that  the  husband  could  in  any  way  bind 
said  estate  for  debts  contracted  by  him  either  before  or  after  mar- 
riage. ...  It  was  erroneous  to  subject  the  property  in  any  way 
to  the  payment  of  the  debt  for  thirteen  hundred  dollars,  contracted 
by  the  husband,  from  what  appears  in  the  record.^*  Judgment  re- 
Tersed,  with  directions  to  permit  the  plaintiff  to  amend  his  pleadings, 
and  to  permit  the  defendants,  or  either  of  them,  to  answer  and  m^e 
defense. 

3.    A  MOBTOAGB  PASSES  THB  LKOAL  TITLE  TO  REAL  ESTATE  TO  THE  MORT- 

OAGBE. — ^The  court  further  held  in  this  case  that  '4f  therefore  it 
should  be  adjudged  that  appellant  can  mortgage  the  estate,  notwith- 
standing she  is  prohibited  in  the  will  under  which  she  derives  title 
from  disposing  of  it  by  desd  of  gift  or  ioU,  the  prohibition  amounts 
to  nothing,  as  a  mortgage  can  as  effectually  deprive  her  of  the  estate 
as  an  absolate  conveyance." 

SakdebS) For  Appellant. 

SnRMAN, For  Appellee. 

JDDOS  PBTBRS  deliyerxd  the  opikion  or  the  court. 

This  suit  in  equity  was  brought  by  appellee,  assignee  of 
Hays,  against  appellants  to  enforce  the  payment  of  two  notes — 
one  for  six  hundred  and  fifty  dollars,  and  the  other  for  thirteen 
Iiandred  dollars — ^by  a  foreclosure  of  two  mortgages,  in  which 
it  is  alleged  Mrs.  Stewart  joined  her  husband  to  pledge  her 
^real  estate  for  the  payment  of  said  notes. 

The  summons  having  been  served  on  the  defendants  the 
r^equisite  time,  and  both  of  them  having  failed  to  answer,  the 
ition  was  taken  for  confessed ;  but  the  chancellor,  being  of 
Vol.  Vn.— 25 
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opinion  that  under  the  will  of  her  mother,  through  which 
appellant,  Mrs.  Stewart,  derived  her  title  to  the  property,  and 
which  the  plaintiff  made  an  exhibit  of,  she  had  no  power  to  sell 
or  incumber  it,  being  restrained  by  the  will  from  making  such 
disposition  of  the  property  for  a  specified  time,  adjudged  that 
as  the  husband  had  the  power  under  the  statute  law  to  lease 
the  wife's  real  estate  for  a  period  of  three  years,  that  the 
mortgages  might  be  regarded  as  such  disposition,  and  the 
property  under  his  judgment  has  been  leased  for  the  term  of 
three  years  for  a  sum  sufficient  to  pay  the  demands  of  appellee. 
After  judgment  Mrs.  Stewart  filed  her  petition  to  open  the 
same,  and  therewith  presented  her  defense  to  the  action  in  an 
answer;  but  by  some  irregularity  in  the  sitting  of  the  court 
the  defense  was  not  made  available,  and  the  case  is  now 
brought  to  this  court  questioning  the  correctness  of'  the  judg- 
ment rendered. 

Section  1,  article  2,  chapter  47,  2  Revised  Statutes,  8,  pro- 
vides that  marriage  shall  give  to  the  husband  during  the  life 
of  the  wife  no  estate  or  interest  in  her  real  estate,  chattels 
real,  or  slaves  owned  at  the  time  or  acquired  by  her  after 
marriage,  except  the  use  thereof,  with  power  to  rent  the  real 
estate  for  not  more  than  three  years  at  a  time,  and  hire  the 
slaves  in  like  manner  for  not  more  than  one  year,  and  receive 
the  rent  and  hire.     And  subsection  1  of  said  section  expressly 
provides  that  the  wife's  real  estate,  slaves,  rent,  and  hire  shall 
not  be  liable  for  any  debt  or  responsibility  of  the  husband  con- 
tracted or  incurred  before  or  after  marriage;  but  shall  be 
liable  for  her  debts  and  responsibilities,  contracted  or  incurred 
before  or  after  marriage,  on  account  of  necessaries  for  herself 
or  any  member  of  her  family,  her  husband  included,  as  shall 
be  evidenced  by  writing  signed  by  her  and  her  husband.    The 
remedy  may  be  against  both,  or  against  her  alone,  as  the  case 
may  be. 

2.  Nor  shall  the  husband's  contingent  right  of  ourtesy  or 
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life-estatei  or  his  right  to  such  use^  rent^  or  hire^  be  sold  for 
or  otherwise  subjected  to  the  payment  of  any  separate  debt 
or  responsibility  of  his  during  her  life. 

If  these  debts^  for  which  the  wife's  real  estate  has  been  by 
the  chancellors  decree  leased,  are  the  debts  of  the  husband, 
contracted  before  or  since  the  marriage,  it  is  clear  from  the 
statute  quoted  that  the  decree  is  unauthorized.  The  note  for 
six  hundred  and  fifty  dollars  recites  that  it  was  executed  for 
necessaries  furnished  the  wife  and  husband;  but  there  is  no 
such  recital  in  the  other  note  nor  mortgage,  nor  is  there  even 
an  allegation  in  the  petition  that  the  debt  was  contracted  for 
any  such  consideration. 

We  concur  with  the  chancellor  that  Mrs.  Stewart  had  no 
power  to  sell,  mortgage,  or  otherwise  dispose  of  the  real  estate 
when  the  mortgages  were  executed ;  but  can  not  concur  with 
him  in  the  conclusion  that  the  husband  could  in  any  way  bind 
said  estate  for  debts  contracted  by  him  either  before  or  after 
marriage.    A  mortgage  passes  the  legal  title  to  real  estate  to 
the  mortgagee.    If  therefore  it  should  be  adjudged  that  appel- 
lant can  mortgage  the  estate  notwithstanding  she  is  prohibited 
in  the  will  under  which  she  derives  title  jQrom  disposing  of  it 
by  deed  of  gift  or  sale,  the  prohibition  amounts  to  nothing,  as 
a  mortgage  can  as  effectually  deprive  her  of  the  estate  as  an 
absolute  conveyance.     And  consequently  it  was  erroneous  to 
sabject  the  property  in  any  way  to  the  payment  of  the  debt 
fer  thirteen  hundred  dollars  contracted  by  the  husband,  from 
what  appears  in  the  record. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re* 
manded  with  directions  to  permit  appellee  to  amend  his 
pleadings,  and  also  to  permit  defendants,  or  either  of  them, 
to  present  an  answer  and  make  defense  to  the  suit,  if  it  shall 
be  deairedj  and  for  further  proceedings  consistent  herewith. 
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Burbank  v.  Posey's  administrator. 

▲PFXAL  VBOM  HXKDSB80H  CXBOUIT  OOUBT. 
A  FIMONATi  UHDERTAKINO  18  IMPORTED  BT  THE  8IONATUBB  OF  THB  FBB- 

IDBRT  OF  tAe  oompant. — **  $000.    Due  to  P six  hondrad  doUsn, 

borrowed  money,  with  interest  from  date— this  8d  day  of  Apii], 
186a  D.  R  B ^  Pree't  of  the  Hen.  Goal  Co.** 

In  suit  on  the  above  note,  the  petition  alleging  personal  liabiUfy, 
a  judgment  was  rendered  against  B.  by  de&nlt  That  judgment  it 
i^ffUrmed.    HM, 

That  the  defendant's  failure  to  trayerse  the  charge  that  he  was 
** personally  liable  on  the  note**  admiU  iU  truth.  It  is  now  too  late 
therefore  to  argue  that  the  coal  company  and  not  B.  is  the  obligor, 
according  to  the  legal  import  of  the  note  as  executed  and  exhibited. 

Had  he  signed  as  an  officer  of  the  government,  there  might  have 
been  some  consistent  ground  for  construing  his  act  as  that  of  a  mere 
agent;  but  a  private  corporation  is  not  like  the  government^  an  ex- 
ception to  the  general  rule,  that — 

When,  as  in  this  case,  there  is  nothing  on  the  &u»  of  the  note 
indicating  a  different  intention,  the  adjunct  to  the  subscribed  nama 
is  mere  dsieriptio  p&rmma  only  to  identify  the  obligor,  bat  not  to 
alEect  his  obligation  as  personal,  unless  there  is  something  more 
qualifying  in  the  signature. 

The  note  in  this  case  exhibits  no  such  apparent  index,  but  alto- 
gether, except  the  form  of  the  signature,  imports  a  persooal  under- 


If  R  did  not  intend  to  bind  himseli^  why  did  he  not  say  *'  dne^ 
as  president;  or  **due'*  by  the  company;  or  "due**  for  money  bor- 
rowed by  the  company  f    The  body  of  tiie  note  is  the  best  teat. 

8.B.yANCEy For  AppeUanty 

CITED 
Act  of  Feb.  26,  1864,  2  Session  Acts,  1868-4^  p.  481. 
Ms.  Opinion,  June,  1867,  Church  v.  Graham. 
Ms.  Opinion,  1845,  Wright  v.  Roberts. 
6  B.  Monroe,  619,  Hunter*s  adm'r  v.  Miller's  ex*r. 
1  Metcalfe,  79,  Murray,  &c.  v.  Carothers. 
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1  B.  Monroe,  204,  Trask  ▼.  Roberts. 

4  Metcalfe,  298,  Whitney  ▼.  Sndduth. 
8  Bush,  685,  Cophart  y.  Dodd,  &c. 
8  Bosh,  581,  Yowell  v.  Dodd,  &c. 

17  B.  Monroe,  489,  Taylor,  Shelby  &  Co.  v.  WUliams. 
13  B.  Monroe,  218,  Carson  y.  Lucas. 

MAiiOOiiM  Yeamak, For  Appellee, 

CITED 

8  A.  EL  Marsh.  185,  Bank  of  Ey.  y.  Saunders  &  Weir. 

2  Bibb,  897,  Dayiess  y.  Meade. 

1  Parsons  on  Notes  and  Bills,  24,  25. 

8  Wendell,  97,  Barker  y.  Mechanics  Fire  Ins.  Co. 

9  Johnson,  884-5,  Taft  y.  Brewster,  &c. 
1  B.  Monroe,  201,  Trask  y.  Roberts. 

1  Marshall,  405,  McBean  y.  Morrison. 
8  Marshall,  259,  McCowan  y.  Riggs. 

4  J.  J.  Marshall,  457,  Parks  y.  President,  Ac 
8  Bush,  585,  Cophart  y.  Dodd. 

2  R  Monroe,  87,  Hood's  adm'r,  Ac  y.  Link. 

18  B.  Monroe,  218,  Carson  y.  Lucas. 

CHIEF  JUSTICE  ROBERTSON  DKuyiRKD  thx  opikiov  or  thx  comr. 

The  appellant  urges  the  reversal  of  a  judgment  rendered 
against  him  by  de&ult  on  the  following  note : 

''  $600.     Due  to  Major  F.  Posey  six  hundred  dollars^  bor- 
rowed money,  with  interest  from  date — ^this  3d  day  of  April, 

1868.  D.  B.  BURBANK, 

Preset  0/  the  Henderson  Coal  <h. 

Attest:  W.  Bankin.** 

The  petition  charges  him  as  personally  liable  on  the  note; 
and  his  fitilure  to  traverse  the  charge  admits  its  truth.  It  is 
now  too  late  therefore  to  argue  that  the  coal  company  and  not 
the  appellant  is  the  obligor,  according  to  the  legal  import  of 
the  note  as  executed  and  exhibited.  Had  he  signed  as  an 
of&oeT  of  the  government,  there  might  have  been  some  con- 
dsftent  ground  for  construing  his  act  as  that  of  mere  agent. 
But  a  private  corporation  is  not  like  the  government,  an  excep- 
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tion  from  the  general  rule  that  when,  as  in  this  case,  there  is 
nothing  on  the  face  of  the  note  indicating  a  different  intention, 
the  adjunct  to  the  subscribed  name  is  mere  "descriptio  personc^' 
only  to  identify  the  obligor^  but  not  to  afiect  his  obligation  as 
personal^  unless  there  is  something  more  qualifying  in  the 
signature.  The  note  in  this  case  exhibits  no  such  apparent 
index^  but  altogether^  except  the  form  of  the  signature^  imports 
a  personal  undertaking.  If  the  appellant  did  not  intend  to 
bind  himself^  why  did  he  not  say  ''due''  as  president;  or 
"due"  by  the  company;  or  "due"  for  money  borrowed  by  the 
company?  A  scrutiny  of  all  the  adjudged  cases  on  this  subject 
may  reconcile  dicta  and  deciaiona  at  first  blush  apparently 
arbitrary  or  conflicting.  The  body  of  the  note  is  the  best 
test;  and  of  this  the  case  of  Carson  v.  Lucas^  13  B.  Mon.  213, 
may  afford  an  opposite  example.  The  following  note  was 
adjudged  to  be  the  obligation  of  the  boat  and  not  that  of  the 
captain : 

"  Due  W.  8.  D.  McGrowan  $96.60,  balance  due  far  wagee  oa 
derk  of  steamer  Kentucky ,  No,  2.       F.  P.  Carson,  Captain/' 

Here  the  recited  consideration  alone  indicated  that  the 
acknowledged  debt  was  due  and  payable  by  the  boat  and  not 
by  the  captain,  who  signed  therefore  presumptively  as  mere 
agent.  Such  is  the  chief  test  that  draws  the  decisive  line 
between  that  case  and  this,  and  in  most  well-considered  cases 
a  similar  test  distinguishes  one  class  from  the  other. 

Without  further  analysis  or  citation  we  are  satisfied  thai 
the  judgment  in  this  case  is  right  on  the  &ce  of  the  note 
well  as  on  the  entire  record. 

Wherefore  the  judgment  is  affirmed. 
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Bowman  v.  Wright. 

▲  PPXAL   7B01f    M'GBAOKBV    OIBOUZT   OOUBT. 

1.  IXDOBSEB^S  BIGHT  07  ACTION  AGAINST  PABTIB8  BOUND  BEFOBB  HIX. — 

An  mdorser  who  pays  or  is  compelled  to  pay  a  bill  of  exchange,  has 
a  right  of  action  on  the  implied  liability  resulting  from  the  payment 
against  any  party  who  was  bound  before  him,  or  liable  to  contribute 
to  the  payment  of  the  debt. 

2.  IhDOBSEB^S   BIGHT   07   ACTION   A0CBX7B8   WHEN    HB    PATS   THB    BILL. — 

The  right  of  action  in  faror  of  the  indorser  against  those  bound  with 
or  before  him  accrues  only  upon  the  payment  of  the  bill  by  him. 

8.    liDflTATION    BUNS  AGAINST  THE   INIX)KSEB  7B0M  THE  AOCBUAL  07  HIS 
RIGHT  07  ACnON,   OB  THE  DATE  07  THE   PAYMENT   07   THB   BILL  BT 

HDf. — ^The  right  of  action  of  the  indorser  against  those  who  are 
bound  before  him,  on  their  implied  liability  to  him  resulting  from 
his  payment  of  the  bill,  will  not  be  barred  until  five  years  after  the 
date  of  his  payment 

4.    IkDKBTEDNESS  op  the  INDOBSBB  07  A  BILL  TO  THB  DBAWEB  MAT  BB 
FLBADED  AS  A    8BT-077    BT    THE    AOCEPTOB    IN    AN    ACTION    AGAINST 

HIM  BT  THE  INDOBSBB. — The  ludorser  paid  the  bilL  and  sued  the 
acceptor  on  his  implied  liability  resulting  from  such  payment  The 
Acceptor  alleged  that  he  accepted  for  the  sole  benefit  of  the  drawer, 
who  had  died  insolvent ;  but  he  alleged  that  the  indorser  was  in- 
debted to  the  estate  of  the  drawer,  and  pleaded  that  indebtedness  as 
a  set-off  against  the  indorser*s  action  against  him.  The  circuit  court 
sustained  a  demurrer  to  the  set-off  so  pleaded  by  the  acceptor.  That 
judgment  is  reversed,  and  the  set-off  as  pleaded  is  sustained. 

Cbari^ks  S.  Mabshall, For  Appellanti 

OITBD 

1  B.  Monroe,  101,  Eldridge  v.  Duncan. 

1  Dana,  830,  dark  v.  Schwing. 

8  Dana,  160,  Letcher^s  admV  v.  Yantis. 

6  Wendell,  284. 

Revised  Statutes  (Limitations)  sec  2,  art  8,  chap.  68. 
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E.  I.  BuiiLOCK, For  Appellee, 

CITBD 

18  Johnson,  827,  Stafford  v.  Yates. 
1  Dana,  385,  Clark  ▼.  Schwing. 
1  B.  Monroe,  102,  Eldridge  v.  Duncan. 
7  B.  Monroe,  551,  Pilcher  v.  Banks. 
Revised  SUtutes,  2  Stanton,  127. 

JUDGB  HARDIN  delitxrsd  tbi  ofotiov  of  tbx  court. 

A  bill  of  exchange  for  eight  hundred  dollars,  dated  Jul  j 
15, 1861,  drawn  by  C.  C.  Bowman  upon  and  accepted  by  N, 
Bowman,  payable  one  hundred  and  eighteen  days  thereafter 
to  the  order  of  W.  W.  Bowman,  and  indorsed  by  him  and 
M.  H.  Wright,  was  discounted  and  sold  to  the  Bank  of  Ken- 
tucky, and  at  its  maturity  protested  for  non-payment.  After* 
ward,  in  an  action  which  was  instituted  by  the  bank  on  July 
14,  1866,  it  recovered  a  judgment  against  Wright  for  the  debt, 
which,  amounting  to  $1,097.23,  he  was  compelled  by  execu- 
tion to  pay  on  January  7, 1867.  On  August  4,  1869,  Wright 
brought  this  action  against  N.  Bowman  to  recover  the  amount 
so  paid. 

The  defendant  answered  the  petition,  alleging,  first,  that 
the  cause  of  action  against  him  on  the  bill  accrued  more  than 
five  years  next  before  the  commencement  of  the  action,  and  it 
was  therefore  barred  by  limitation ;  and  second,  that  he  accepted 
the  bill  solely  for  the  accommodation  of  C.  C.  Bowman^  the 
drawer,  who  alone  was  benefited  by  it;  and,  notwithstanding 
the  attitude  of  the  parties  on  the  bill,  both  he  and  the  plainti£P 
were  in  fact  only  sureties  of  C.  C.  Bowman  in  the  debt,  and 
intended  to  become  jointly  so  bound  when  the  bill  was  accepted 
by  one  of  them  and  indorsed  by  the  other;  and  that  the 
plaintiff  was,  upon  various  considerations,  indebted  to  C.  C. 
Bowman  in  an  amount  more  than  sufficient  to  pay  the  debt  at 
its  maturity,  and  having  withheld  it,  was  still  so  indebted  to 
said  Bowman's  estate,  who  had  died  insolvent,  and   he   was 
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therefore  equitably  entitled  to  have  said  indebtedness  of  the 
plaintiff  ascertained  and  applied  as  a  set-off  against  the  claim 
preferred  against  him  in  this  action ;  and  to  that  end  he  made 
his  answer  a  cross-petition  against  the  plaintiff  and  the  admin- 
istratrix of  C.  C.  Bowman^  deceased. 

To  both  of  these  alleged  grounds  of  defense  a  demurrer 
was  sustained;  and  the  defendant  not  answering  further^  a 
judgment  was  rendered  against  him  for  the  sum  claimed  in 
the  petition^  and  he  seeks  a  reversal  of  that  judgment  by 
this  appeal. 

As  it  appears  from  the  petition  that  the  action  was  com- 
menced more  than  five  years  after  the  right  of  action  on  the 
bill  of  exchange  accrued  to  the  party  holding  it^  but  within 
Zess  than  five  years  both  from  the  date  of  the  judgment  in 
&vor  of  the  bank  and  the  payment  of  the  debt  by  the  plain- 
tiff, the  correctness  of  the  decision  of  the  court  on  the  de- 
murrer to  the  first  ground  of  defense  presented  depends  on 
the  question  whether  with  respect  to  the  operation  of  the 
statute  of  limitations  (2  Revised  Statutes^  127)  the  plaintiff 
occupied  the  position  of  the  original  holder  of  the  bill^  whose 
right  of  action  would  have  been  barred  by  the  lapse  of  five 
years  from  the  time  it  accrued.     It  is  true^  as  contended  for 
the  appellant,  the  appellee  might  after  the  dishonor  of  the  bill 
haFe  paid  it  as  indorser,  and  become  entitled  as  against  the 
drawer  to  the  right  which  the  holder  himself  had  and  might 
have  asserted,  if  the  relative  rights  and  responsibilities  of  the 
parties  depended  on  their  positions  on  the  bill  (Story  on  Bills, 
section  422) ;  but  whatever  might  have  been  the  effect  of  the 
statate  of  limitations  on  the  rights  of  the  appellee  in  this  case, 
if  he  merely  sought,  in  the  position  of  the  holder  of  the  bill, 
to  recover  on  the  original  cause  of  action,  as  supposed  in  the 
ar^ment  for  the  appellant,  he  had  a  right,  aft;er  being  com- 
pelled  to  pay  the  debt  as  indorser  of  the  bill,  to  maintain  an 
action    on   the  implied  liability  resulting  from  the  payment 
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against  any  party  who  was  bound  before  him,  or  liable  to  con* 
tribute  to  the  payment  of  the  debt;  and  as  such  a  right  of 
action  could  only  accrue  upon  the  payment  of  the  debt,  it  is 
obvious  that  the  statutory  bar  would  not  be  complete  till  the 
expiration  of  five  years  from  the  payment.  (Clark  v.  Schwing, 
1  Dana,  333.)  The  petition  in  this  case,  though  it  exhibits 
the  original  bill  as  well  as  the  record  of  the  suit  of  the  bank^ 
and  is  not  perhaps  as  explicit  as  it  might  be,  sufficiently  pre- 
sents the  cause  of  action  as  founded  on  the  payment  of  the 
debt.  The  court  therefore  correctly  decided  on  the  demurrer 
that' the  action  was  not  barred  by  limitation. 

But  if  it  was  true,  as  stated  in  the  last  paragraph  of  the 
answer  and  cross-petition,  that  as  between  the  plaintiff  and 
defendant  they  were  in  fact  co-sureties  of  C.  C.  Bowman,  who 
was  the  principal  debtor,  and  that  the  plaintiff  was  indebted 
to  the  estate  of  Bowman,  which  was  insolvent,  the  appellant 
was  entitled  in  equity  to  be  relieved  from  his  liability  by 
setting  off  the  cross-demands  of  the  plaintiff  and  Bowman's 
representative,  upon  a  well-settled  principle  of  equity.  And 
this  right  of  set-off  was  not  affected  by  the  necessity  for  mar- 
shaling the  assets  of  Bowman's  estate  among  its  creditors;  ibr 
as  between  the  plaintiff  and  Bowman's  administratrix  the  right 
of  set-off  would  have  operated  to  extinguish  his  claim.  It 
results  that  the  court  erred  in  sustaining  the  demurrer  to  the 
last  paragraph  of  the  answer. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded for  fiirther  proceedings  not  inconsistent  with  this 
opinion.. 
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GikSB  77— PETITION  ORDINARY— Novidibbb  4 

Higgins,  &c.  v.  McClure,  &c. 

APPEAL    7B0M    OBATXS    OOMMOH    PLXAt    OOVBT. 
1.   GUABDIAN    MD8T   MAKB    UlTBHIHrr    ON    ms  WABD*8    MOHKT. — ^It   is   the 

dntj  of  the  guardian  to  loan  oat  or  otherwise  invest  the  mdney  of 
his  ward  so  as  to  make  it  yield  at  least  legal  interest ;  and  when  he 
does  this  in  good  faith,  and  takes  good  security,  it  can  not  be  re- 
garded as  a  conyersion. 

8,  A  note  taken  by  the  guardian  for  the  money  of  his  ward,  loaned  by 
him  as  guardian,  is  evidence  of  a  debt  due  the  ward. 

8.  At  the  expiration  of  the  trust  the  guardian  has  the  right  to  surrender 
good  and  solvent  notes  taken  by  him  as  guardian  for  the  loan  of  his 
waid*s  money ;  and  such  notes  should  be  accepted  as  the  estate  of 
the  ward. 

4.  In  this  case  the  offer  of  the  guardian  to  surrender  such  a  note  was 
refused ;  and  afterward  the  guardian  paid  part  of  the  money  out  of 
his  own  funds.  Suit  being  brought  against  the  guardian,  he  an- 
swered, alleging  the  former  offer  to  surrender,  and  still  offered  to 
sorrender,  the  note.  The  judgment  of  the  lower  court,  sustaining  a 
demurrer  to  the  answer,  is  reversed.  And  the  court  further  held  that 
the  guardian  was  not  entitled  to  a  judgment  for  the  money  so  paid 
by  him ;  but  that  as  he  bad  voluntarily  paid  the  same,  he  accepted 
the  note  to  the  amount  of  that  payment,  and  that  he  thereby  to  that 
extent  became  a  joint  owner  of  the  note. . 

W.P.D.Bu8H,| For  Appellants, 

CITED 

Revised  Statutes,  sec^  13,  art  2,  chap.  43,  1  Stanton,  579. 
6  Iredell's  Equity,  288,  Gkx)dson  v.  Qoodson. 

J17DOB  LINDSAY  dxlitbrxd  thx  opikiov  op  thx  ooxtbt. 

Mcdure  and  wife  brought  suit  in  the  Graves  Court  of 
Oommon  Pleas  against  Higgins  to  recover  an  amount  alleged 
to  be  dae  from  him  as  the  late  statutory  guardian  of  Mrs. 
BCbdiire.     Higgins  answered,  admitting  that  he  was  charged 
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with  the  amount  claimed  in  his  last  settlement  with  the 
county  court|  but  claimed  a  credit  of  one  hundred  dollars  for 
money  paid  to  McClure  subsequent  to  said  settlement;  also 
that  while  guardian  he  had  loaned  to  Bybum  of  the  money 
of  his  ward  $254.80^  and  taken  therefor  the  note  of  said 
Bybum  with  good  and  sufficient  sureties^  payable  to  himself 
as  guardian;  that  immediately  after  the  marriage  of  Mrs. 
McClure  he  tendered  said  note  to  her  husband^  who  refused  to 
accept  it^  and  he  again  tendered  it  with  his  answer^  and  in- 
sisted that^  inasmuch  as  it  was  good  and  collectable^  appellees 
should  be  compelled  to  accept  it  in  discharge  of  their  claim 
against  him.  A  demurrer  was  sustained  to  said  answer,  and 
Higgins  fitiling  to  answer  further,  the  court  rendered  judg- 
ment against  him  for  the  amount  claimed,  less  the  one  hundred 
dollars  paid  in  money;  and  from  said  judgment  he  has  ap- 
pealed to  this  court. 

Section  10,  article  2,  chapter  43,  Revised  Statutes,  provides 
that  guardians  shall  be  charged  with  interest  from  the  end  of 
each  year  on  any  balance  of  the  ward's  funds  which  may 
remain  in  their  hands,  and  which  ought  to  have  been  invested 
or  loaned  out  for  the  benefit  of  the  ward ;  and  that  they  shall 
be  charged  with  interest  upon  interest  in  biennial  rests.  It 
must  therefore  follow  that  it  is  the  duty  of  the  guardian  to 
loan  out  or  otherwise  invest  such  funds  in  order  to  make  them 
yield  at  least  legal  interest;  and  when  he  does  this  in  ^ood 
faith,  and  takes  good  and  sufficient  security,  it  can  not  be 
regarded  as  a  conversion  of  the  same  by  him.  The  money 
loaned  is  still  the  estate  of  the  ward,' and  the  note  the  evidence 
of  a  debt  due  to  the  ward  and  not  to  the  guardian.  ''At  the 
expiration  of  his  trust"  the  guardian  "shall  deliver  and  pay 
to  those  entitled  thereto  all  the  estate  and  money  in  his  hands 
as  guardian,  or  with  which  he  is  chargeable  as  such/*  (Se- 
vised  Statutes,  chap.  43,  art.  2,  sec.  12.) 

The  marriage  of  Mrs.  McClure  terminated  the  trust  of 
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Higgins.    The  note  of  Bybum  was  then  in  his  hands^  and  was 

part  of  her  estate.    He  offered  to  deliver  it  to  her  husband, 

who  was  entitled  to  receive  it,  and  who  should  have  accepted 

it,  provided  the  payors  were  at  the  time  good  and  solvent  as 

charged  in  the  answer.    The  demurrer  admitted  all  this  to  be 

true,  and  should  therefore  have  been  overruled.    EKggins, 

however,  is  not  entitled  to  a  judgment  against  appellees  for 

the  excess  of  the  note  over  the  balance  due  them  since  the 

payment  of  the  one  hundred  doUara  in  money.   This  payment, 

having  been  voluntarily  made  after  the  tender  of  the  note  to 

McClore,  operated  as  an  acceptance  by  him  of  said  note  to  the 

amoant  of  said  excess,  and  to  that  extent  he  is  the  joint  owner 

with  McClnre  and  wife  of  the  same;  and  he  must  look  to  the 

payors  and  not  to  the  appellees  for  his  money. 

The  judgment  of  the  court  of  common  pleas  is  reversed, 
and  the  caose  remanded  with  instructions  to  overrule  the 
demurrer,  and  for  further  proceedings  consistent  herewith. 
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Ga0B  1— ATTACHMENT— Dbcexbbb  0. 

Bailey  v.  Beadles  &  Bolinger. 

▲FPKAL  nOM  0RAYK8  CIRCUIT  OOUBT. 
h  ATTACIITKO    PI«AINnFF    MUflT    8TATB    THAT    HIS    DEMAND    IB   JU8T. — ^A 

ffdlnre  of  the  attaching  creditor  to  state  that  his  demand  is  just  is 
an  iire^^larity  which  warrants  a  reversal  by  the  Court  of  Appeals. 
Bat 

&  T%s  order  qf  aUaehiMnt  i$  not  rendered  void  by  meh  an  irregtdarity, 
lliis  case  being  reyersed  for  the  irregularity  aforesaid,  the  court 
below  is  directed  to  allow  the  plaintiffs  to  amend,  if  they  should 
offer  to  do  so  within  a  reasonable  time,  and  the  defendant  to  make 
dfiffn**^  either  to  the  action  or  the  attachment,  or  both. 

&  Jurisdietion  of  the  court  in  aUaehment  cases  depends  upon  the  actual  or 
oanatroctiYe  service  of  process  upon  the  defendant,  and  not  upon  the 
plBjntifPB  affidavit,  nor  upon  the  clerk^s  order.  (Allen  v.  Brown, 
4  Metcalfe,  846.) 

L.  D.  Husbands, For  Appellant^ 

CITED 

17  R  Monroe,  642,  Taylor  v.  Smith. 
8  Metcalfe,  279,  Pool  v.  Webster. 

1  Metcalfe,  471,  Worthington  v.  Cary. 

2  Duvall,  488,  Anderson  v.  Sutton. 

(888) 
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L.  Andebson^ For  AppeU 

CITED 
2  Metcalfe,  88,  Riggs  v.  Maltby  A  Go. 

JUDGE  LINDSAY  dxlitibbd  thx  opikiok  of  th«  ooitbt. 

Beadles  &  Bolinger  brought  their  action  at  law  against 
Bailey^  and  sued  out  an  order  of  general  attachment  against 
his  property  upon  the  ground  of  non-residency,  and  the 
same  was  regularly  levied  upon  a  tract  of  land  owned  by 
him.  Orders  of  warning  were  properly  taken,  and  the  various 
provisions  of  the  Ck>de  of  Practice  regulating  such  proceedings 
were  substantially  complied  with,  and  the  land  levied  on  ad- 
judged to  be  sold  in  satis&ction  of  plaintifi'  claim.  The 
grounds  of  attachment  were  attempted  to  be  set  out  in  the 
petition,  there  being  no  separate  affidavit.  Appellees  failed 
to  allege  that  their  demand  was  just,  and  appellant  insists 
that  such  failure  renders  the  order  of  attachment  void;  and 
that,  as  there  was  no  personal  service  of  summons  upon  hiiHy 
the  court  below  had  no  jurisdiction  to  render  a  judgment 
either  in  persoTuim  or  in  rem. 

It  has  been  repeatedly  settled  by  this  court  that  it  is  indis- 
pensably necessary  that  the  attaching  creditor  shall  state  that 
his  demand  isju^t,  and  that  a  failure  to  do  so  is  an  irregularity 
which  warrants  a  reversal  by  this  court.     But  it  does   not 
follow  that  such  an  irregularity  renders  the  order  of  attach- 
ment  void.    ^'  The  Code  does  not  declare  that  the  clerk's  order 
of  attachment  shall  be  void  unless  the  requisite  affidavit   is 
filed,  nor  that  the  jurisdiction  of  the  court  is  to  depend  upon 
the  filing  of  the  affidavit.     The  case  seems  to  be  within  the 
general  rule  that  the  proceedings  of  a  court  having  jurisdiction 
of  the  person  or  subject  are  not  void,  however  erroneoos  they 
may  be.     The  jurisdiction  of  the  court  in  attachment 
depends  upon  the  actual  or  constructive  service  of 
upon  the  defendant,  and  not  upon  the  plaintiff's  affidavit^ 
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nor  upon  the  clerk's  order/'    (Allen  v.  Brown,  4  Metcalfe^ 
346.) 

It  foUowB  therefore  that  in  this  case,  as  the  court  below 
bad  jurisdiction  of  the  subject,  its  judgment  is  not  void.  But 
for  the  irregularity  before  set  out  said  judgment  must  be 
reversed. 

Upon  the  return  of  the  cause  appellees  should  be  allowed 
to  amend  their  petition,  in  case  they  offer  to  do  so  within  a 
reasonable  lime,  and  appellant  to  make  defense  either  to  the 
action  or  the  attachment,  or  both,  as  he  may  desire. 


Casb  2— petition  ORDINARY— Dbgbmbkb  6. 

Reeves  v.  Trigg. 

▲FPKAL  TBOM  BHBLBT  CIBCUIT  OOUBT. 
1.   TmPRKBBMXNT  WTTBOUT  proof  of  JUSTEnriNO  KKEROKNCT  OR   TICNDJCK 

OF  COMFBNSATION  did  not  depriTo  the  owner  of  hiB  right  of  property. 

5.  A  sobsequent  sale  by  the  Federal  Qovemment  of  a  mare  so  captured 
or  impressed  passed  no  right  that  the  government  did  not  possess. 

8,  A  sale  by  the  purchaser  at  such  government  sale  conld  pass  no  better 
title  than  he  himself  owned. 

4.  8rATTrroRT  bar  freyented  bt  removal  of  the  make  from  the 
flTATK. — A  mare  was  taken  from  the  plaintiff,  in  the  conrt  below,  in 
Union  County,  Kentucky,  in  August*  1862,  by  an  Indiana  captain, 
-who  became  a  purchaser  of  the  mare  at  a  sale  made  by  the  Federal 
Government  In  1869  the  plaintiff  finding  the  mare  in  Shelby  County, 
Kentucky,  in  possession  of  a  sub- vendee  of  the  captor,  brought  this 
mcCion  for  her  recovery.  On  the  issue  of  the  statute  of  limitationa 
the  court  say  : 

**  The  jury  had  a  right  to  infer  that  a  removal  of  the  mare  from 
th33  state  so  obstructed  the  plaintiffs  remedy  for  restitution  as  to 
prevent  the  statutory  bar.*'  Judgment  for  the  recotery  of  the  nujwe  i$ 
afftrmsd. 

Vol.  VII.— 26 
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J.  L.  Caldwell, For  Appellant, 

CITED 
ReTised  Statutes,  sections  8,  4,  chapter  90. 

Bullock  A  Davis, For  Appellee, 

CITED 
1  Bosh,  84,  Jones  ▼.  Commonwealth. 

CHIEF  JUSTICE  ROBERTSON  dxlitxbkd  tbx  ofiniov  oy  thx  cottk-f 

In  this  action  of  detinue,  brought  by  the  appellee,  Jamea 
Trigg,  against  the  appellant,  Merrit  Reeves,  on  the  6th  of 
September,  1869,  for  a  black  mare,  defended  on  the  merits 
and  also  on  the  statute  of  limitations,  verdict  and  judgment 
for  the  mare,  or  her  assessed  value,  were  rendered ;  and  this 
appeal  seeks  a  reversal. 

From  the  facts  proved  on  the  trial  the  jury  had  a  right  to 
assume  that  in  August,  1862,  an  Indiana  captain  in  the  Fed- 
eral army  forcibly  took  this  mare  and  another  and  some  cattle 
from  the  appellee  in  Union  County,  Kentucky ;  that  the  mape, 
being  then  too  young  for  military  service,  was  sold  as  the 
property  of  the  General  Government,  and  bought  by  the  captor, 
who  sold  it  to  one  Southerland;  that  in  September,  1866,  the 
mare,  straying  into  the  possession  of  the  appellant  in  Shelby 
County,  Kentucky,  was  posted  by  him  in  that  county  as  a 
stray;  that  in  September,  1867,  Southerland,  finding  the  mare 
in  the  appellant's  possession,  filed  before  the  posting  magistrate 
his  own  affidavit,  and  that  also  of  one  Talbot,  testifying  that  he 
(Southerland)  owned  the  mare;  that  thereupon  the  appellant 
bought  it  from  Southerland;  and  that  in  January,  1868,  the 
appellee,  finding  the  mare  in  the  appellant's  possession,  de- 
manded it  as  his  property,  and  that  the  appellant,  claiming  it 
as  his  own  by  purchase  and  by  time,  refused  to  surrender  it. 

Without  any  evidence  of  an  emergency  that  could  have 
justified  the  impressment  without  tendering  compensation,  the 
appellee's  title  to  the  mare  was  not  divested  by  the  military^ 
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caption  or  the  subsequent  sale  of  it,  which  passed  no  right 
that  the  government  did  not  possess.  Nor,  though  Souther- 
land's  affidavits  may  have  entitled  him  to  a  restoration  of  the 
possession,  yet  his  sale  to  the  appellant  could  pass  no  better 
title  than  he  himself  owned. 

Consequently  the  verdict  was  authorized .  by  the  evidence 
and  the  law,  unless  the  action  was  barred  by  time.  But,  how- 
ever the  &ct  may  have  been,  the  jury  had  a  right  to  infer  that  a 
removal  of  the  mare  from  this  state  so  obstructed  the  appellee's 
remedy  for  restitution  as  to  prevent  the  statutory  bar. 

We  do  not  therefore  feel  authorized  to  reverse  for  want 
o£  evidence  to  sustain  the  verdict.  And,  according  to  the 
foregoing  suggestions,  there  was  no  error  to  the  appellant's 
prejadice  in  giving  or  refusing  instructions. 

Wherefore  the  judgment  is  affirmed. 


Oabb  8— INDICTMENT— Dbcbmbeb  6. 

Stahel  V.  Commonwealth. 

AFPBAL  FBOM  rATXTTB  CIBOUIT  COimT. 
OAMB8  OF  CARDS  IN  A  COFFEB-HOUSB  FOR  TREATS  OF  LIQUOR 

dOARs  IB  A  VIOLATION  OF  TmB  BTATT7TB. — The  orIj  witoess  in 
frfrjji  case  proved  that  such  games,  o$termblyfor  amus&mmtj  were  fre- 
QO^zit  in  the  said  house,  with  the  knowledge  and  sometimes  partici- 
potion  of  the  accused,  and  with  the  "  understanding  "  that  the  loser 
~  '*  treat,**  which,  according  to  custom,  he  did. 
V^erdict  and  judgment  for  two  hundred  dollars  affirmed,  (Mar- 
v«  Commonwealth,  18  B.  Monroe,  491.) 


A  Mulligan, 

IDOE  &  BuCKNER 


'    '  > For  Appellant. 
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John  Bodhak,  Attornej-General,     .    .    .    For  Appellee, 

CITED 

Revised  Statates,  sec.  10,  chap.  42,  1  Stanton,  660. 
18  B.  Monroe,  491,  Manton  ▼.  Commonwealth. 

CHIEF  JUSTICE  ROBERTSON  dxlitxrxd  thx  opnaov  ov  thx  conxr. 

«0n  the  trial  of  ao  indictment  against  the  appellant  for 
permitting  games  of  cards  in  his  coffee-house  for  ''treats'' 
of  liquor  and  cigars,  the  only  witness  in  the  case  proved 
that  such  games,  ostensibly  for  amusemefnty  were  frequent  io 
the  said  house,  with  the  knowledge  and  sometimes  partici* 
pation  of  the  accused,  and  with  the  ^^understanding**  that  the 
loser  should  ''treat,''  which,  according  to  custom,  he  did. 

The  jury  found  a  verdict  of  guilty,  and  assessed  a  fine  of 
two  hundred  dollars,  which  the  court  adjudged  after  over- 
ruling a  motion  for  a  new  trial,  sought  on  the  alleged  ground 
that  the  treating  might  have  been  merely  voluntary,  and  was 
not  constructively  a  bet  won  and  lost. 

The  understanding  and  custom,  as  proved,  sufficiently  show 
that  the  treats  were  staked  on  the  hazard  of  the  games.  Any 
other  interpretation  would  evade  the  object  of  the  statute,  and 
encourage  a  pestilent  practice  which  it  intended  to  repress. 
And  thus  understanding  the  law  and  the  &cts,  the  case  of 
Marston  v.  The  Commonwealth,  18  B.  Monroe,  491,  sustains 
the  judgment  in  this  case,  which  is  therefore  affirmed* 
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Oaobb  4  and  Qk-PETITIONS  ORDINABY— Dbgbicbbb  8. 

FuUenwider  v.  Mc Williams. 
Smith  &  Co.  V.  McWilliams. 

▲FPIAU  YBOM  8HXLBT  OIROUIT  OOUBT. 
1.  AtTAGUMJENT  without  probable  CATT8B — ^liAUGB  AND  DAHAGE8. — ^Tho 

plaintiffB  in  the  attachments  had  no  sufficient  ground  for  believing 
that  the  defendant  intended  to  perpetrate  the  imputed  fraud  on  his 
creditoiB.  As  on  that  hypothesis  the  law  implied  malice,  the  actions 
for  damages  were  maintainable  without  any  proof  or  presumption  of 
actual  malice,  and  the  jury  had  a  right  to  so  find. 

ft.  llie  court,  separating  several  distinct  facts  conducing  to  show  probable 
canse,  instructed  the  jury  that  no  one  of  them  alane  could  establish 
probable  cause.  This,  though  unusual^  could  not  have  been  mis- 
leading, because  it  did  not  imply  that  all  the  classes  of  facts  consid- 
ered together  were  insufficient 

8.  The  jury  are  the  best  judges  of  the  motives  and  conduct  of  the  parties, 
and  the  only  rightful  judges  of  the  effect  the  attachments  for  fraud 
had  on  the  credit,  character,  and  feelings  of  the  defendant  in  the 
attachment. 

BurxocK  &  DAYiBy For  Appellants, 

CITED 
1  Am.  Leading  Cases,  4th  ed.,  H.  ft  W.^s  notes,  pp.  211-219. 
1  miliard  on  Facts,  2d  ed.,  pp.  480,  481,  604-509. 

1  R  Hon.  859,  Tocum  v.  Polly.        11  B.  Mon.  286. 

2  Greenleaf  on  Evidence,  pages  480-488. 

2  Btarkie's  Evidence,  pages  911,  912,  and  notes. 
1  Oreenleaf  on  Evidence,  page  64,  and  note. 

ELlbwood  &  Cabpenteb, For  Appellee, 

CITED 
1  Am.  Leading  Cases,  209-219,  Munn  v.  Dnpont. 
5  R  Monroe,  544,  Wood  v.  Weir  A  Sayre. 
1  Metcalfe,  287,  Mitchell  v.  Mattingly. 
8  R  Monroe,  51,  Petit  &  Owen  v.  Mercer. 
10  B.  Monroe,  20,  Cox  v.  Taylor*s  adm*r. 
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CHIEF  JXJSTICB  ROBERTSON  dxlxtkrkd  tbx  opijiion  ov  tbx  oovn. 

These  two  separate  actions  by  the  appellee  Mc Williams 
against  the  appellant  Fullenwider  in  one  case,  and  Smith  & 
Co.  in  the  other  case,  being  identical  in  all  other  respects, 
were  tried  together  in  the  circuit  court,  and  the  same  jury 
returned  a  verdict  against  each  defending  party  for  four  hun- 
dred and  fifty  dollars  in  damages,  for  attaching  the  appellee's 
estate  without  probable  cause,  on  the  charge  that,  having  gone 
South  with  stock  to  sell,  he  was  through  negotiations  at  home 
endeavoring  to  dispose  of  all  his  property  for  the  purpose  of 
defrauding  the  appellants  and  other  creditors.  The  cases 
being  consolidated  here  also,  two  general  grounds  are  urged 
in  this  court  for  reversal:  1.  That  the  verdict  was  not  author- 
ized by  the  evidence ;  2.  That  the  circuit  court  erred  in  giving 
and  refusing  instructions. 

1.  The  testimony  shows  that  the  appellee,  as  exporter  of 
stock  to  the  southern  market  for  years,  had  maintained  a  high 
character  for  honor  and  integrity ;  but  that  his  tangible  estate 
in  Kentucky,  which  was  land,  might  not  alone  be  equal  to  his 
debts ;  and  altogether,  when  carefully  analyzed  and  logically 
collated,  preponderates  in  favor  of  the  conclusion  that  while 
other  creditors,  apprehensive  of  ultimate  insolvency,  attached 
on  account  of  aisence  only,  4he  appellants,  having  no  other  fit 
cause  for  their  attachment,  attached  merely  to  gain  priority ; 
and  as  long  as  friends  and  intimate  acquaintances  of  the  ap- 
pellee had  no  sufficient  ground  for  believing  that  he  intended 
to  perpetrate  the  imputed  fraud  on  his  creditors,  and  as  on 
that  hypothesis  the  law  implied  malice,  the  actions  were  main- 
tainable without  any  proof  or  presumption  of  actual  t¥i^]|^^^ 
and  the  jury  had  a  right  so  to  find. 

2.  The  radical  objection  made  to  the  rulings  of  the  oonrt  is 
that,  without  distinctly  defining  probable  cause,  they  left  the 
jury  sole  judges  both  of  the  law  and  the  facts.  But  all  parties 
concurred  in  moving  instructions  in  the  same  way,  presununsr 
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that  the  jury  understood  probable  cause^  either  from  its  in- 
trinsio  nature  or  from  instructions  given  at  the  instance  of  the 
appellants^  properly  defining  it. 

A  subordinate  but  more  formidable  objection  is  that  the 
court,  separating  several  distinct  facts  conducing  to  show  prob* 
able  cause,  instructed  the  jury  that  no  one  of  them  "alone** 
could  establish  probable  cause.  This,  though  unusual,  could 
not  have  been  misleading,  because  it  did  not  imply  that  all 
the  classes  of  facts  considered  together  were  insufficient;  and 
this  the  jury  must  have  understood  from  all  the  instructions 
as  given. 

To  gain  priority  creditors  too  often  attach  the  property  of 
a  fiuling  debtor  on  a  causeless  ground  afiecting  his  character 
and  credit,  when  the  only  true  ground  would  affect  his  prop- 
erty only.  This  abuse  juries  may  understand  and  should 
rebuke.  Then  the  jury  in  these  consolidated  cases,  being  the 
best  judges  of  the  motives  and  conduct  of  the  parties,  and  the 
only  rightful  judges  of  the  effect  the  attachments  for  fraud 
had  on  the  credit,  character,  and  feelings  of  the  appellee,  have 
understandingly  found  verdicts  which  this  court  can  not  set 
aside;  and  therefore  the  judgments  are  affirmed. 
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Casb  6— INDICTMENT— Dboemhkb  9. 

Gutsinger  y.  Commonwealth. 

▲FPXAL  FBOM  WABHINOTOIT  CIBOUIT  OOUBT. 
No  FBB80V   GAH   LAWFULLY   OARRT   DBADLT  WSAFON8   OONCBALKD  ABOUV 

Hn  PERSON,  EVEN  FOR  A  HARMLESS  PURPOSE,  wol^ss  he  comes  withm 
one  of  the  three  exceptions  contained  in  section  2  of  the  statute. 

In  this  case  the  pistol  was  sold  by  one  person  to  another,  and  thm 
defendant  was  carrying  it  for  accommodation  to  deliver  to  the  pur- 
chaser. The  drcait  oonrt  properly  refused  to  instruct  the  jury  In 
effect  that  if  he  was  carrying  the  pistol  for  the  purpose  of  deliTerm^ 
it  to  the  purchaser,  and  not  with  the  intention  of  using  it  as  a  weapon, 
they  should  find  him  not  guilty. 

Browne  &  Lewib^ For  Appellant^ 

CITED 

10  B.  Monroe,  Phillips  ▼.  Pope's  heirs. 
4  littell,  877,  Mason  ▼.  Rogrers. 
Broom*s  Legal  Maxims,  489. 
Revised  Statutes,  1  Stanton,  414. 

John  Rodman,  Attoraey-6eneral|  ....    For  Appellee. 

JUDGE  LINDSAY  DSLrvERBD  the  opieion  of  the  ooxtrt. 

Cutsinger  undertook,  for  the  accommodatioii  of  Hiokeraouy 
to  oonvey  to  Cook  a  pistol,  of  whioh  the  latter  was  the  puiv 
chaser.  He  so  carried  the  same  about  his  person  as  to  oonoeal 
it  from  the  public  view.  He  was  indicted  therefor  under  the 
provisions  of  the  ''  act  to  prohibit  the  carrying  of  concealed 
deadly  weapons/'  and  upon  trial  was  convicted  and  fined  fifty 
dollars.  He  complains  that  the  circuit  court  erred  to  his 
prejudice  in  refusing  to  instruct  the  jury,  in  efiect,  that  if  he 
was  carrying  the  pistol  for  the  purpose  of  delivering  it  to 
CSook,  and  not  with  the  intention  of  using  it  as  a  weapon,  they* 
should  find  him  not  guilty.     The  language  of  the  statute  is 
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that  "  if  any  person  shall  hereafter  carry  concealed  any  deadly 
weapon '^  he  shall  be  fined^  etc.    It  was  the  evident  intention 
of  the  l^islature  to  prevent,  as  &r  as  possible,  the  pernicious 
habit  of  carrying  upon  the  person  deadly  weapons  for  im- 
proper or  unlawful  purposes.     They  saw  proper,  in  their 
wisdom,  to  provide  that,  except  under  certain  circumstances, 
such  weapons  should  not  be  carried  concealed  for  any  purpose 
whatever.    Whether  or  not  this  inhibition  is  the  best  means 
by  which  to  accomplish  the  end  sought  to  be  attained  is  not 
for  us  to  determine.    It  is  not  an  abuse  of  legislative  discre- 
tion, and  so  long  as  the  act  remains  upon  the  statute  books 
of  the  state  no  person  can  without  a  violation  of  its  provi- 
sions carry  deadly  weapons  concealed  about  his  person,  even 
for  a  harmless  purpose,  in  the  particular  manner  against  which 
the  penalty  is  denounced,  unless  he  comes  within  one  of  the 
three  exceptions  contained  in  section  2  of  the  act.    It  is  not 
pretended  that  the  appellant  comes  within  either  of  these 
exceptions. 

We  perceive  no  available  error  in  the  action  of  the  court 
below;  wherefore  its  judgment  must  be  affirmed. 
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Oasb  7— petition  EQUITY— Dbcbkbeb  9. 

Miller  and  wife  v.  Edwards,  &c. 

▲FPKAL  ntOM  LOUnYILLX  CHA.NCXKT    00X7BT. 

1.  TbU8T   resulting    BT   implication   in   FAYOR   of   the  WIFB   AOAIN8T 
HSR  HUSBAND,   AND  SBCURBD   TO   HER  AS  AGAINST   HIS   CREDITORS. — 

To  reinrest  in  a  more  desirable  farm  in  Shelby  County,  the  wife  con- 
curred with  her  husband  in  selling  her  Henry  County  land,  and 
purchasing  the  Shelby  farm  with  the  proceeds,  on  the  exprett  condi- 
tion that  the  title  shotdd  he  eeeured  to  her  eeparate  nee.  Without  her 
knowledge  or  consent  the  legal  title  to  the  Shelby  farm,  for  reasons 
consistent  with  his  integrity,  was  conveyed  to  the  husband. 

When  some  time  afterward  she  discoTered  the  apparent  condition 
of  the  title,  she  concurred  in  the  sale  of  the  Shelby  farm,  and  a  rein- 
▼estment  of  a  portion  of  the  proceeds  in  a  smaller  place,  to  be  secured 
to  her  as  the  other  was  to  have  been ;  but  without  her  knowledge  or 
consent  the  title  was  again  conveyed  to  the  husband,  for  reucxns 
consistent  with  his  honor. 

Discovering  this  error,  she  agreed  to  sell  the  smaller  place  for 
fourteen  thousand  dollars,  on  the  express  condition  that  the  notes  for 
twelve  thousand  dollars  of  the  purchase  price  should  be  made  pay- 
able to  him  for  her  separate  use,  and  deposited  with  a  stranger  to 
keep  for  her.  Theee  notes  were  aUached  hy  ereditore  of  her  hueband. 
Held, 

Firet,  that  such  a  contract  as  that  made  with  her  husband  before 
her  land  was  sold  is  valid  and  enforceable  as  between  the  parties 
to  it. 

Second,  that  even  without  any  explicit  stipulation  an  available 
trust  retuUed  by  implieaUon,  unaffected  by  the  statute  of  fraada  or  of 
conveyances. 

Third,  that  the  trust  is  not  affected  by  the  Revised  Statates  (aec 
20,  chap.  80,  2  Stanton,  280),  because  the  title  was  conveyed  to  ber 
husband  against  her  will  and  in  violation  of  fiducial  faith. 

Fourth,  that  there  is  no  ground  to  presume  that  the  huaband  eT«r 
intended  to  convert  the  wif e*s  estate  or  its  proceeds  to  Mb  own  me. 
As  between  themselves  therefore  all  that  remains  is  equitably  as 
much  here  as  ever  it  was. 

Fffth,  that  before  they  became  creditors  the  attaching  crediton 
had  constructive  notice  of  her  rights,  and  a  court  of  eqaity  abonld 
not  help  them  to  divest  her  of  this  fragment  of  her  inheritaaoe. 
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SL    81PARATE    ESTATE    OF    WIFE    IN    FURNITXntE    FURCHABBD    WITH    HER 

xoNKT. — In  this  case,  with  money  given  Ui  her  for  her  separate  use, 
the  wife  purchased  fumitare  in  her  own  narae,  which  was  recognized 
by  her  husband  as  her  own  exclusive  property.  This  furniture  being 
attached  by  the  husband^s  creditors,  held^ 

^rst,  that  though  ostensibly  in  the  husband^s  possession,  and 
therefore  technically  his  property,  the  furniture  was  nevertheless  ana 
yet  is  beneficially  hers. 

Seeondy  that  no  written  memorial  or  registration  in  such  a  case  is 
required  by  law. 

Thirds  that  though  a  purchaser  from  the  husband  without  notice 
might  have  been  entitled  to  hold,  yet 

Foftrth,  that  a  mere  creditor  can  not  prevail  against  the  wife's 
clear  equity.     (McClanahan  v.  Beasley,  17  B.  Monroe,  111.) 

Ha&lan,  Newman  &  Bristow,  ....     For  Appellants, 

CITED 
10  Peters,  504,  Wallingsford  v.  Allen. 
10  Yes.  146,  Lady  Arundel  v.  Phipps. 
10  Paige,  618,  624,  625,  Patridge  v.  Havens. 
28  Barbour,  622,  Gage  v.  Dandey. 
19  Barbour,  166,  Borsh  v.  Carey. 
44  Barbour,  277,  McCartney  v.  Webb. 
18  New  York,  453,  Day  v.  Roth. 

8  Metcalfe,  474,  Hocker  v.  Gentry. 

4  Metcalfe,  60,  Ward  v.  Crotty. 

4  Bush,  879,  Pryor  v.  Smith. 

4  Bush,  87,  Wats(m  v.  Robertson. 

2  DuvhU,  359,  Hall  and  wife  v.  Leight,  Barrett  A  Co. 

2  Bush,  535,  Latimer  v.  Glenn. 

2  Story's  Equity,  sec.  1372,  p.  786. 

2  Story's  Equity,  sec.  1377a. 

8  B.  Monroe,  528,  Martin  v.  Trigg. 

7  Johnson's  Chancery,  57,  Sheppard  v.  Sheppard. 

8  Paige,  440,  452,  Garlick  v.  Strong. 

1  Rand.  RepoFts,  563,  Taylors  v.  Moore. 

2  Kent's  Commcnturies,  166. 

2  Johnson's  Chancery,  537,  Livingstcm  v.  Livingston. 
'  2  Duvall,  571,  Agnesworth,  &c.  v.  Haldeman. 
Revised  Statutes,  sections  20,  22,  chapter  80. 
Clancy  on  Husband  and  Wife,  page  590. 
Atherley  on  Marriage  Settlement,  169. 
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John  B.  CkKSBAN,    •    •  > For  Appelleesi 

C AliD WELL  &  HaBWOOD;  J 

CITED 

14  B.  Monroe,  260,  Moore  y.  Moore. 
4  Bush,  87,  Watson  y.  Roberts. 

7  Dana,  108,  Whitesides  y.  Dayis. 

8  R  Monroe,  520,  Martin  y.  Trigg. 
2  Basil,  548,  Latimer  y.  Glenn. 

4  Bnsh,  879,  Piyor  y.  Smith. 
2  Metcalfe,  500,  Tinaley  and  wife  y.  Roll,  Ac. 
4  Metcalfe,  92,  Maraman's  adm^r  y.  v^w^mati 
2  Story's  Equity,  1414. 
1  American  Leading  Gases,  40,  41,  42. 
4  Metcalfe,  140,  Hart  y.  Ooartney. 
Clancy  on  Husband  and  Wife,  442,  471. 

CHIEF  JUSTICE  ROBEBTSOK  sblitkred  the  opikiok  oy  tkx  oottbt. 

The  chancellor  of  Louisville,  in  a  proceeding  for  that  pur- 
poBe,  subjected  to  the  claims  of  the  appellees  as  creditors  of 
the  appellant,  James  R.  Miller,  promissory  notes  and  house- 
hold furniture  claimed  by  his  wife  and  co-appellant,  Nannie 
F.  Miller,  as  her  separate  estate,  bought  to  that  use  with  her 
own  money. 

When  in  tlie  year  of  1860  the  appellants  intermarried,  the 
husband  owned  no  property,  and  the  wife,  then  aa   orphan 
about  seventeen  years  of  age,  was  the  owner  of  two  hundred 
and  seventy-five  acres  of  land  in  Henry  County,  Kentacky, 
descended  from   her  &ther,  and  a  distributive  fund  of  two 
thousand  five  hundred  dollars  in  her  guardian's  hands.      To 
reinvest  in  a  more  desirable  farm  in  Shelby  County,  she  con- 
curred with  her  husband   in  selling  the  Henry  place,  and 
purchasing  the  Shelby  farm  with  the  proceeds  of  that  sale 
and  her  two  thousand  five  hundred  dollars,  on  the  expxe^ 
condition  that  the  title  should  be  secured  to  her  separate  use. 
For  reasons  consistent  with  the  husband's  integrity,  the   title 
to  the  Shelby  farm  was  without  her  knowledge  or  oonaent 
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conveyed  to  him  absolately.     When  some  time  afterward  she 
discovered  the  apparent  condition  of  the  title^  she  concurred 
in  the  sale  of  that  farm,  and  a  reinvestment  of  a  portion  of  the 
proceeds  in  a  smaller  place,  to  be  secured  to  her  as  the  other 
was  to  have  been.     Accordingly  the  Shelby  fimn  was   in 
December,  1865,  sold  for  (18,805.95,  and  a  tract  of  one  hun- 
dred and  ninety-three  acres  was  bought  for  (14,524.70,  paid 
oat  of  the  proceeds  of  the  other  place.    But  without  her 
Jmowledge  or  consent  the  title  was  again  conveyed  to  the 
husband  for  a  singular  reason,  but  consistent  with  his  honor. 
Discovering  this  error,  she  agreed  to  the  sale  of  that  tract  to 
Foree  for  fourteen  thousand  dollars,  and  to  the  appropriation 
of  two  thousand  dollars  of  the  price  to  the  payment  of  all  the 
debts  which  her  husband  owed,  on  the  express  condition  that 
the  notes  for  the  residue  should  be  made  payable  to  him  for 
her  separate  use,  and  deposited  with  a  stranger  to  keep  for 
her.     And  all  this  being  so  done,  these  are  the  notes  attached 
by  the  appellees. 

About  the  same  time  the  mother  of  appellant  Nannie  gave 
her  nearly  five  hundred  dollars,  and  intrusted  it  to  her  hus- 
band to  be  invested  for  her  separate  use  in  household  furniture, 
and  which  was  afterward  purchased  by  her  and  in  her  own 
name,  and  recognized  by  her  husband  as  her  own  exclusive 
property.  And  this  is  the  furniture  attached  in  this  case  and 
sdbjected  by  the  chancellor  to  the  use  of  the  appellees. 

The  foregoing  facts  show  that  the  appellant  Nannie,  with- 
oot  any  voluntary  act  for  placing  the  ostensible  title  in  her 
husband,  and  without  the  semblance  of  fraud  in  any  respect, 
has   already,  through  her  husband  and  his  creditors,  lost  at 
least  half  of  her  patrimonial  estate,  and  if  the  judgment  in 
this  case  be  affirmed  she  will  have  lost  nearly  the  whole  of  it. 
Bat  such  loss  can  not  be  sanctioned  by  the  facts  and  the  estab- 
lished principles  of  equity.     Such  a  contract  as  that  made  with 
her  husband  before  her  land  was  sold  is  valid  and  enforceable, 
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as  between  the  parties  to  it,  as  a  prudent  mode  of  preserving 
her  estate  against  his  improvidence  or  capricious  power.  Even 
without  any  explicit  stipulation  an  available  trust  resulted  by 
implication,  unaffected  by  the  statute  of  frauds  or  of  convey- 
ances. This  principle  now  requires  no  citation  of  authorities 
in  its  support.  Nor  does  section  20,  chapter  80,  of  our  Revised 
Statutes  affect  the  trust,  because  the  title  was  conveyed  to  her 
husband  against  her  will  and  in  violation  of  fiducial  faith. 

There  is  no  ground  to  presume  that  the  husband  ever  in- 
tended to  convert  the  wife's  estate  or  its  proceeds  to  his  own 
use,  or  that  any  act  of  hers  sanctioned  any  such  conversion. 
As  between  themselves  therefore  all  that  remains  is  equitably 
as  much  hers  as  ever  it  was. 

The  execution  of  the  notes  to  her  separate  use  was  con- 
sequently not  a  voluntary  settlement  of  which  creditors  could 
complain,  but  only  a  partial  fulfillment  of  a  long  antecedent 
trust,  founded  on  not  only  a  valuable  but  sacred  and  much 
more  than  a  commensurable  consideration.     The  notes,  ex- 
pressing the  trust  on  their  face,  could  deceive  no  creditor,  tknd 
would  give  notice  to  any  purchaser  or  other  assignee.     The 
appellees  do  not  stand  in  the  attitude  of  purchasers,  and  in 
that  of  creditors  their  equity  is  less  meritorious  than  that  of 
the  appellant  Nannie,  and  long  posterior  to  its  origin  continu- 
ously preserved.     Before  they  became  creditors  they  had  oon- 
structive  notice  of  her  rights,  and  a  court  of  equity  should  not 
help  them  to  divest  her  of  this  fragment  of  her  inheritance. 

The  furniture,  though  ostensibly  in  the  husband's  possession, 
and  therefore  technically  his  property,  was  nevertheless  and 
yet  is  beneficially  hers.  No  written  memorial  or  registration 
in  such  a  case  is  required  by  law.  And  though  a  purchasei 
from  the  husband  without  notice  might  have  been  entitled  tc 
hold,  yet  a  mere  creditor  can  not  prevail  against  the  ^fe's 
clear  equity.  This  is  virtually  so  settled  hj  the  case  of 
McClanahan  v.  Beasley,  17  B.  Monroe,  111. 
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Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
with  instructions  to  dismiss  the  petition  against  the  appellant 
Nannie,  and  proceed  against  J.  R.  Miller  alone. 


Cabb  &— MOTION—Deobmbrr  12. 
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Mcrjos  IK  cointT  or  appxals  to  set  asidb  jtjdomxkt  awardiko  txk 

FIB  CRVT.  DAMAGX8. 
1.  TbN    FEB   CENT.    DAMAGES   ON    THE   AFFIBMANCE   OF   A   JUDOMBNT  FOB 

MoiTET  will  be  awarded  by  the  Coart  of  Appeals  when  the  record 
shows  that  an  appeal  was  granted  by  the  lower  court,  and  that  a 
anpersedeas-bond  was  executed  within  the  time  prescribed  by  the 
Code. 

2.   A  JVDQUKST  IS  NOT  8T7FEBSEDRD  BT  THE  EXECUITON  OF  THE  BOND. — 

An  order  of  supersedeas  must  be  issued  by  the  proper  clerk.    Heed 
T.  Lander,  5  Bush,  599,  is  sustained. 
8b  Ths  object  of  ths  mipenedea*  is  merely  to  notify  the  appellee  that  the 
required  bond  had  been  executed  and  filed,  and  that  his  judgment 
was  thereby  superseded. 

4.    A  RBCX)BD  IS  NOT  BBQUIBBD  OF  THE  I8SUAL  OF  A  SUPERSEDEAS. 

6.  Notice  of  supersedeas  will  be  presumed. — When  no  evidence  of 
its  non-issual  appears  in  the  record,  the  Court  of  Appeals  is  authorized 
to  presume  that  the  appellee  had  been  notified  of  the  supersedeas. 

&  MonOK  TO  SET  ASIDE  JUDGMENT  FOR  DAMAGES,  ON  THE  ALLEGED 
OROtTND  THAT   NO   SUPERSEDEAS   ISSUED,   OVERRULLED. — ^lu   this    CSSe 

the  motion  was  made  at  the  second  term  after  the  judgment  for 
dAinages  was  rendered  by  the  Court  of  Appeals ;  the  only  evidence 
that  the  supersedeas  had  not  issued  were  certificates  of  the  clerk,  the 
oonstnictive  efi^ect  of  which  was  'Hhat  the  clerk  had  no  ofiSdal 
kzMywledge  of  the  issuing  or  non-issuing  of  a  certificate  of  super- 
sedeas in  this  case.'*  The  motion  being  resisted — on  the  certificates 
of  tbe  derk  and  the  record  showing  that  an  appeal  had  been 
granted  in  the  court  below;  that  a  supersedeas  had  been  executed 
witbin  the  prescribed  time ;  that  the  appellant  had  filed  a  petition 
for    a  rehearing,  and  had  not  even  suggested  that  there  was  no 
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rapenedeasy  and  had  aoqoiesoed  in  the  judgment  for  damages  nntfl 
one  full  term  of  the  Court  of  Appeals  had  passed—- IA«  motion  to  set 
oMb  thejudgfnent  for  damage$  is  overruled. 

7.  Time  in  this  eaee^  "though  not  conclnsiTe  against  the  Jurisdiction  of 

the  Court  of  Appeals  to  correct  its  judgment  /or  an  error  appearing 
on  the  record^  is  nevertheless  entitled  to  consideration  in  connection 
with  other  facts  and  presumptions." 

8.  The  clerk'e  eertifieatee  "  on  such  an  official  question,  even  if  competent, 

do  not  proTe  that  he  did  not  issue  the  formal  supersedeas,  but  only 
tliat  he  does  not  remember  that  he  did.'*  This  ia  altogether  insoffi- 
dent  to  proTe  dereliction  of  official  duty  imposed  by  a  directoiy 
statute. 


P.  U.  MAJOR; 

W.  M.  Fisher 


> (2(  £*]•)»]•     For  Appellant 

W.  B.  WiNsiipw, ^f^   .     For  Appellee. 


CHIEF  JUSTICE  ROBERTSON  dxlitbrkd  thx  opiniok  ot  the  oouri 

This  is  a  motion  to  set  aside  a  judgment  for  ten  per  cent, 
damages  rendered  by  this  court  during  the  winter  term,  1869, 
on  the  affirmance  of  a  judgment  for  money.    The  ground  of 
the  motion  is  the  allegation  that  no  supersedeas  had  been  issued^ 
and  the  last  summer  term  having  intervened^  the  only  move- 
ment against  the  judgment  for  damages  is  a  written  notice  that 
a  motion  would  be  made  on  the  fifth  day  of  the  present  term. 
A  written  response  to  that  notice  resists  the  motion  on  two 
grounds:    first,  unreasonable  delay;  and  second,  insufficient 
proof  of  the  allegation. 

The  record  shows  that  an  appeal  had  been  granted,  and  that 
a  supersedeas-bond  had  been  filed  within  the  prescribed  time 
in  the  clerk's  office  of  the  circuit  court,  and  also  that  a  peti- 
tion for  a  rehearing  did  not  intimate  thai  tlie  derk  had  never 
issued  a  eertiJiccUe  of  supersedeas.  Two  certificates  by  the  olerk 
of  the  circuit  court  constitute  the  only  supplemental  evidence 
presented  on  the  motion — one  accompanying  the  notice,  and 
stating  that  he  had  issued  no  supersedeas ;  and  the  other  filed 
with  the  response,  explanatory  of  the  first  by  the  Rtatement 
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that  there  was  no  record  in  his  office  of  any  such  certificate 
in  any  ease.  The  constructive  effect  of  these  certificates  is  that 
the  clerk  had  no  official  knowledge  of  the  issuing  or  non- 
iflBoing  of  a  certificate  of  supersedeas  in  this  cafie^  and  that  his 
first  statement  was  only  a  deduction  from  his  want  of  personal 
memory  of  issuing  such  certificate  of  supersedeas.  On  the 
record  and  these  certificates  the  mover  insists  that  the  case  of 
Reed  v.  Lander,  5  Bush,  599,  rules  this  case  and  sustains  his 
motion.    But  we  think  othervrise,  for  the  following  reasons : 

1.  That  case  was  on  a  rule,  and  not,  like  this,  on  a  notice 
of  a  motion  at  a  remote  term. 

2.  There  was  no  response  or  resistance  to  the  motion,  and 
therefore,  without  other  evidence,  this  court  had  reason  to 
infer  from  tacit  admission  that,  as  alleged,  no  supersedeas 
had  been  issued,  and  on  that  ground  alone  assumed  as  it  did 
that  none  had  ever  been  issued;  and  on  that  assumption  we 
still  approve  that  decision. 

In  this  case  time,  though  not  conclusive  against  the  juris* 
diction  of  this  court  to  correct  its  judgment  for  an  error 
appearing  on  the  face  of  the  record^  is  nevertheless  entitled  to 
consideration  in  connection  with  other  facts  and  presumptions 
condacing  to  negative  the  allegation  that  there  was  no  super- 
sedeas.    The  object  of  the  code  in  requiring  the  clerk  to  issue 
a  certificate  of  supersedeas  is  merely  to  notify  the  appellee  that 
the  required  bond  had  been  executed  and  filed,  and  that  his 
judgment  was  thereby  suspended;  and  it  is  evident  that  all 
parties  in  this  case  considered  the  judgment  as  superseded. 
The  law  does  not  require  any  record  of  the  issual  of  the 
sapersedeas;  and  no  evidence  of  its  non-issual  appearing  in  the 
record  on  which  this  court  adjudged  damages,  and  the  appeal 
and  the  supersedeas-bond  alone  appearing  on  that  record,  we 
were  authorized  to  presume  that  the  appellee  had  been  notified 
of  the  supersedeas,  and  especially  as  there  was  neither  sugges- 
tioii  nor  presumption  to  the  contrary,  but  a  strong  fortifying 
Vol.  \ll.—Tl 
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presumption  from  the  oondact  of  the  parties  before  the  judg^ 
ment,  and  a  stronger  presumption  from  the  oondact  of  the 
appellant  since.  Scarcelj  any  record  in  a  similar  case  in  which 
this  court  ever  adjudged  damages  contained  more  evidence 
of  a  supersedeas  than  the  appeal  itself  and  the  supersedeas* 
bond.  It  does  seem  to  us  therefore  that,  on  the  record  then 
before  this  court,  the  judgment  for  damages  was  not  only  right, 
but  inevitable ;  and  that  if  upon  anything  now  appearing  that 
judgment  should  be  set  aside,  many  of  the  like  judgments  for 
years  past  may  be  vacated  by  extrinsic  facts,  and  instability 
and  other  mischievous  consequences  result  from  the  precedent 
we  are  urged  to  initiate  in  this  case.  The  clerk's  statements 
on  such  an  official  question,  even  if  competent,  do  not  prove 
that  he  did  not  issue  the  formal  supersedeas,  but  only  that  he 
does  not  remember  that  he  did.  This  is  altogether  insufficient 
to  prove  dereliction  of  official  duty  imposed  by  a  directory 
statute. 

Standing  on  the  official  record,  we  can  not  see  that  the 
judgment  for  damages  was  unauthorized,  or  ought  now  to  be 
set  aside. 

Wherefore  the  motion  is  overruled. 
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Case  9— PETITION  EQUITY— Decembek  18. 

Hahn  and  Harris  v.  Thornberry,  &c. 

APPEAL  VROM  LOUISTILLE  CHANCERY  C0T7BT. 
I.   NuiaAKCB — ^WhEN  a  court  op  equity  will  and  WHEN  IT  WILL  NOT 

ABATE  AND  HE8TRAIN  NUISANCES. — The  Chancellor  will  not  inteL*fere 
by  iojnnction  when  the  nuisance  sought  to  be  abated  or  restrained  is 
erentaal  or  contingent,  nor  where  the  evidence  is  ccmflicting,  and 
the  injury  to  the  public  or  to  the  individual  complaining  doubt- 
fuL  (2  Story's  Equity  Jurisprudence,  section  924;  Earl  of  Rippon 
T.  Hobart,  1  Cooper^s  Selected  Cases;  Dumesnil  v.  Dupont,  18  B. 
Men.  800.) 

2.  But  where  there  is  such  an  injury  as  from  its  nature  is  not  susceptible 
of  being  adequately  compensated  by  damages  at  law,  or  such  as 
from  its  continuance  or  permanent  mischief  must  occasion  a  con- 
stantly recurring  grievance,  which  can  not  be  otherwise  prevented — 
-where  the  injury  is  irreparable,  or  where  loss  of  health,  loss  of  trade, 
destruction  of  the  means  of  subsistence,  or  permanent  ruin  toprop^ 
€rty  may  or  wiU  ensue  from  the  wrongful  act  or  erection — in  ^ery 
sach  case  courts  of  equity  will  interpose  by  injunction,  in  furtherance 
of  justice  and  the  violated  rights  of  the  party.     (2  Story's  Equity 
Jurisprudence,  sections  925,  926,  927.) 

8.  To  authorize  an  injunction  against  the  erection  or  continuance  of  a 
nuisance  the  evidence  must  be  determinate  and  satisfactory. 

4L    RiPAICIAN   OWNERS — ThEIR    RIGHT    TO   STOP   THE    FLOW   OF    WATER. — 

llie  right  of  the  riparian  owner  to  stop  the  flow  of  water  upon  his 
OTra  land,  and  thereby  cause  it  to  flow  back  upon  the  lands  of  the 
proprietor  above  him,  is  not  a  right  incident  to  the  ownership  of  the 
soil,  but  an  easement  which  can  only  be  acquired  by  grant,  etc. 
(2  Wasbbnm  on  Real  Pruperty,  page  66,) 

B.    'NaVXTILAJ^  flow  of  WATER  OBSTRUCTED — ^DaMS  ERECTED  FOR  THE  PUR- 
P06B  OK  FORMING  ICE-PONDS  ARE  ABATED  AND  PERPETUALLY  ENJOINED 

010  CASE. — The  dams  abated  and  perpetually  enjoined  in  this 
obstructed  the  natural  flow  of  the  water,  and  caused  it  to  ac- 

^^rnnlate  upon  the  lands  of  adjacent  owners,  thereby  rendering  their 

IflXidB  tbos  inundated  almost  valueless. 
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Ltbanbeb  Hobd.  1  ^ 

W.B.FLKMIKO,    I For AppelbuitB, 

CITED 

48  New  Hampshire,  669,  Baaset  t.  Company. 

18  B.  Monroe,  804,  Damesnil  t.  Dnpont. 

61  Maine,  626,  Bangor  t.  Lansil. 

11  Excb.,  Rawsbrone  t.  Taylor. 

10  Gray,  28,  Parks  v.  Newburyport 

10  Allen,  106,  Gkmnon  ▼.  Hargadon. 

18  Gray,  601,  Flagg  ▼.  Worcester. 

29  New  York,  469,  Goodale  ▼.  Tattle. 
2  8tory*8  Equity,  pages  262,  264-270. 
6  Rhode  Island,  248,  BufiEom  t.  Harria. 
Washburn  on  Easements,  pages  26^274. 
Angell  on  Water- conrses,  6th  ed.,  pages  122, 128,  eta 
Angell  on  Water-connea,  pp.  174-180,  and  6th  ed.,  aeo.  1. 

Jambs  Habbison^ For  Appelleea, 

CITED 
2  Johnson^s  Chancery  Reports,  162,  272,  468. 
8  Johnson^s  Chancery,  282. 
2  Story's  Eqnity,  sections  927,  868. 
8  Blackstone,  side-page  218,  "Naisancei** 
1  Dnvall,  266.  4  Wendell,  9. 

8  Yemon,  629.  1  Bern.  468. 

1  Bar.  809.  2  Bar.  188. 

4  Kent,  489.  1  Paige,  197,  448. 

8  Paige,  677,  600.  4  Dallas,  211. 

1  Hopkins,  146.  17  Johnson,  806. 

JUDGE  LINDSAY  deliyxrbd  rtn  oniraoK  ot  rtn  ooubt 

The  Thornberrys  are  the  joint  owners  of  three  hundred 
acres  of  land  sitaate  in  Jefferson  Coanty,  three  miles  soath  of 
the  citj  of  Lfoaisville.  The  lands  lying  north  and  east  of  the 
same  are  owned  by  Hahn  and  Harris,  the  appellants  in  this 
appeal. 

There  extends  through  the  lands  of  all  of  said  parties,  from 
the  north-east  to  the  south-west,  a  depression  or  pond,  gener- 
ally known  as  Lynn's  Pond.  The  proof  as  presented  \^y  the 
record  warrants  us  in  concluding  that  the  lands  of  the  Xhom- 
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berrys  were  some  years  since  imperfectly  drained  by  the  flow 
of  the  water  from  the  pond  in  an  easterly  direction  into  Bear- 
grass  Creek,  and  that  about  twenty  years  prior  to  the  institution 
of  this  suit  a  ditch  was  dug  by  the  Pond  Draining  Company 
leading  from  the  western  end  of  the  pond  into  Mill  Creek, 
and  that  since  then  the  usual  flow  of  the  water  during  the  dry 
eeoBon  has  been  through  said  ditch  and  into  said  last  named 
creek.     Several  years  since  Hahn  and  Harris  erected  dams 
across  the  eastern  end  of  said  depression  for  the  purpose  of 
forming  ice-ponds.     The  Thomberrys  complain  that  said  dams 
obstruct  the  natural  flow  of  the  water  to  the  east  and  into 
Beaigrass  Creek,  and  cause  it  to  accumulate  upon  their  lands, 
thereby  rendering  almost  valueless  nearly  fifly  acres  of  arable 
and  fertile  land.     They  pray  for  the  removal  of  the  dams, 
and  ask  that  Hahn  and  Harris  be  perpetually  enjoined  and 
restrained  from  again  erecting  them,  or  in  any  other  manner 
obstructing  the  flow  of  the  water  from  the  pond  into  said 
creek.     Appellants  by  their  answer  deny  that  the  natural  or 
usoal  flow  of  the  water  is  to  the  east,  and  allege  that  it  is  and 
was  to  the  west  through  the  ditch  into  Mill  Creek,  and  insist 
that  the  appellees  are  not  entitled  to  the  relief  sought. 

The  cause  has  been  carefully  and  elaborately  prepared, 
much   proof  having  been  taken  by  both  the  plaintiffs  and 
defendants,  and  both  having  had  the  pond  and  adjoining  lands 
carefully  surveyed  and  leveled  by  surveyors  and  civil  engi- 
neers.     Upon  hearing,  the  chancellor  granted  substantially  the 
relief  prayed  for  by  the  complainants,  and  Hahn  and  Harris 
have  appealed  to  this  court  asking  a  reversal  of  his  judgment. 
The  principles  of  equitable  jurisdiction  and  relief  involved 
in  this   appeal  have,  it  is  believed,  been  before  this  court 
£>r  adjadication  in  but  one  previous  case.    But  in  that  case 
(I>iime0iiil  V.  Dupont,  18  B.  Mon.  800)  the  power  and  juris- 
diction of  courts  of  equity  to  afford  complete  relief  in  cases 
of  unisance,  whether  public  or  private,  was  fully  recognized. 
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It  was  held^  however^  with  the  English  decisions,  that  the 
extraordinary. remedy  of  injunction  should  be  allowed  only  in 
cases  where  the  existence  of  the  nuisance  was  clearly  made 
out  upon  '^  determinate  and  satisfactory  evidence/'  It  may 
be  conceded  that  in  no  case  will  the  chancellor  interfere  by 
injunction  where  the  nuisance  sought  to  be  abated  or  restrained 
is  eventual  or  contingent,  nor  where  the  evidence  is  conflicting, 
and  the  injury  to  the  public  or  to  the  individual  complaining 
doubtful.  (2  Story's  Equity  Jurisprudence,  section  924;  Earl 
of  Rippon  V.  Hoburt,  1  Cooper's  Selected  Cases.) 

But  where  there  is  '^  such  an  injury  as  from  its  nature  is 
not  susceptible  of  being  adequately  compensated  by  damages 
at  law,  or  such  as  from  its  continuance  or  permanent  mischief 
must  occasion  a  constantly  recurring  grievance  which  can  not 
otherwise  be  prevented,     .     .     .     where  the  injury  is  irre- 
parable, or  where  loss  of  health,  loss  of  trade,  destruction  of 
the  means  of  subsistence,  or  permanent  ruin  to  property  may  or 
will  ensue  from  the  wrongful  act  or  erection — ^in  every  such 
case  courts  of  equity  will  interfere  by  injunction,  in  further- 
ance of  justice  and  the  violated  rights  of  the  party.    .     •     • 
The  obstructions  of  water-courses,  the  diversion  of  streams 
from  mills,  the  back  flowage  on  mills,  and  the  pulling  down 
of  the  banks  of  rivers,  and  thereby  exposing  adjacent  landu  to 
inundation,  or  adjacent  mills  to  destruction,"  are  all  instances 
in  which  such  relief  can  be  appropriately  granted.     (2  Story's 
Equity  Jurisprudence,  sections  925,  926,  and  927.) 

The  right  of  the  riparian  owner  to  stop  the  flow  of  virater 
upon  his  own  land,  and  thereby  cause  it  to  flow  back  upon 
the  lands  of  the  proprietor  above  him,  is  not  a  right  incident 
to  the  ownership  of  the  soil,  but  an  easement  which  can  only 
be  acquired  by  grant,  or  by  an  adverse  possession  so  long  con- 
tinued as  to  raise  a  legal  presumption  of  grant.  (2  Washburn 
on  Real  Property,  page  66.) 

It  is  shown  by  a  preponderance  of  evidence  in  this 
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that  notwithstanding  the  &ct  that  during  the  dry  season,  and 
when  the  water  in  the  pond  is  low,  the  flow  is  through  the 
ditch  leading  from  its  western  extremity,  still  that  in  times 
of  heavy  and  protracted  rains  the  ditch  has  not  sufficient 
capacity  to  carry  off  all  the  water  accumulating  in  the  pond, 
and  that  prior  to  the  erection  of  the  dams  at  such  times  much 
of  it  did  escape  by  an  outlet  leading  from  its  eastern  extremity 
into  Beargrass  Creek ;  that  said  dams  have  measurably  closed 
this  eastern  outlet,  and  that  in  consequence  thereof  from  forty 
to  fifty  acres  of  productive  land  of  great  value,  the  property 
of  the  Thomberrys,  are  periodically  inundated,  and  the  crops 
growing  thereon  destroyed  or  greatly  damaged ;  and  it  appears 
that  so  long  as  the  dams  are  permitted  to  remain  it  is  reason- 
ably certain  that  these  overflows  will  continue  to  recur;  and 
though  the  crops  planted  upon   the   land  subject  to  such 
overflows  may  occasionally  escape  damage  or  destruction,  the 
.incertainty  which  must  necessarily  attend  the  cultivation  of 
the  land,  if  it  does  not  render  it  wholly  valueless  '^  or  perma- 
nently ruin ''  it  as  farming  land,  certainly  does  very  materially 
interfere  with   that   uninterrupted   enjoyment  to  which  its 
owners  are  by  law  entitled.    Like  the  pulling  down  of  the 
banks  of  the  river,  the  dams  expose  or  rather  render  certain 
the  inundation  of  the  adjoining  lands. 

But  the  difficulty  which  presents  itself  is  whether  or  not 
the  evidence  upon  which  these  conclusions  are  based  is  '^  de- 
terminate and  satisfitctory.^'  According  to  the  testimony  of 
one,  or  perhaps  two  of  the  engineers,  the  bottom  of  the  pond 
npon  the  lands  of  Harris,  which  lie  furthest  east,  is  about  one 
foot  hig^her  than  upon  those  of  the  appellee's,  and  it  is  argued 
from  this  fisu^t  that  it  is  improbable,  if  not  impossible,  that  the 
water  can,  under  ordinary  circumstances,  find  an  outlet  in  this 
direction.  Many  witnesses  speak  .of  observing  the  flow  of  the 
water  at  times  when  the  lands  of  the  Thornberrys  were  not 
tnondaied,  and  of  finding  it  flowing  slowly  to  the  west ;  and 
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it  is  insisted  with  great  earnestness  that  if  these  fiusts  do  not 
fully  rebat  the  evidence  relied  upon  by  the  complainants,  they 
at  least  conflict  with  the  same  to  that  extent  which  utterly 
forbids  the  interposition  of  the  chancellor  in  their  behalf. 

We  entertain  no  doubt  but  that  the  usual  flow  of  the  water 
from  the  pond  has  for  many  years  been  through  the  ditch 
leading  westwardly  into  Mill  Creek.  But  we  think  it  equally 
clear  that  afler  heavy  or  protracted  rains^  when  the  pond  is 
being  rapidly  filled  by  the  water  fiiUing  upon  the  high  lands 
in  its  vicinity,  that  this  ditch  does  not  possess  sufficient  capacity 
to  carry  it  ofi^  as  &st  as  it  collects.  The  surface  of  the  ground 
lying  between  the  western  extremity  of  the  pond  and  Mill 
Creek  is  several  feet  higher  than  the  bottom  of  the  ditch,  and 
in  consequence  of  this  &ct  the  water,  failing  to  find  an  avenue 
of  escape  through  this  artificial  channel,  is  driven  back  east- 
wardly  to  the  natural  outlet  leading  into  Beargrass  Creek. 
Here  it  meets  the  dams  erected  by  the  appellants,  and  the 
necessary  and  inevitable  consequence  of  these  obstructions  is 
the  inundation  of  all  the  adjoining  lands,  the  surface  of  which 
is  no  higher  than  the  top  of  such  obstructions.  Every  witness 
whose  attention  has  been  called  to  the  flow  of  the  water  at 
times  when  the  lands  of  the  Thomberrys  were  thus  inundated 
found  it  flowing  rapidly  to  the  east,  and  escaping  by  its  natural 
outlet  over  and  around  the  dams  of  the  appellants. 

Several  of  them  found  the  surface  of  the  water  a  foot 
higher  west  than  it  was  east  of  the  dams,  and  when  the  over- 
flow had  subsided  it  was  found  that  the  vegetation  which  had 
been  swept  down  by  the  flood  was  all  leaning  to  the  east,  and 
that  the  remains  of  the  fences  which  had  been  swept  away 
were  lodged  upon  obstructions  a  considerable  distance  east  of 
where  the  fences  had  stood.  These  indications  are  unmis- 
takable, and  to  our  mind  far  more  convincing  than  the  scientific 
theories  of  engineers,  however  ingenious  and  plausible  they 
may  be.     A  single  mistake  in  the  premises  upon  which  their 
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calculations  are  based — a  mistake   however  trivial  it  may 
seem  in  the  calculations  through  which  their  conclusions  are 
reached — ^mistakes  which  might  possibly  be  made  by  the  most 
honest  and  competent — ^lead  of  necessity  to  erroneous  conclu- 
fflons.    But  nature  makes  no  mistakes ;  and  so  long  as  water 
continues  to  obey  the  laws  of  gravitation,  so  long  will  it  be 
found  to  flow  in  that  direction  in  which  its  level  can  with  cer- 
tainty be  found.     In  the  language  of  one  of  the  witnesses, ''  if 
the  natural  drainage  was  from  east  to  west,  Beargrass  Creek 
would  flow  into  the  pond  at  their  point  of  junction,  instead  of 
which  it  continues  eastward  to  its  outlet  into  the  Ohio  River  at 
the  ecut  end  of  Liouisville.''    That  the  bottom  of  the  pond  upon 
the  lands  of  Harris  is  higher  than  upon  the  lands  of  the  appel- 
lees, and  the  flow  of  the  water  to  the  west  in  the  dry  seasons, 
may  be  readily  admitted,  and  still  this  conclusion  is  not  re- 
butted, nor  are  those  &cts  necessarily  in  conflict  with  that  mass 
of  testimony  conducing,  as  we  conceive,  to  establish  almost 
beyond  a  reasonable  doubt  that  the  dams  complained  of  are  the 
immediate  and  only  causes  of  the  frequent  inundations  from 
which  the  lands  of  the  Thomberrys  have  sufiered  since  their 
erection.     This  &ct  is,  we  think,  proven  by  evidence  not  only 
persuasive^  but  convincing,  '^  determinate,  and  satisfactory.'' 
Wherefi>re  the  judgment  of  the  chancellor  is  afiirmed. 


410  BUSH'S  REPORTS 


Petty  T.  Roberts. 


ga8b  10— PETrnoK  EQunr— i>BCE3(BEB  is. 
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appxal  vrom  ksvton  circuit  oouieit. 

1.  Rahfigatton  during  infanct  is  kot  bindino. 

2.  arba80nablb  timb  18  allowed  after  the  infant  gomes  of  aob, 

locus  pomitsntim,  during  which  a  mere  acquiescence,  without  unequiT* 
ocal  acts  establishing  a  clear  intention  to  confirm  his  contract,  will 
not  operate  as  a  confirmation.  (Story  on  Contracts,  section  72.) 
8.  What  is  nbcessary  to  ookstitutb  a  binding  ratification. — ^It  need 
not  be  a  precise  and  formal  promise ;  but  it  must  be  a  direct  and 
express  confirmation,  and  substantially  (though  it  need  not  be  in 
form)  a  promise  to  pay  the  debt  or  fulfill  the  contract. 

It  must  be  made  with  the  deliberate  purpose  of  assuming  a  lia- 
bility from  which  he  knows  he  is  discharged  by  law,  and  under  no 
compulsion,  and  to  the  party  hinudf  or  his  agent. 

The  mere  fact  that  an  infant  does  not  disafiinn  a  contract  after 
he  is  of  full  age  is  not,  it  w^ould  seem,  of  itself  a  confirmation ;  but 
this  fact  may  be  made  a  significant  circumstance  if  coupled  with  a 
continued  possession  and  use  of  the  property,  or  a  refusal  to  redeUver 
the  same,  and  an  assertion  of  ownership.  It  may  frequently  raise  by 
implication  of  law  such  confirmation,  and  a  promise  to  pay  for  the 
property,  especially  if  either  this  intention  and  a  promise  to  pay 
must  be  presumed,  or  a  fraud. 

Any  act  of  ownership  after  full  age  may  hare  this  efifect,  but  it 
must  be  unequivocal.  (1  Parsons  on  Contracts,  270.) 
i.  When  the  infant  must  restore  before  he  is  allowkd  to  atoid 
his  contract. — That  the  infant  must  restore  before  he  can  aToid  bis 
contract  is  the  universal  rule  where  he  has  been  guilty  of  deceit  or 
fraud. 

Where  he  has  by  fraudulently  representing  himself  of  age  induced 
another  to  deal  with  him,  if  he  afterward  seeks  in  a  court  of  equity  to 
avoid  his  contract,  he  must  restore  to  the  vendor  whatever  lie  received. 

The  rule  is  different  where  he  has  been  guilty  of  no  frand,  his 
vendor  being  aware  of  his  disability,  and  especially  if  the  rendor 
procures  the  contract  to  be  made.  In  such  case,  if  the  infant  had 
wasted  or  destroyed  the  property,  he  might  be  allowed  to  aroid  the 
contract  without  the  restoration  of  it  (Richardson,  Sse.  t.  lionery, 
Ac,  7  B.  Monroe,  571.) 
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Bat  if  an  infant  avoids  an  executed  contract,  he  must  restore  the 
consideration  received  by  hi  in.     (2  Kent,  240.) 

ft.  Ih  this  casb  thb  infant  uaob  an  exbcutokt  contraot  for  a  tract 
or  LAND,  WHICH  18  RESCINDED. — The  infant  made  no  misrepresenta- 
tions to  his  vendor  as  to  his  age.  The  vendor  was  informed  before 
he  made  the  trade  of  his  disability,  and  was  warned  not  to  trade 
with  him;  and  the  consideration  agreed  to  be  paid  was  excessive 
and  very  advantageous  to  the  vendor.  The  infant  took  possession 
of  the  hmd,  and  about  a  month  afterward  abandoned  it  and  leased 
it;  but  after  arriving  at  his  majority  he  did  not  collect  any  rent,  and 
wholly  repudiated  his  contract.  In  this  action  by  the  vendor  to 
enforce  his  lien  and  a  specific  performance  of  the  contract,  the  same 
is  rescinded,  and  the  parties  are  required  to  account  equitably  as  to 
rents,  damages,  and   meliorations. 

6.  Thb  lease  of  the  land  made  bt  thb  infant  prbbbntb  no  obstaolb 
TO  A  RESCISSION. — The  court  say :  '*  But  if  a  restoration  of  the  prop- 
erty is  essential  to  avoid  this  executory  contract,  if  the  vendor  ever 
had  the  legal  title  to  it,  he  still  retains  it.  He  has  neither  tendered 
a  deed  nor  alleged  his  ability  to  make  one.  So  that  upon  setting 
aside  of  the  contract,  having  the  legal  title  to  the  land,  the  lease  will 
present  no  obstacle  to  his  regaining  possession  of  it ;  and  for  what 
waste  and  destruction  of  timber  may  have  been  committed  by  the 
infant  vendee,  over  and  above  the  improvements  he  may  have  made, 
he  should  be  held  liable.^^ 
7.  Specific  ezecction  a  matter  of  soxtnd  discretion  in  the  court. — 
The  si>ecific  execution  of  a  contract  in  equity  is  not  a  matter  of  abeo- 
late  right  in  the  party,  but  of  sound  discretion  in  the  court.  Hence 
it  requires  much  less  strength  of  case  tf>  resist  a  bill  to  perform  a 
contract  than  it  does  on  the  part  of  the  plaintiff  to  maintain  a  bill 
to  enforce  a  specific  performance.  (2  Story^s  Eq.  Juris.,  sec.  769.) 
&  'Whkn  thb  court  will  not  decree  a  specific  performance. — 
Courts  of  equity  will  not  decree  a  specific  performance  when  the 
contract  is  founded  in  fraud,  imposition,  undue  advantage,  mistake, 
or  gross  misapprehension.     (2  Story^s  Eq.  Juris.,  sec.  750.) 

0.    AmrANTAGE    UNOULT    OBTAINED  —  CONTRACT    OUGHT    NOT    TO    BB    EN- 

forcedl — ^The  advantage  unduly  obtained  by  the  vendor  in  this 
transaction  would  be  sufiident  to  authorize  the  chancellor  to  with- 
liold  a  judgment  to  enforce  the  contract. 
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JUDGE  PETERS  DBLiyBRXB  thb  opiirxoN  or  tbs  oovrt. 

Appellee    (S.   F.  Roberts)   brought  this  suit  in   equity 
against  appellants  on  the  21st  of  January,  1869,  and  allied 
in  his  original  petition  that  he,  on  the  7th  of  February,  1868, 
sold  by  a  written  agreement  sixty  acres  of  land  to  appellant, 
Hiram  Petty,  at  the  price  of  two  thousand  four  hundred  dol- 
lars—one thousand  of  which  was  to  have  been  paid  in  band 
at  the  date  of  said  contract,  and  for  which  said  Hiram  drew 
an  order  on  Hayden  Petty,  who  was  at  the  time  indebted  to 
him  in  a  larger  sum  than  that.    He  made  said  order,  tbe 
writing  evidencing  the  contract  of  sale,  and  a  paper  wbicb  be 
calls  a  plat  of  the  survey  of  the  lands,  parts  of  his  petition 
and  alleged  that  the  residue  of  the  price  was  by  the  terms  of 
the  contract  to  be  paid  in  installments  of  five  hundred  doUara 
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the  1st  of  March,  1869 ;  five  hundred  dollars  the  Ist  of  March, 
1870;  and  four  hundred  dollars  the  Ist  of  March,  1871 — ^all  to 
bear  interest  from  the  date  of  the  sale ;  that  said  Hiram  took 
possession  of  said  land  immediately  after  making  the  contract, 
and  has  continued  to  occupy  it  ever  since ;  that  when  he  en- 
tered upon  it,  it  was  heavily  timbered,  large  quantities  of  which 
he  had  cut,  sold,  and  removed,  to  the  value  of  at  least  one 
thousand  dollars ;  that,  for  the  purpose  of  discharging  in  part 
his  indebtedness  to  him,  said  EUram  assigned  to  him,  on  the 
4th  of  March,  1868,  the  balance  of  the  amount  owing  by  said 
Hayden  Petty  to  him  as  his  late  guardian,  which  balance  then 
amounted  to  four  or  five  hundred  dollars  after  paying  the  one 
thousand  dollars  for  which  the  order  aforesaid  was  drawn; 
and  that  he  was  authorized  by  said  Hiram  to  settle  with  said 
Hayden  as  his  guardian,  to  receive  the  amount  owing  by  him, 
and  credit  the  same  on  the  indebtedness  of  said  Hiram  to  him 
for  the  land ;  that  he  presented  said  order  to  Hayden  Petty, 
and  the  assignment  for  the  residue  of  the  debt,  but  he  reftised 
to  accept  the  order,  to  pay  him  any  money,  or  make  any  satis* 
ilustory  settlement  of  the  business,  and  consequently  no  part 
of  the  purchase-money  for  the  land  had  been  paid;  and  that 
BO  much  of  the  timber  and  wood  had  been  cut  and  removed 
£rom  the  land  that  its  value  had  been  greatly  reduced,  and 
unless  the  indebtedness  of  Hayden  to  Hiram  could  be  applied 
tf>  pay  him  he  would  lose  his  debt,  or  a  part  of  it. 

Finally,  he  prayed  for  an  enforcement  of  his  lien  on  the 

l3Xid  to  pay  his  debt;  that  Hiram  Petty  should  be  enjoined 

Aom  cutting  and  removing  any  more  of  the  timber  and  wood 

tberefrom;  and  that  Hayden  Petty  should  be  compelled  to 

BiBttle  his  accounts  as  guardian,  and  should  be  adjudged  to 

over  to  him  the  amount  due  to  Hiram,  which  he  alleged 

$1,473.98,  on  the  21st  of  April,  1868 ;  and  that  Hayden 

gi^4yvM  be  enjoined  from  paying  over  to  Hiram  said  sum  or 

tOMy  I«rt  of  it. 
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The  foregoing  statement  contains  the  substance  of  the  alle* 
gations  of  the  original  petition,  with  the  prayer  for  relief;  and 
although  there  is  a  prayer  for  an  injunction  against  Hayden 
Petty,  none  was  ever  obtained. 

On  grounds  set  forth  in  an  affidavit  filed  by  appellee  on 
the  23d  of  February,  1869,  a  general  attachment  was  granted, 
and  the  order  therefor  was  executed  on  Hiram  Petty  on  the 
2d  of  March,  1869,  and  on  Hayden  Petty  on  the  9ih  of  the 
9ame  month, 

Hiram  Petty  on  the  10th  of  March,  1869,  filed  his  answer, 
and  admitted  he  made  the  contract  for  the  purchase  of  the 
land  on  the  7th  of  February,  1868,  on  the  terms  stated  in  the 
title-bond  filed  by  appellee  with  his  petition ;  and  pleads  that 
at  the  date  of  said  bond  he  was  under  twenty-one  years  of  age, 
of  which  fact  appellee  had  been  informed  by  Hayden  Petty, 
his  guardian,  and  being  young  and  inexperienced  he  was  easily 
deceived  and  imposed  on ;  and  appellee  availed  himself  of  this 
advantage  to  sell  him  the  land  at  double  its  real  or  reasonable 
value ;  that  he  was  informed  by  his  guardian,  Hayden  Petty, 
before  the  bond  for  the  sale  of  the  land  was  signed,  that  he 
(Hiram)  was  not  twenty-one  years  of  age;  but  he  still  }>er- 
sisted,  and  came  to  him  and  told  him  that  his  mother  said  he 
was  twenty-one  years  old,  and  prevailed  on  him  to  enter  into 
the  contract. 

He  admits  he  took  possession  of  the  land  very  soon  after 
he  agreed  to  purchase  it,  but  avers  that  he  only  remained  on 
it  about  one  month,  then  abandoned  it,  informed  appellee  that 
he  did  not  intend  to  keep  it,  and  has  not  had  it  in  his  posses-- 
sion  since.     He  denies  having  cut,  destroyed,  and  removed 
timber  and  wood  from  the  land  to  the  value  of  one  thon* 
sand  dollars,  or  to  an  amount  over  the  value  of  a  house  he 
had  erected  on  it,  and   in  his  answer  distinctly  elects   to 
abandon  the  contract  on  account  of  his  disability  of  in&ncy 
at  its  date. 
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On  the  11th  of  March,  1869,  Hajden  Petty  filed  his  an- 
swer,  in  which  he  states  that  Hiram  was  under  twenty-one 
years  of  age  at  the  date  of  the  contract  for  the  sale  of  the  land 
to  him,  and  that  he  so  informed  appellee  before  he  made  said 
contract,  and  forbade  him  to  make  it;  that  when  he  presented 
the  order  on  him  for  one  thousand  dollars,  he  at  once  and 
positively  refused  to  pay  it,  and  told  him  the  contract  was 
made  against  his  wishes;  that  the  land  was  not  worth  more 
than  fifteen  or  twenty  dollars  per  acre  at  the  time ;  and  assigns 
as  a  reason  for  setting  aside  the  contract  that  it  was  made 
by  a  man  of  great  experience  and  skill  in  trading  with  an 
inexperienced  and  improvident  youth,  who  was  not  twenty-one 
years  old  until  the  20th  of  January,  1869,  nearly  one  year 
thereafter.  He  alleges  that  he  had  paid  to  Hiram  Petty  the 
whole  of  what  he  owed  him  before  the  attachment  was  served 
on  him,  except  about  fifty-three  dollars;  and  that  as  soon  as 
he  learned  that  Hiram  had  gone  on  the  land  he  ordered  him 
to  leave  it,  which  he  did. 

On  the  9th  of  March,  1869,  appellee  filed  an  amended 
petition,  alleging  that  on  the  first  day  of  that  month  the 
second  installment  for  the  land  had  matured,  and  it,  with  the 
interest  thereon,  was  wholly  unpaid;  that  said  Hiram  was 
still  striving  fi*audulently  to  sell  and  dispose  of  his  property 
to  evade  the  payment  of  his  debts,  and  prayed  judgment  for 
the  last-named  sum  also. 

On  this  state  of  the  pleadings  the  cause  was  heard,  and 
althongh  t&e  circuit  judge  expressed  in  his  opinion  his  con- 
victioD,  from  the  evidence,  that  Hiram  Petty  was  under 
twenty-one  years  of  age  at  the  time  he  contracted  to  purchase 
the  land,  declares  that  slight  acts  aft^er  he  attained  his  majority 
were  sufficient  to  make  the  contract  obligatory  on  Petty,  and 
that  he  could  not  be  allowed  to  avoid  his  contract  without 
placing  the  other  party  in  statu  quo,  and  says  that  appellant 
liog  not  only  failed  to  ofier  to  restore  the  land,  but  has  placed 
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it  beyond  his  power  to  do  so  by  leasing  it  for  a  term  of  years ; 
that  he  has  permitted  the  tenant  to  occupy  the  land  claiming 
under  the  lease;  has  seen  him  despoil  it  of  its  wood  and 
timber  without  taking  any  steps  to  prevent  the  injury  or  to 
disaffirm  or  avoid  his  lease ;  but  on  the  contrary  has  by  his 
acts  affirmed  that  contract^  which  prevents  him  fix)m  restoring 
the  possession^  as  he  is  bound  to  do,  upon  avoiding  his  con- 
tract of  purchase. 

It  is  clearly  established  by  the  evidence  that  the  twenty-first 
anniversary  of  appellant  was  the  20th  of  January,  1869.    On 
that  day  this  suit  was  brought,  and  the  summons  was  executed 
on  him  the  27th  of  the  same  month.     On  the  10th  of  March 
of  the  same  year  he  filed  his  answer,  pleading  his  infancy,  and 
repudiating  the  contract  on  account  of  his  disability  to  make 
it.     Nothing  that  he  did  by  way  of  ratification  of  the  contract 
between  its  date  and  the  day  of  the  institution  of  the  suit 
could  be  more  binding  on  him  than  the  contract  itself.     In 
six  weeks  after  his  arrival  at  full  age,  in  his  answer  filed  in 
this  suit,  he  repudiated  the  contract  on  account  of  his  dis- 
ability at  its  date  to  make  it,  and  also  on  the  ground  that  he 
had  been  deceived  and  imposed  on  by  appellee.     It  is  true 
that  the  lease  made  by  him  has  not  been  set  aside,  nor  does  he 
seem  to  have  made  any  efforts  in  that  direction,  nor  to  restore 
the  possession  of  the  land  to  appellee ;  but  he  has  received  no 
rent  since  he  was  twenty-one  years  of  age,  and  taken  no  steps 
to  recover  any,  nor  has  he  derived  any  benefit  or  advantage 
from  the  lease  or  from  the  land.     He  has  done  no  act  since  he 
arrived  at  full  age  from  which  his  assent  to  the  confirmation 
of  the  contract  can  be  inferred ;  and  if  there  is  to  be  a  con- 
firmation of  it,  it  can  not  be  for  what  he  has  done,  but  it  must 
be  for  what  he  has  omitted  to  do.     In  1  Parsons  on  Contracts, 
270,  it  is  said :  ''As  the  liability  of  an  infant  is  defeated  bv  the 
law  for  his  protection,  therefore  when  he  is  of  full    age  he 
may  ratify  and  confirm  a  contract  entered  into  by  him  diirino 
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infimcy^  and  ihiB  by  parol;  but  for  this  ratification  a  mere 
acknowledgment  that  the  debt  existed  or  that  the  contract 
was  made  is  not  enough.  It  need  not  be  a  precise  and  formal 
promise^  but  it  must  be  a  direct  and  express  confirmation^  and 
wbdardially — ^though  it  need  not  be  in  form — a  promise  to  pay 
the  debt  or  fiilfiU  the  contract*  It  must  be  made  with  the 
deliberate  purpose  of  assuming  a  liability  from  which  he 
knows  he  is  discharged  by  law,  and  under  no  compulsion^ 
and  to  the  party  himself^  or  his  agent.^' 

The  mere  fiict  that  an  infimt  does  not  disaffirm  a  contract 
after  he  is  of  full  age  is  not,  it  would  seem,  of  itself  a  con- 
finnation ;  but  this  fict  may  be  made  significant  by  circum- 
stances if  coupled  with  a  continued  possession  and  use  of 
property,  or  a  refusal  to  redeliver  the  same,  and  an  assertion 
of  ownership.  It  may  frequently  raise  by  implication  of  law 
such  confirmation  and  a  promise  to  pay  for  the  property,  espe- 
cially if  either  this  intention  and  a  promise  to  pay  must  be 
presumed,  or  a  fraud.  Indeed  any  act  of  ownership  after  full 
age  may  have  this  effect,  but  it  must  be  unequivocal. 

We  are  not  aware  of  any  adjudged  case  to  the  effect  that 
the  mere  acquiescence  for  about  six  weeks  aft^er  arriving  at 
age,  without  any  immediate  benefit,  must  be  deemed  a  ratifica- 
tion of  a  contract  made  by  an  infant.     A  reasonable  time  is 
allowed  after  he  becomes  of  age,  loima  pcenUentice,  during  which 
he  may  disaffirm  his  contract,  and  during  which  a  mere  acqui- 
escence, without  unequivocal  acts  establishing  a  clear  intention 
to   confirm  his  contract,  will  not  operate  as  a  confirmation. 
(Story  on  Ciontracts,  sec.  72.) 

In  Phillips  and  wife  v.  Green,  5  Hon.  344,  so  confidently 
relied  on  by  appellee's  counsel,  Mrs.  Phillips,  in  1792,  joined 
with  her  first  husband  in  a  conveyance  to  Hugh  McDermed 
of  some  real  estate  which  had  descended  to  her  brothers  and 
sisters  and  herself  from  her  father.  At  the  time  of  this 
coDvejanoe  she  was  feme  covert  and  an  infant.  In  January. 
Vol.  Vn— 28 
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1796^  when  she  was  diacoteri  and  of  full  age^  she  made  another 
deed^  in  which  she  assented  to  and  affirmed  the  deed  of  1792 
Afterward^  in  a  writ  of  right  brought  by  Mrs.  Phillips  and  a 
second  husband  to  recover  the  land  embraced  in  her  deed  of 
1792,  this  court  then  held  that  she  elected  by  the  deed  of  1796 
to  affirm  and  abide  by  the  deed  of  1792;  and  having  thus 
ratified  it,  she  and  her  husband  could  not  avoid  it. 

We  can  not  concur  with  the  learned  counsel  that  the  two 
cases  are  analogous.  In  the  one  case  the  deed  made  during 
infancy  and  coverture  was  years  afterward,  when  all  disa- 
bilities were  removed,  confirmed,  and  approved  by  the  most 
solemn  and  unequivocal  act;  in  the  other,  to  say  the  most  of 
it,  there  was  only  non-action  and  mere  acquiescence  for  about 
six  weeks. 

It  is  perhaps  stating  the  principle  too  broadly  to  say  that 
in  no  event  will  an  infant  be  allowed  to  avoid  his  contract 
without  restoring  what  he  may  have  received  by  it.    That  is 
the  universal  rule  where  he  has  been  guilty  of  deceit  or  fraud; 
where  he  has  by  fraudulently  representing  himself  of  age 
induced  another  to  deal  with  him.     If  he  afterward  seeks  in  a 
court  of  equity  to  avoid  his  contract,  he  must  restore  to  the 
vendor  whatever  he  received.     But  the  rule  may  be  different 
where  he  has  been  guilty  of  no  fraud.  His  vendor  being  aware 
of  his  disability,  and  especially  if  he  procures  the  contract  to 
be  made,  in  such  case,  if  the  infant  had  wasted  or  destroyed 
the  property,  he  might  be  allowed  to  avoid  the  contract  \^th- 
out  the  restoration  of  it.    (Richardson,  &c.  v.  Linney,   &c.^ 
7  Ben  Monroe,  571.)     But  if  an  infant  avoids  an  executed 
contract,  he  must  restore  the  consideration  received  by  luin» 
(2  Kent,  240.) 

In  this  case  there  is  no  evidence  that  appellant  made  any 
misrepresentations  to  appellee  as  to  his  age ;  but  the  weight  of 
the  evidence  shows  that  appellee  was  informed  before  he  made 
the  trade  of  the  disability  of  Hiram  Petty,  and  %ras  iw^rned 
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not  to  trade  with  him.  In  the  writings  which  he  files  as  evi- 
dence of  his  contract  he  recites  the  fact  that  Hayden  Petty 
was  then  the  guardian  of  Hiram,  showing  conclusively  that  he 
knew  he  was  under  age.  It  does  appear  that  after  the  trade 
was  made  the  mother  of  appellant  sent  appellee  word  that  he 
was  twenty-one  years  of  age.  In  that,  however,  she  was  cer* 
tainly  mistaken.  But  if  a  restoration  of  the  property  is  essen-* 
tial  to  avoid  this  executory  contract,  if  appellee  had  the  legal 
title  to  it,  he  still  retained  it.  He  has  neither  tendered  a  deed 
nor  alleged  his  ability  to  make  one ;  so  that  upon  the  setting 
aside  of  the  contract,  having  the  legal  title  to  the  land,  the 
lease  will  present  no  obstacle  to  his  regaining  the  possession  of 
it,  ai^d  for  what  waste  and  destruction  of  timber  may  have 
been  committed  by  appellant,  over  and  above  the  improve- 
ments he  may  have  made,  he  should  be  held  liable. 

Bat  appellee  has  to  encounter  another  difficulty  in  enforcing 
a  specific  execution  of  this  contract.     From  a  decided  prepon- 
derance of  the  evidence,  the  price  contracted  to  be  paid  for  the 
land  was  a  very  high  one — more  than  a  fair  value,  or  than  it 
was  reasonably  worth  at  the  time.     A  contract  so  advanta- 
geous appellee  was  desirous  to  make,  and  was  enabled  to 
consiunmate  it  by  means  of  his  skill,  and  the  want  of  expe- 
rience and  judgment  on  the  part  of  appellant. 

Tie  specific  execution  of  a  contract  in  equity  is  not  a  matter 

of  absolute  right  in  a  party,  but  of  sound  discretion  in  the 

conrt.     Hence  it  requires  much  less  strength  of  case  to  resist 

a  bill  to  perform  a  contract  than  it  does  on  the  part  of  the 

plaintiff  to  maintain  a  bill  to  enforce  a  specific  performance. 

(2  Story's  Equity,  sec.  769.)     And  courts  of  equity  will  not 

proceed  to  decree  a  specific  performance  where  the  contract  is 

founded  in  fraud,  i^iposition,  undue  advantage,  mistake,  or 

gross    misapprehension.     {Ibid.  760.) 

The  advantage  unduly  obtained  by  appellee  in  this  trans- 
action    would    be    sufficient  to   authorize  the  chancellor  to 
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witUiold  a  judgment  to  en&roe  the  contract,  and  from  all  the 
evidence  In  the  case  the  contract  should  not  be  executed* 

Wherefore  the  judgment  as  to  Hiram  Petty  is  revened,  and 
the  cause  remanded  with  directions  to  refer  the  case  to  the 
master,  to  ascertain  by  evidence  and  report  the  amount  of 
injury  done  to  the  land  by  the  destruction,  sale,  and  removal 
of  timber  and  wood  from  the  premises  by  appellant,  and  the 
value  of  improvements  put  on  it  by  him,  and  for  a  rescission 
of  the  contract  on  equitable  principles. 
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APPX1.L  FBOM  LOUISTILLB  CHAKOSRT  OOUST. 

1.  DnsoLunoN  and  windino  up  of  PABTNBRsmp — Duty  of  PAnnrBBa— 
It  is  as  much  the  bosiness  of  ono  partner  as  another  to  give  hia  time 
and  attention  to  winding  up  the  affairs  of  a  firm,  onless  the  oaie  baa 
by  contract  or  otherwise  assumed  the  exclusive  duty  of  doin^ 

a.  How  onb  partner  is  madb  rbsponbiblb  for  outbtandiho  di 

Before  one  partner  can  be  made  responsible  for  all  outstanding  dabte 
it  would  be  necessaiy  that  a  direct  aUegation  should  be  made  of  a 
contract  by  him  to  that  effect,  or  the  charge  should  be  made  aooom- 
panied  by  a  statement  of  facts  sufficient  to  constitute  8a<sh  an  a*- 
Bumption  distinctly,  so  as  to  give  the  party  charged  an  opportomty 
to  traverse  the  allegation. 

8.  0ns  partner  m  possession  of  books,  bto.,  of  firm  is  ifonr 

MADE    responsible    FOR    UNOOLLEOTED    DEBTS    WHEN    KB     KA8 
LEOTED  TO  USE  REASONABLE  DILIGENCE. — It  CaU  UOt  be    BOfficae&t  tO 

charge  one  partner  with  the  full  amount  of  uncollected,  debts  due 
the  firm  at  its  dissolution  that  accident  has  placed  the  booka,  papen, 
and  evidences  of  debt  in  his  possession,  and  he  has  neglected  to  use 
reasonable  diligence  in  collecting  the  debts  of  the  partaerabip,  wbile 
the  other  partner  remains  perfectly  passive  and  indifferent  to  Im  own 
interest. 
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> For  Appellant. 

SrnTES  &  BuiiLTTT,      1  T^        A         ,1 

BOD3UBY&SIMKAIX,/ For  AppeUee. 

JT7DGB  PBTBBS  dblitxkkd  thx  opivion  of  thx  goubt. 

It  18  perfectly  manifest  from  the  petition  that  the  main 
purpose  of  this  suit,  in  its  inception,  was  to  compel  a  compli- 
ance on  the  part  of  appellant  with  the  alleged  contract  to  take 
the  gold  and  cotton  ventures  of  the  firm  to  his  individual 
aocoont,  and  out  of  his  own  funds  respond  to  the  losses  sus- 
tained thereby. 

It  is  true  that  in  a  short  paragraph  near  the  close  of  his 
very  long  petition,  devoted  to  stating  a  cause  of  action  against 
appellant  for  a  breach  of  contract  in  fidling  to  take  to  his  own 
account  the  speculations  in  gold  and  cotton  and  paying  the 
losses  incident  thereto,  appellee  does  allege  that  on  the  disso- 
lution of  the  firm  appellant  assumed  to  be  the  successor  of  the 
house;  took  possession  of  all  the  books,  papers,  and  assets  of 
the  firm;  retained  the  office,  fixtures,  and  furniture;  had  pro- 
ceeded to  collect  the  debts  due  the  firm  to  a  large  amount, 

exceeding dollars,  for  which  he  had  not  accounted; 

wix^d,  though  possessed  of  the  assets,  he  had  fidled  to  pay  debts 
oiiving  by  the  firm  for  stationery  and  other  things  necessary 
£>7  carrying  on  the  business;  and  concludes  with  a  prayer  that 
appellant  be  required  to  produce  before  the  master  the  books 
the  firm,  to  set  forth  what  money  he  had  received  belong- 
to  it,  and  how  the  same  had  been  appropriated;  and  that 
l>e  compelled  to  settle  the  partnership  accounts,  and  to  pay 
liim  whatever  balance  should  be  found  due  him  on  such 


answer  to  these  charges  appellant  admitted  that  after 
t;b^     dissolution  of  the  partnership — which  occurred,  as  De 

proves,  about  the  Ist  of  June,  1865— he  went  to  New 
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York  after  appellee  left^  went  into  the  ofiSce,  took  charge  of 
the  books  and  property  there  belonging  to  the  firm,  collected 
some  of  the  debts  due  the  firm,  and  paid  out  the  amounts 
collected  on  debts  owing  by  it,  and  in  addition  thereto  paid 
out  of  his  individual  means  large  sums  on  the  debts  of  the 
firm,  it  having,  as  he  alleges,  sustained  losses  to  an  amount 
greater  than  the  capital  paid  into  it;  says  there  may  be  some 
small  accounts  against  the  firm  unpaid,  and  that  it  owed  a 
note  of  $2,706.78  given  for  stock  in  the  Union  Insurance 
Company;  and  that  said  firm  had  no  assets  except  the  stock 
in  said  company,  and  some  accounts  on  insolvent  persons 
wholly  worthless;  denies  that  he  ever  refused  to  settle;  pro- 
fesses a  willingness  to  produce  all  the  firm  books  before  the 
master,  and  to  have  a  settlement  of  the  partnership  trans- 
action ;  claims  that  the  firm  is  largely  indebted  to  him  for 
advancements,  and  prays  judgment  against  appellee  for  his 
part  thereof. 

In  the  opinion  delivered  by  the  chancellor,  he  correctly 
states  that  upon  a  dissolution  of  a  partnership  one  partner  is 
no  more  bound  than  another  to  give  his  time  and  labor  to 
winding  up  the  affairs  of  the  firm,  unless  he  has  by  contract 
or  otherwise  assumed  the  exclusive  duty  of  doing  so ;  and  con- 
cludes, from  a  statement  made  in  the  pleadings,  that  appellant 
by  his  own  showing  voluntarily  undertook  to  close  the  aflGairs 
of  the  firm,  and  held  him  to  the  strictest  accountability ;  citing 
the  case  of  Prentis,  &c.  v.  Buxton's  adm'r,  3  B.  Mon.  35,  as 
an  authority  therefor. 

The  substance  of  the  pleadings  of  both  parties  has  been 
stated  in  reference  to  the  question  now  involved;  and  while 
we  regard  the  construction  put  on  the  language  of  the  answer 
by  the  court  very  latitudinous  and  scarcely  authorized,  yet^ 
considered  in  connection  with  De  Selding^s  evidence,  a  witness 
introduced  by  appellee,  it  does  seem  that  instead  of  appellant 
having  voluntarily  assumed  the  management  of  the  afl^irs  of 
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the  firm  the  force  of  circumstanoes  impelled  him  to  what  he 
did.    This  witness  says  both  partners  were  in  Louisville  about 
the  first  of  June,  when  the  dissolution  took  place.    Appellee 
was  in  New  York  about  the  1st  of  May  managing  and  con- 
dacting  the  business  of  the  firm  alone,  when  he  was  taken 
sick,  and  then  engaged  Mr.  H.  A.  Dumesnil  to  take  charge 
of  the  business  of  the  firm,  and  under  advice  of  his  physician 
departed  for  Kentucky  about  the   10th  of  May.     Of  this 
Wilder  was  notified,  and  approved  the  selection  of  Dumesnil 
as  the  agent  of  the  firm.    When  it  was  dissolved  public  notice 
was  given  thereof  by  advertisement,  and  by  the  terms  of  the 
advertisement  Wilder  assumed  the  business  of  said  firm ;  but 
he  thinks  no  new  books  were  opened.    About  the  middle  of 
June,  1865,  Wilder  returned  to  New  York,  settled  with  and 
relieved  Dumesnil,  and  within  a  week  or  so  thereafter  caused 
the  books,  papers,  and  property,  except  office  furniture,  carpet, 
and  safe,  to  be  packed  and  sent  to  his  address  in  Louisville, 
and  placed  the  lease  of  the  office,  together  with  the  office  fur- 
niture, carpet,  and  safe,  in  his  hands,  to  be  disposed  of  by  him 
for  the  benefit  of  the  parties;  and  he  did  dispose  of  them.    He 
also  proved  that  the  books  of  the  firm,  after  the  dissolution, 
until  removed  to  Kentucky,  were  in  possession  first  of  Dumes- 
nil, as  agent  or  representative  of  Wilder,  and  afterward  of 
Mr.  Wilder  himself,  who  was  but  a  short  time  in  New  York, 
then  returned  to  Kentucky.    Morris  was  sick  for  some  time 
after  he  returned  to  Kentucky,  remained  there,  and  his  health 
continued  delicate  for  a  long  time. 

From  this  statement  it  appears  that  appellee  was  up  to  the 
Ist  of  May  the  sole  manager  of  the  business,  and  when  from 
&ilihg  health  he  was  unable  to  attend  to  it,  he  selected  the 
agent  for  the  firm.  Appellant  was  satisfied  with  his  selection, 
and  I>amesnil  remained  until  they  dissolved  and  his  services 
were  no  longer  needed.  Appellant  then  did  what  could  be 
done    in  New  Yoric  toward  winding  up  the  afiairs  of  tliis 
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dissolved  firm,  and  then  retomed  to  Louisville^  where  he  and 
his  late  partner  resided^  having  made  arrangements  to  have  the 
papers  and  books  of  the  firm  sent  to  the  city  of  the  residence 
of  both  of  them.  There  was  no  reason  why  they  should  re- 
main in  New  York.  In  Louisville  they  were  convenient  to 
both  parties;  and  there  is  not  an  allegation  nor  an  insinuation 
in  the  petition  that  appellee  ever  applied  for  the  books  or 
papers^  or  that  he  could  not  have  gotten  them  at  any  time; 
nor  is  it  alleged  that  the  uncollected  debts  owing  to  the  firm 
could  have  been  collected^  or  that  the  persons  owing  them 
were  solvent,  or  that  they  were  lost  by  the  negligence  of 
appellant. 

The  fiicts  authorize  the  conclusion  that  appellant  was  in- 
duced to  go  to  New  York  to  take  charge  of  the  business  after 
appellee  had  given  it  up  and  returned  to  Kentucky,  and  that 
he  had  the  books,  papers,  etc.,  sent  to  Louisville  after  the  firm 
was  dissolved;  and  there  was  no  reason  whatever  for  leaving 
them  in  New  York. 

If,  as  is  said  in  the  opinion  of  the  chancellor,  and  which  is 
correctly  said,  it  is  as  much  the  business  of  one  partner  as  an- 
other to  give  his  time  and  attention  to  winding  up  the  affidrs 
of  a  firm,  unless  the  one  has  by  contract  or  otherwise  assumed 
the  exclusive  duty  of  doing  so,  it  would  be  necessary  before 
one  partner  can  be  made  responsible  for  all  outstanding  debts 
that  a  direct  allegation  should  be  made  of  a  contract  by  him 
to  that  effect,  or  the  charge  should  be  made  accompanied  by 
a  statement  of  facts  sufficient  to  constitute  such  an  assumption 
distinctly,  so  as  to  give  the  party  charged  an  opportunity  to 
traverse  the  allegations. 

In  Prentis  &  Johnson  v.  Buxton's  adm'r,  before  referred 
to,  it  appears  in  the  opinion  that  the  appellants  undertook, 
by  the  terms  of  their  contract,  to  collect  the  debts  due  the  late 
firm  of  Prentis  &  Buxton,  and  to  keep  a  &ithful  account  of 
their  collections ;  and  apply,  first,  so  much  of  such  collections 
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as  should  be  required  therefor  to  pay  the  debts  of  the  old 
firm,  and  for  that  purpose  its  books,  papers,  and  evidei^ces  of 
debts  were  taken  fix)m  Buxton  and  placed  in  the  possession  of 
the  new  firm;  and  this  court  correctly  said  that  they  were 
bound  to  use  good  fSsuth  and  reasonable  diligence  in  making 
disbursements,  and  in  keeping  a  true  account  thereof.  Here 
there  was  no  contract.  The  dissolution  of  the  partnership  left 
each  partner  in  possession  of  full  power  to  collect  and  pay 
debts  due  to  and  from  the  partnership;  to  apply  the  effects  to 
the  discharge  of  the  debts ;  to  adjust  and  settle  the  unliquidated 
debts  of  the  partnership;  to  receive  any  property  belonging 
to  it;  and  to  make  due  acquittances,  discharges,  receipts,  and 
acknowledgments  of  their  acts  in  the  premises.  In  such  cases 
one  partner  can  not  make  the  other  responsible  for  mere  non- 
action.    (Story  on  Partnerships,  sec.  328.) 

It  can  not  be  sufficient  to  charge  one  partner  with  the  ftill 
amount  of  uncollected  debts  due  the  firm  at  its  dissolution 
that  accident  has  placed  the  books,  papers,  and  evidence  of 
debts  in  his  possession,  and  he  has  neglected  to  use  reasonable 
diligence  in  collecting  the  debts  of  the  partnership,  while  the 
other  partner  remains  perfectly  passive  and  indifferent  to  his 
own  interests.  We  fiiil  to  see  a  sufficient  reason  for  making 
appellant  responsible  personally  to  appellee  for  one  half  of  the 
uncollected  debts  due  the  late  firm. 

Wherefore  the  judgment  is  reversed,  and  the  cause  is  re- 
manded with  directions  to  refer  the  case  to  the  master,  and  to 
charge  appellant  with  the  debts  of  the  firm  collected  by  him ; 
with  any  money  and  effects  of  the  firm  which  may  have  come 
to  his  bands;  ascertain  and  report  whether  appellee  was  at  any 
time  refused  access  to  the  books  of  the  firm  by  appellant,  and 
whether  any  debts  due  the  firm  were  lost  by  the  negligence  or 
mismanagement  of  appellant,  and  if  any  were  so  lost,  specify 
the  persons  owing  such,  and  the  amount  thereof;  credit  him 
with  any  debts  owing  by  the  firm  which  he  may  have  paid ; 
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settle  the  aoeounts;  and  divide  any  debts  due  and  unpaid  to 
the  ficm  between  the  partners;  and  for  further  proceedings 
consistent  therewith. 


Cabb  12~PETmON  ORDINARY— Dbckxbbb  14. 

Hearn's  administrator  v.  Van  Ingen. 

AFPKAL  FaOM  800TT  CntCUIT  COURT. 

1.  Merchant  and  merchant — Actions  on  aooounts,  when  barbrdl — 

An  action  upon  an  account  concerning  the  trade  of  merchandise 
between  merchant  and  merchant  is  barred  by  five  years*  limitaticm. 

2.  An  action  on  a  merchant's  account  against  an  ordinary  customer  la 

barred  by  one  year's  limitation. 

8.  The  cause  of  action  for  a  balance  on  mntual  accounts  between  mer- 
chants shall  commence  at  the  date  of  the  last  proved  item  in  the 
account  sued  on.  (Sections  2,  3,  6,  article  8,  chapter  08,  ReTised 
Statutes.) 

4.  Merchant  tailors  must  be  deemed  merchants. 

J.  F.  Robinson^ For  Appellant, 

CITED 
4  Bibb,  218,  Edwards  y.  Davis. 

CHIEF  JUSTICE  ROBERTSON  dslitsrvd  the  ofikiov  of  the  coubt. 

To  an  action  by  the  appellee^  a  merchant  of  New  York, 
against  the  appellant's  intestate  and  one  Tipton  for  merchaa* 
dise  sold  to  them  as  merchant  tailors  in  Paris^  Ky.,  TiptoD 
pleaded  his  discharge  under  the  bankrupt  law^  and  the  appel- 
lant required  proof  of  the  account  sued  on^  and  also  pleaded 
that^  as  the  suit  was  not  brought  until  nearly  two  years  after 
the  cause  of  action  had  accrued,  it  was  barred  by  the  statute 
of  limitations. 
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The  action  having  been  dismissed  as  against  Tipton  on  his 
plea^  he  proved  that  the  account  was  justly  due  for  goods  pur- 
chased by  himself  and  the  intestate  when  partners  as  mer- 
chant tailors;  and  on  submission  of  the  case  to  the  circuit 
court  for  trial  judgment  was  rendered  against  the  appellant 
for  the  whole  amount  of  the  demand. 

According  to  the  presumed  policy  and  intent  of  the  statute^ 
merchant  tailors  must  be  deemed  merchants;  and  this  was 
virtually  so  adjudged  in  1858  by  this  court  in  the  unreported 
case  of  Dorsey  v.  Geoghegan.  And^  as  between  merchant  and 
merchant^  the  limitation  in  this  case  is  five  years^  and  not 
one  year. 

Section  2  of  article  3^  chapter  63,  provides  that  five  years 
shall  be  the  limitation  to  an  action  "  upon  an  account  concern-- 
ing  the  trade  of  merchandise  between  merchant  and  merchant;'' 
section  3  (ilnd,)  prescribes  a  limitation  of  one  year  to  an  action 
on  a  merchant's  account  against. an  ordinary  customer;  and 
section  6  (ibid,)  provides  only  that  for  a  balance  on  mutual 
accounts  between  merchants,  the  cause  of  action  shall  com- 
mence at  the  date  of  the  last  proved  item  in  the  account  sued 
on.     This  does  not  otherwise  touch  the  question  of  limitation. 
And  these  three  sections^  perfectly  harmonious,  can  not  be 
consistently  interpreted  so  as  to  allow  a  shorter  limitation 
than  five  years  in  this  case. 

Wherefore  the  judgment  of  the  circuit  court  is  right,  and 
therefore  affirmed. 
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Oasb  18— petition  ORDINART— Dbckxbbb  IS. 

Skilman,  &c.  v.  Miller,  &o. 

▲  ppbal  faom  fatsttx  oibovit  oouet. 

Deposit  of  principalis  funds  in  bank  bt  agent  to  his  own  cbkdit — 
Without  his  collusion  thb  principal's  bknbfigial  intbrbbt  ui 
NOT  thsrbby  divested. — The  agent  in  this  case  sold  his  principalis 
stock,  and  deposited  the  proceeds  to  his  own  credit  in  bank  without 
any  collusion  of  the  principaL  The  principal  has  a  beneficial  interest 
in  the  deposit,  which  was  not  divested;  and  in  a  controversy  between 
him  and  an  attaching  creditor  of  the  agent,  the  principal  is  entitled, 
to  recover  the  fund;  but  it  would  be  otherwise  if  the  agent  had 
rightfully  retained  the  fund  for  his  compensation. 

J.  R.  MoBTONy For  Appellaats, 

CITED 
10  Penn.  State,  61,  Jackson  v.  United  States  Bank. 
8  Metcalfe,  48,  Fahnestock  &  Co.  v.  Barclay,  ^Bc 
2  Pr.  Wms.  414. 
Smithes  Mercantile  Law,  page  208. 
Drake  on  Attachments,  section  458w 

Frank  Watebs^    •    •    • For  Appellees^ 

CITED 
10  Penn.  Rep.  61,  Jackson  v.  United  States  Bank. 

1  Parsons  on  Contracts,  page  77,  note  fit. 

2  Blackstone,  marginal-page  150. 
5  Monroe,  168,  Paul  v.  Rogers. 

1  Dana,  486,  Price  v.  Boyd. 

2  Marshall,  688,  Warren  v.  Sproole. 

2  J.  J.  Marshall,  41,  Adkins  v.  Blake. 
8  Marshall,  221,  Manning  v.  Johnson, 
1  Dana,  584,  Doyle  v.  Sleeper. 


CHIEF  JUSTICE  ROBEBTSON  dmjvkrid  thb  opinion  of  the 

The  appellees,  as  judgment-creditors  of  the  appellant,  Skil^ 
man,  having  attached  one  hundred  and  thirty  dollars  deposited 
in  bank  by  him  to  his  own  credit,  and  his  co-appellant, 
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being  made  a  party  as  claimant  of  the  fund,  each  of  the  appel- 
lants alleged  in  his  answer  that  Skilman^  as  agent  of  Carter 
for  selling  stocky  sold  Carter's  sheep  for  one  hundred  and 
thirty  dollars,  and  deposited  the  proceeds  in  his  own  name 
instead  of  paying  the  amount  over  to  Carter ;  and  that,  with- 
out collusion,  the  deposit  was  the  property  of  Carter  and  not 
of  Skilman.  Sustaining  demurrers  to  the  answers^  the  circuit 
court  by  its  judgment  ordered  the  bank  as  garnishee  to  pay 
to  the  attaching  creditors. 

Admitting,  as  the  demurrers  did,  the  truth  of  all  those 
allegations,  it  seems  to  this  court  that,  without  any  counter- 
vailing evidence,  the  deposit  was  the  beneficial  property  of 
Garter  when  it  was  attached.  As  between  themselves  it  was 
certainly  so ;  and  the  ostensible  ownership  did  not  delude  the 
appellees  into  fiilse  credit  or  loss  of  any  kind ;  therefore  they 
have  no  better  right  than  Skilman  has.  If  the  deposit,  as 
made,  should  be  considered  a  conversion  by  Skilman,  still 
Garter's  beneficial  ownership  was  not  thereby  divested  without 
his  concurrence,  or  unless  Skilman  retained  the  money  for 
compensation  for  his  services.  But  nothing  of  this  kind  b 
implied  by  the  answers,  though  fit  subjects  of  ulterior  litiga- 
tion on  the  answers. 

Our  conclusion  is  that  the  circuit  court  erred  in  sustaining 
the  demurrers  to  the  answer,  and  adjudging  the  payment  to 
the  appellees  without  further  litigation. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
oianded  fi>r  further  proceedings  consistent  with  this  opinion. 
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Roberts  v.  Commonwealth. 


▲  PPKAL  FROM  8HKLBT  CIRCUIT  OOURT. 

1.  Bail  mat  bb  takbn  by  reooonizancb  bmterbd  nrro  bbfobx  ah  kzax* 
vsmnQ  COURT.     (Criminal  Code,  section  80.) 

S.   WhBN    bail    is    takbn    BT   RBOOONIZANCB    BT   AK    BXAmRIHG   COURT, 

WHAT  MUST  AFPBAR. — ^Tlie  Conditions  required  by  section  80  of  the 
Criminal  Code  should  be  set  out  in  the  recognizance,  or  at  least  in 
the  minutes  of  the  examining  court,  reciting  the  execution  of  the 
same,  so  that  it  could  be  ascertained  therefrom  that  the  bail  nnder^ 
took  that  the  defendant  should  appear  before  some  court  of  compe- 
tent jurisdiction  for  an  examination  of  the  charge,  or  for  the  trial 
thereof. 
8.  In  this  case  the  minutes  of  the  examining  court  recited  only  *'  that  the 
defendant  and  R.  and  F.,  his  sureties,  were  duly  recognized  in  the 
sum  of  two  hundred  dollars,  conditioned  as  the  law  direeU.^  This 
was  not  BuflScient  to  sustain  a  judgment  by  default 

4.   No  PLEADINGS  IN  ACTIONS  ON  FORPBTTBO  BAIL-BONDS  OR  RBOOOKIZ AN0S8 ; 

BUT,  as  the  undertaking  itself  is  the  basis  of  the  action,  it  must,  in 
connection  with  the  order  of  forfeiture,  present  a  perfect  cause  uf 
action. 

Bullock  &  Davis,  I FopAppeUant, 

A,  G.  Roberts,  .    .  j ^^^ 

CITED 

Revised  Statutes,  subsec.  4  of  sec.  1,  chap.  22, 1  Stanton,  2H. 

Criminal  Code,  sections  880,  80,  77,  88,  00,  01,  02. 

Act  of  Feb.  17,  1866,  sec.  20,  Session  Acts  1865-6,  p.  744. 
1  Duvall  14^  Miller  y.  Commonwealth. 
8  Metcalfe,  415,  Terry  y.  Commonwealth. 
14  B.  Monroe,  800.  18  B.  Monroe,  2d-20. 

John  Rodman,  Attorney-General,     •     .     .     For  Appellee, 

CITED 

18  B.  Monroe,  28,  Commonwealth  y.  CummiUb 
Criminal  Code,  section  80. 
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JUDGE  LINDSAY  dxliybrxd  thc  orariov  or  tbb  ooust. 

Section  80  of  the  Criminal  Code  of  Practice  provides  that 
'^QO  bail-bond  or  bail  recognizance  shall  be  deemed  to  be 
ioyalid  hj  reason  of  any  variance  between  its  stipulations  and 
the  provisions  of  this  Code,  ...  or  of  any  other  irregularity, 
so  that  it  be  made  to  appear  that  the  defendant  was  legally  in 
custody,  charged  with  a  public  offense,  and  that  he  was  dis- 
charged therefrom  by  reason  of  the  giving  of  the  bond  or 
recognizance,  anil  that  it  can  be  ascertained  from  the  bond  or 
reoogoizanoe  that  the  bail  undertook  that  the  defendant  should 
appear  before  a  magistrate  for  an  examination  of  the  charge, 
or  before  a  court  for  the  trial  thereof.''  In  this  case  the  min- 
uta  of  the  examining  court  recite  only  ^^that  the  defendant, 
and  A.  G.  Roberts  and  ToUey  Findley,  his  sureties,  were  duly 
recognized  in  the  sum  of  two  hundred  dollars,  conditioned  as 
the  law  diredsJ'  These  conditions  should  have  been  fully 
id  oat  in  the  recognizance,  or  at  least  in  the  minutes  of  the 
examining  court,  reciting  the  execution  of  the  same,  so  that  it 
could  have  been  ascertained  therefrom  that  the  bail  undertook 
that  the  defendant  should  appear  before  some  court  of  compe- 
tent jurisdiction  for  an  examination  of  the  charge,  or  for  the 
trial  thereof. 

Whether  or  not  they  did  so  undertake  is  a  question  for 
the  court  trying  the  forfeiture  and  not  for  the  examining  court 
to  determine.  Waiving  all  other  objections  to  the  form  and 
execation  of  the  recognizance  in  this  case,  it  seems  to  us  that 
the  defect  pointed  out  is  fatal.  The  Code  dispenses  with  all 
pleadings  in  actions  on  forfeited  bail-bonds  or  recognizances; 
but,  as  the  undertaking  itself  is  the  basis  of  the  action,  it  must, 
in  connection  with  the  order  of  forfeiture,  present  a  perfect 
caase  of  action.  No  such  cause  of  action  is  presented  by  the 
records  in  this  proceeding;  and,  though  the  answer  was  de- 
fective, there  is  not  enough  in  the  case  to  sustain  even  a  judg- 
ment by  defeult 
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The  judgment  is  therefore  reversed,  and  the  cause  ramanded 
with  instnictions  to  dismiss  the  proceeding. 


Cjum  l(m-PBTrnON  EQUnr— Dbobmbbb  16L 

Meguiar  v.  Eudy. 

▲rPJBAL  TBOIC  LOXnBTILLB  OHAVCSRT  COUBT. 

1.   WhBN  FLAnraiFF  18  NOT  ENTITLED  TO  JUDGMENT  AOAINBT  A  DBrDnUNT 
SBBYED  WITH  A  SUMMONS  IN  ANOTHER  COUNTY. — ^If  it  SppeUB  frOOl 

the  petition  that  no  cause  of  action  is  set  forth  against  the  defendsnt 
senred  with  the  summons  in  the  county  in  which  the  action  b 
brought,  it  would  be  erroneous  to  render  judgment  against  a  de- 
fendant seryed  with  a  summons  in  a  different  county.  (Femold  ▼. 
Bpeer,  8  Metcalfe,  459;  Civil  Code,  section  108.) 
2.  If  it  should  turn  out  from  the  proof  that  the  plaintiff  failed  to  make 
out  a  cause  of  action  against  the  defendant  senred  with  the  summons 
in  the  county  in  which  the  suit  was  brought,  it  would  be  erroneoos 
to  render  judgment  against  a  defendant  served  with  a  summons  in  s 
different  county  when  he  pleads  to  the  jurisdiction  of  the  court 

8.   JinXSMENT    BT    DEFAULT    AGAINST    THE    DEFENDANT    aERYED    IN    Tin 

COUNTY  IS  NOT  OF  ITSELF  SUFFICIENT. — ^Wheu  s  cause  of  action  tt 
not  set  forth  in  the  petition,  or  is  not  made  out  by  the  proof  against 
the  defendant  senred  in  the  county  in  which  the  action  is  brought,  • 
judgment  by  default  against  him  will  not  confer  jurisdiction  oi 
authorize  the  court  to  render  a  judgment  against  another  defendant, 
who  was  served  in  another  county,  in  a  case  in  which  the  latter  hat 
properly  pleaded  to  the  jurisdiction  of  the  court 

Wood  &  Bernard,    1 

E.  8.  WoRTHiKGTON,  I FoF  AppcUant, 

CITED 
CivU  Code,  sees.  108,  14,  400,  401,  lOd,  575,  571 
1  Bush,  867,  Ward  v.  George. 
8  Metcalfe,  460,  Pemold  v.  Speer. 
17  a  Monroe,  681,  Moore,  Ac.  v.  Caruthera. 
14  B.  Monroe,  647,  Pottinger  v.  Mayfldd. 
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UegttUr  ▼.  Rady. 


J.F.4T.W.BuLLrrr, ForAppeUee, 

CITED 
arU  Gode»  tectiont  100,  108,  109. 

/UDQI  PXTSBS  DXLnrnuiD  m  opnnov  of  tbb  ooubt. 

TUs  Bint  was  brought  by  appellant  in  the  Looisville  Chan- 
cery Ooarty  and  m  his  petition  he  alleged,  in  substance,  that  in 
Janoaij,  1868,  he  engaged  J.  A.  Rudy  and  E.  C.  Jenkins  to 
furchsBe  and  prize  tobacco  for  him,  and  furnished  to  them 
ifleen  hundred  dollars  to  pay  for  the  tobacco  to  be  purchased ; 
Uid  &r  their  services  in  buying,  prizing,  and  shipping  the 
tohacoo  to  him  at  Louisville  he  agreed  to  pay  them  a  certain 
comomon,  they  to  render  him  a  true  account  of  the  manner 
io  which  they  had  performed  said  service.  That  they  had 
onlj  shipped  to  him  tobacco  to  the  value  of  $696.02,  for  which 
cofflmisBions  amounted  to  the  sum  of  $82.88,  entitling  them  to 
a  credit  of  $778.90,  leaving  a  balance  due  him  of  $721.10, 
^ineh  the  defendants  had  wrongfully  converted  to  their  own 
use;  that  they  had  failed  to  render  to  him  a  true  and  &ithful 
aoooant  of  their  transactions  as  his  agents ;  that  in  an  account 
rendered  July  3,  1868,  they  had  credited  him  with  five  hun- 
dred dollars  only  as  the  amount  advanced  by  him,  and  that 
i^enhd  Rudy  had  presented  a  false  and  fraudulent  statement 
of  the  accounts  between  them,  and  had  fraudulently  appro- 
piiated  to  his  own  use,  while  acting  as  hia  agent,  one  thousand 
iolkrio{  his  money,  and  bought  large  quantities  of  tobacco 
with  said  money,  which  he  had  kept  or  appropriated  to  his 
own  use,  and  refuses  to  account  for  the  money  or  tobacco. 
Wherefore  he  prays  that  defendant  be  compelled  to  settle  his 
aoconnts  truly  and  fidthfuUy,  for  a  judgment  for  the  balance 
doe,  and  for  all  proper  relief.  He  makes  a  letter  written  by 
defendant  Rudy  to  him,  dated  March  8,  1868,  part  of  the 
petition,  marked  B. 

The  sommons  was  served  on  Jenkins  in  Jefferson  County, 
Vol.  VIL— 29 


434 


BUSH'S  REPORTS. 


Megaiar  ▼.  Body. 


his  residence  being  in  Louisville,  and  on  Rudj  in  McLean 
County,  where  he  resided. 

Rudj  demurred  to  the  petition  on  the  ground  that  the 
court  had  no  jurisdiction  of  his  person.  His  demurrer  was 
overruled.  He  then  filed  his  answer,  in  which  he  pleaded 
to  the  jurisdiction  of  the  court,  and  with  other  grounds  of 
defense  pleaded  a  counter-claim. 

On  final  hearing  the  court  below  dismissed  the  petition 
as  to  Rudy,  for  the  reason  that  it  had  no  jurisdiction  against 
him,  and  rendered  judgment  for  the  amount  claimed  against 
Jenkins,  he  having  made  no  defense ;  and  from  the  judgment 
dismissing  his  petition  against  Rudy  plaintiff  has  appealed. 

The  first  and,  as  we  regard,  a  proper  construction  was 
given  to  section  108,  Civil  Code,  by  this  court,  in  the  case  of 
Fernold  v.  Speer,  3  Met.  459,  where  it  is  decided,  under  said 
section,  that  if  it  appear  from  the  petition  that  no  cause  of 
action  is  set  forth  against  the  defendant  served  with  the  sum- 
mons in  the  county  in  which  the  action  is  brought,  it  would 
be  erroneous  to  render  judgment  against  a  defendant  served 
with  a  summons  in  a  different  county. 

In  like  manner,  if  it  should  turn  out  from  the  proof  that 
the  plaintiff  failed  to  make  out  a  cause  of  action  against  the 
defendant  served  with  the  summons  in  the  county  in  which  the 
suit  was  brought,  it  would  be  erroneous  to  render  judgment 
against  a  defendant  served  with  a  summons  in  a  different 
county  when  he  pleads  to  the  jurisdiction  of  the  court. 

The  privilege  of  being  sued  in  the  county  of  his  residence, 
cr  in  the  county  in  which  the  summons  is  served  on  a  defendant, 
can  not  be  taken  away  from  him  by  joining  with  him  in  the 
suit  a  defendant  who  may  be  served  with  the  summons  in  the 
county  in  which  the  suit  is  brought,  unless  a  cause  of  action  !<> 
shown  by  the  pleadings  and  proof  to  have  existed  against  such 
defendant,  or  a  joint  cause  of  action  against  both.  Unless 
therefore  appellant  has  shown  by  his  pleadings  and  proof  he 
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was  entitled  to  a  judgment  against  Jenkins^  the  petition  as  to 
appellee  was  properly  dismissed;  and  that  is  the  first  question 
to  be  decided. 

The  allegations  of  the  petition  are  inconsistent,  if  not 
contradictory.  In  one  paragraph  appellant  charges  that  the 
d^endants  had  made  out  and  presented  a  false  and  fraudulent 
account  in  failing  to  credit  him  with  one  thousand  dollars, 
which  he  had  furnished  them  to  buy  tobacco,  and  had  wrong- 
fully converted  the  money  to  their  own  use ;  and  makes  an 
account  which  he  alleges  was  furnished  to  him  by  them  a  part 
of  his  petition,  which  account  is  made  out  in  the  name  of 
Eady  alone;  and  in  another  paragraph  of  his  petition  he 
charges  Rudy  with  making  out  the  false  account,  with  having 
fraudulently  used  the  money  to  buy  tobacco  for  himself,  which 
he  subsequently  sold  for  a  profit,  and  appropriated  the  pro- 
ceeds to  his  own  use,  and  concludes  with  a  prayer  for  a 
judgment  against  Rudy. 

The  evidence  of  Jenkins,  contained  in  two  depositions,  is 
confused  and  unsatisfactory,  leaving  the  mind  in  doubt  whether 
he  was  engaged  with  appellee  as  agent  in  the  business  for 
appellant,  or  whether  he  was  not  a  mere  messenger  to  commu- 
nicate to  appellee  the  directions  and  plans  to  be  pursued  by 
him  for  appellant;  and  when  his  evidence  is  considered  in 
connection  with  the  letters  of  appellant  addressed  to  appellee, 
filed  with  his  answer  in  this  case,  that  he  acted  in  that  capacity 
is  conclusively  established.  As  showing  the  tenor  of  these 
letters,  we  quote  a  paragraph  from  the  one  dated  July  3, 
1868.  After  having  said  in  a  previous  part  of  the  letter  that 
Mr.  Jenkins  has  nothing  whatever  to  do  with  the  tobacco  bot 
and  prized  for  me  by  you,  and  giving  his  reasons  therefor,  he 
proceeds:  "I  expect  to  settle  with  you  and  not  with  Mr. 
Jenkins,  for  the  reason  that  you  are  the  only  one  that  I  regard 
as  having  anything  to  do  with  it,  except  that  seeing  Mr.  Jen- 
kins frequently.     I  would  communicate  with  him  fully  what  I 
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wished  done,  and  get  him  to  communicate  the  same  to  yon ; 
but  I  have  kept  the  accounts  in  your  name,  and  will  of  course 
make  the  settlement  with  you,  for  the  reason  that  Mr.  J. 
knows  nothing  about  the  matters,  except  the  first  purchases 
made  and  what  you  have  since  told  him/' 

Taking  appellant's  own  version  of  these  transactions,  and 
the  connection  that  Jenkins  had  with  them,  it  does  not  appear 
that  he  and  appellee  were  jointly  engaged  for  appellant,  or 
jointly  responsible  to  him ;  and  although  judgment  was  ren- 
dered against  Jenkins,  he  having  made  no  defense  to  the 
action,  that  &ct  did  not  entitle  appellant  to  a  judgment  agunst 
appellee  in  that  court. 

Wherefore  the  judgment  is  affirmed. 


Cabb  16— petition  EQUTIT— DBanoDEB  17. 
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» 

APPSAL  raoM  nnrDLXTOir  dBoiriT  ooubt. 

1.   AnTBNUFTIAL  COMTItAGT  RELIHQmsmiie  OOWEB,  AND  IN  LIKU  THKBBOV 

.  PBOvmiNO  FOR  THB  PAYMENT  OF  AN  ANNurTT. — ^Li  thifl  case  the  wife 
relinquished  her  contingent  right  of  dower  in  her  prospectiye  has^ 
band*s  estate,  and  in  lien  thereof  he  agreed  to  give  her  "«imA  pr^p- 
&rty  or  annuity  out  qfhU  eitaU^^  as  might  be  sufficient  to  support  her 
comfortably  during  her  life  or  widowhood.  The  husband  disposed 
of  all  his  estate  by  yoluntary  conveyances  to  his  children,  and  died 
without  making  any  provision  for  his  widow.  In  this  suit  the  lands 
so  conveyed  are  subjected  to  the  payment  of  an  annuity  of  four  hun- 
dred dollars  to  the  widow  during  her  life  or  widowhood. 
fi.  In  case  of  a  contract  for  the  payment  of  an  annuity  in  lieu  of  dower, 
if  the  husband  prevents  its  enforcement  by  disposing  of  his  propertr, 
that  would  be  such  an  equitable  eviction  as  would  relieve  her  of 
the  contract,  and  entitle  her  to  dower.  (3  Scribner  on  Dower,  409; 
1  Washburn  on  Real  Property,  266.) 
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t.  In  this  case  the  widow  did  not  aeek  even  altematiyely  to  recorer  dower, 
and  the  question  is  not  decided  whether  she  might  or  might  not 
recover  dower  in  the  hinds  voluntarily  conveyed  as  aforesaid. 

4.  Thb  obligation  of  the  husband  was  an  bxistino  liabilttt — Thb 

TOLXTNTART   OONYETANCES   TO    HIS    CHILDKBN   WBRB   VOID   AS   TO   HIS 

widow's  claix. — The  obligation  of  the  husband  to  make  the  stipu- 
lated provision  in  lieu  of  dower,  though  conditional  and  dependent 
on  his  wife's  surviving  him,  was  at  the  date  of  the  conveyances  an 
existing  liability ;  and  as  the  deeds  were  made  without  any  valuable 
consideration,  they  were  embraced  by  the  provisions  of  section  3, 
chapter  40,  Revised  Statutes,  and  void  as  to  the  claim  of  the  widow, 
which  in  a  court  of  equity  was  properly  enforceable  against  the  land 
in  the  possession  of  the  voluntary  grantees. 

5.  Equitable  jointure. — A  contract  whereby  the  intended  wife  agrees 

to  accept  a  provision  or  annuity  in  lieu  of  dower,  in  the  event  of  her 
surviving  her  husband,  is  generally  a  valid  equitable  jointure,  which, 
if  not  rendered  unavailable  without  her  consent,  will  bar  her  right 
of  dower. 

But  unless  it  appears  from  the  contract  that  the  parties  intended 
the  stipulated  provision  or  annuity  to  be  a  charge  on  the  lands  or 
other  particular  property  of  the  covenantor,  no  lien  will  be  implied, 
but  the  remedy  for  enforcing  the  contract  will  be  the  same  as  upon 
other  personal  obligations.  (2  Story's  Equity,  sec  1281;  2  Scribner 
on  Dower,  page  411 ;  Drury  v.  Drury,  2  Eden,  68;  Caruthers,  Ac.  v. 
Gamthers,  4  Brown^s  Chancery  Reports,  500.) 

aa^T'} For  Appellanta, 

CITED 

16  a  Mon.  117,  118.  18  B.  Hon.  118,  114. 

Civil  Code,  sections  468,  470. 
Revised  Statutes,  2  Stanton,  280. 

W.  W.  Ibeulnd, For  Appellees, 

CITED 
Civil  Code,  section  470. 

JUDOS  HARDIN  dilivbrxd  the  orariOK  of  thb  coxtbt. 

On  the  19th  day  of  November,  1863,  Thomas  L.  Garrard 
ttnd  Maria  Ward,  in  contemplation  of  their  marriage,  which 
oocorred  shortly  afterward,  executed  and  caused  to  be  properly 
recorded  an  antenuptial  contract,  securing  to  the  separate  use 
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of  Mrs.  Ward  a  small  estate  which  she  owned ;  she  on  her  part 
agreeing  to  relinquish  her  prospective  right  of  dower  in  Gar- 
rard's estate,  which  was  comparatively  large.  But  in  lieu  of 
dower,  should  she  survive  him,  it  was  stipulated  and  agreed 
that  he  should  give  her  '^  such  property  or  annuity  out  of  his 
estate''  as  might  be  sufficient  to  support  her  comfortably 
during  her  life  or  widowhood,  to  be  set  apart  and  allotted  to 
her  in  such  nianner  as  might  be  agreed  to  by  her  and  the 
administrator  or  executor  of  the  estate,  or  by  proper  judicial 
proceeding  in  the  event  of  their  disagreement. 

Garrard  died  in  1864,  his  wife  surviving  him,  leaving  the 
appellants,  Thomas  L.  Garrard,  jr.,  R.  F.  Garrard,  and  Har- 
riet Corwin,  wife  of  Francis  D.  Corwin,  and  the  appellee, 
James  C.  Grarrard,  his  children  and  heirs-at-law. 

At  the  time  of  the  marriage  Thomas  L.  Garrard,  sr.,  owned 
and  was  seized  of  two  tracts  of  land,  one  containing  about 
five   hundred  and  seventy-two  acres,   and  worth   probably 
twenty  dollars  per  acre;  and  the  other  containing  two  hun- 
dred and  fifty-three  acres,  and  of  the  probable  value  of  twelve 
dollars  per  acre ;  but  by  voluntary  conveyances,  made  in  1860 
and  1861,  he  vested  the  title  to  the  smaller  tract  in  his  daugh- 
ter, Harriet  Corwin,  and  that  of  the  larger  one  in  his  sons, 
Thomas  L.  Garrard,  jr.,  and  R.  F.  Grarrard,  who  were  in  pos- 
session of  these  tracts  at  their  fiither's  death,  claiming  under 
their  respective  deeds.    Part  of  the  larger  tract  was  afterward 
sold  for  debts  of  the  decedent,  but  for  an  inadequate  price, 
which  was  paid  by  the  occupants.    Said  Thomas  L.  Garrard, 
sr.,  had  also  owned  another  tract  of  about  five  hundred  and 
ten  acres  of  land,  which  he  conveyed  to  his  son,  James  C. 
Garrard,  after  the  marriage;  but,  as  appears,  in  compliance 
with  an  oral  contract  made  before  that  time. 

As  appears  by  the  record  of  a  suit  which  was  prosecuted 
by  the  administrator  of  the  decedent  against  his  heirs  and 
creditors,  his  personal  estate  was  insufficient  to  pay  hi*  debts. 
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In  that  suit  the  claim  of  Maria  Garrard  was  not  litigated^ 
although  it  appears  she  was  before  the  court  as  a  defendant. 
She  commenced  this  suit  in  equity  against  the  administrator 
and  heirs  of  her  deceased  husband  in  March,  1866,  alleging 
that  the  administrator  refused  to  make  any  agreement  with 
her  for  her  support  in  lieu  of  dower  under  said  contract ;  that 
the  conveyances  to  the  defendants  were  made  without  any 
valoable  consideration ;  and  that  her  claim  for  a  comfortable 
support  out  of  the  decedent's  estate  was  a  charge  on  the  land 
in  the  possession  of  the  defendants;  and  she  sought  the  judg- 
ment of  the  court  to  enforce  her  claim  according  to  the  stipu- 
lations of  the  contract. 

Several  grounds  of  defense  were  relied  on,  which,  so  far  as 
deemed  important,  will  be  considered  in  connection  with  the 
final  judgment  of  the  court,  which,  on  the  basis  of  a  commis- 
sioner's report,  fixed  the  sum  of  four  hundred  dollars  per 
annum  as  a  just  and  proper  annuity  to  be  paid  to  the  plaintifiT 
for  her  support  in  lieu  of  dower,  to  commence  on  the  6th  of 
January,  1864,  and  continue  during  her  natural  life  or  widow- 
hood, and  having  a  lien  on  the  tracts  of  two  hundred  and 
fifty-three  acres  of  land  conveyed  to  Mrs,  Corwin,  and  five 
hundred  and  seventy-two  acres  conveyed  to  Thomas  L.  and 
R,  F.  Garrard,  to  be  enforced  'pro  raia  according  to  the  rela- 
tive values  of  those  tracts  as  ascertained  by  the  commissioner's 
report.    From  that  judgment  and  a  subsequent  order  for  en- 
forcing it  Thomas  L.  and  R.  F.  Garrard  and  Corwin  and  wife 
prosecute  this  appeal. 

Of  the  attempt  made  after  the  first  judgment  was  rendered 
to  set  up  the  proceedings  of  the  previous  suit  of  Grarrard's 
administrator  v.  Garrard's  heirs  and  creditors  as  a  bar  to  the 
relief  sought  in  this  action,  it  will  suffice  to  say  that  the  action 
of  the  court  in  disregarding  the  amended  answer  is  affirmed. 

Except  as  to  James  C.  Garrard,  who  relied  on  his  equitable 
rig^ht  to  the  land  in  his  possession  prior  to  the  marriage,  the 
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principal  grounds  of  the  defense  were  that  the  antenaptial 
agreement  created  only  a  contingent  personal  obligation  on 
the  part  of  Thomas  L.  Grarrard,  which  was  not  a  chai^  on 
him  or  any  part  of  his  estate,  and  could  only  take  effect  at  his 
death,  and  be  enforced  as  to  such  estate  as  he  then  owned; 
and  he  having  a  perfect  right  to  alienate  his  property  during 
his  life,  the  conveyances  to  the  defendants  were  valid  as  against 
the  plaintiff's  claim. 

If  the  judgment  is  not  otherwise  erroneous,  the  amount 
of  the  annuity  adjudged  does  not  appear  to  be  excessive  or 
unreasonable ;  nor  do  we  conceive  that  it  is,  as  supposed  in 
the  argument,  necessarily  essential  to  the  validity  of  the  judg- 
ment that  the  claim  of  Mrs.  GSarrard  should  have  constituted  a 
lien  on  the  land,  or  any  particular  part  of  the  property  owned 
by  her  husband  during  the  marriage.  But  as  the  supposed 
existence  of  a  lien  as  an  incident  of  the  contract  seems  to 
have  been  the  ground  of  the  decision  of  the  circuit  court,  and 
the  question  thus  arising  may  be  important  with  reference  to 
ulterior  rights  of  the  parties,  and  itd  determination  has  been 
urged  in  the  argument,  its  consideration  will  not  be  avoided. 

According  to  principles  well  settled  by  the  courts  of  this 
country,  as  well  as  the  English  chancery,  a  contract  between 
adult  parties  in  treating  of  marriage,  whereby  the  intended 
wife  agrees  to  accept  a  provision  or  annuity  in  lieu  of  dower 
in  the  event  of  her  surviving  her  husband,  is  generally  a  valid 
equitable  jointure,  which,  if  not  rendered  unavailable  without 
her  consent,  will  bar  her  right  of  dower.    But  unless  it  appears 
from  the  contract  that  the  parties  intended  the  stipulated  pro- 
vision or  annuity  to  be  a  charge  on  the  lands  or  other  paitic* 
ular  property  of  the  covenantor,  no  lien  will  be  implied^  bal 
the  remedy  for  enforcing  the  contract  will  be  the  same  as  upon 
other  personal  obligations.     (2  Story's  Eq.  Juris.,  sec  1231 ; 
2  Scribner  on  Dower,  411;  Drury  v.  Drury,  2  Eden,  68; 
Caruthers,  Ac.  v.  Caruihers  4  Brown's  Ch.  Rep.  500.) 


WINTER  TEEM,  1870.  441 

Garrard,  &o.  t.  Garrard,  &o. 

In  this  case  the  contract  furnishes  no  sufficient  evidence 

of  an  intention  to  create  a  lien  on  the  lands  or  other  estate 

of  Thomas  L.  Garrard  as  security  for  the  performance  of  the 

agreement.     It  is  argued  that  in  such  a  case^  unless  a  charge 

be  created  on  the  lands  of  the  husband,  the  consideration  of 

the  wife's  relinquishment  of  her  right  of  dower  may  fail  by 

his  alienating  or  dissipating  his  estate ;  and  the  contract  might 

thus  work  irreparable  injustice  to  her  by  depriving  her  of 

dower  without  any  adequate  compensation ;  but,  as  in  a  case 

of  legal  jointure,  an  eviction  of  the  wife  will  remit  her  to  her 

right  of  dower.     So  it  has  been  held  in  the  case  of  a  contract 

for  the  payment  of  an  annuity  in  lieu  of  dower,  if  the  husband 

prevent  its  enforcement  by  disposing  of  his  property,  that 

would  be  such  an  equitable  eviction  as  would  relieve  her  of 

the  contract,  and  entitle  her  to  dower.     (2  Scribner,  supra^ 

409 ;  1  Washburn  on  Eeal  Property,  266.) 

As  in  this  case  the  appellee  did  not  seek  even  alternatively 
to  recover  dower,  the  question  is  not  before  us  for  decision 
whether  she  might  or  not  recover  dower  in  the  lands,  if  it  be 
troe^  as  contended  for  the  appellants,  that  the  conveyance  to 
them  operated  to  exempt  the  lands  from  liability  to  her  claim. 
But  while  we  do  not  concur  in  the  opinion  of  the  circuit 
court  that  Mrs  Garrard  had  a  prior  lien  on  the  estate  which 
entitled  her  to  preference  over  other  creditors,  we  must  affirm 
the  judgment  on  other  grounds.     The  obligation  of  Thomas 
L.  Grarrard,  sr.,  to  make  the  stipulated  provision  in  lieu  of 
dower,  though  conditional  and  dependent  on  his  wife'*s  sur- 
viving him,  was  at  the  date  of  the  conveyances  an  existing 
liability,  and  as  it  satis&ctorily  appears  that  the  deeds  to  the 
appellants  were  made  without  any  valuable  consideration,  they 
were    embraced  by  the  provisions  of  section  2,  chapter  40, 
Hevised  Statutes,  and  void  as  to  the  claim  of  the  appellee, 
w^hich    in  a  court  of  equity  were  properly  enforceable  against 
the  land  in  the  possession  of  the  appellants. 


442  BUSH'S  REPOETS. 

Upshaw,  &e.  t.  Debow. 

Whether  the  action  was  properly  dismissed  as  to  James  C« 
Garrard  or  not^  the  error  suggested^  if  there  be  any  in  that 
respect,  could  not  affect  the  validity  of  the  judgment  for  the 
plaintiff  against  the  other  defendants,  who  alone  prosecute 
this  appeal. 

Wherefore  the  judgment  in  &vor  of  the  plaintiff  is  a£Brmed« 
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APPEAL  PEOIC  FULTOX  CIRCUIT  COURT. 

1.  Vendor  rRAUDULRNTLT  misrepresented  the  quantftt  and  boitndakt 

OF  I'HE  land  sold   AND   OONTEY&D — VeNDEE   IN    POSSESSION    UNDKR 

THE  DEED — CONTRACT  RESCINDED. — ^The  veDclor  in  this  case  induced 
the  purchaser  to  make  the  contract  and  accept  his  conveyance  bj 
fraudulently  representing  the  land  as  three  hundred  and  eighty-six 
acres  when  in  fact  it  was  only  three  hundred  and  four  acres.  He 
also  fraudulently  represented  and  caused  a  line  to  be  surveyed  as  Ids 
true  southern  line  so  as  to  include  one  liundred  and  eighty-two  acros 
of  rich  ridge  land,  which  were  not  included  in  his  true  boundary. 
Contract  i$  reidndsd,  and 

Vendee  to  be  charged  with  rents  since  he  took  possession,  and 
for  the  yaluo  of  wood  and  timber  he  sold  from  the  land,  and  for 
deterioration  of  the  soil,  and  to  be  credited  by  the  amount,  and  in- 
terest thereon,  of  the  purchase-money  actually  paid  by  him,  and  for 
the  ameliorations  he  may  have  made  on  the  land  owned  by  the  rendor. 

8.   DePECT  of  TITLE  WILL  NOT  ALONE  AUTHORIZE  A  RESCISSION  WHKR  THX 
CONVEY ANCB  IS  EXECUTED  AND  TENDER  IS  IN  POfiSBSSION A  Oonrt  of 

cliancery  will  not  decree  a  rescission  of  the  contract  where  tlier«  la 
no  other  ground  for  claiming  its  interposition  than  a  defect  of  title 
in  vendor.  The  vendee  has  an  adequate  remedy  in  an  action  at  lair 
on  the  covenants  contained  in  the^deed  (Campbell  v.  WhittiiigK^«| ^ 
5  J.  J.  Marshall,  96;  Miller  v.  Long,  3  Marshall,  386.) 

But  IF  THE  CONTRACT  BE  TAINTED  WITH  FRAUD  it  vitiateai  tifte 
whole  transaction,  and  presents  a  proper  ground  upon  wHic^  to 
declare  it  void 
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Z,  Yvnaat  ib  not  boukd  to  bxajonb  his  ybndob's  titlk  pafbrb.— 
He  might  rely  on  the  statements  of  his  vendor,  and  in  doing  so,  if 
the  statements  relied  on  were  not  true,  the  conseqaences  most  fall  ou 
him  to  whom  confidence  was  given.    (Young  y.  Hopkins,  0  Marsh.  28.) 

John  &  John  W.  Rodman^ For  Appellant, 
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JI7I>GE  PETERS  dslivsred  ths  opinion  of  ths  court. 

This  suit  in  equity  was  brought  by  the  personal  repre- 
sentative of  Thos.  R.  Upshaw  against  S.  L.  Debow  to  subject 
a  tract  of  land  in  Fulton  County  to  sale  to  pay  an  unsatisfied 
iMdance  of  the  purchase-money. 

It  is  alleged  in  the  petition  that  decedent,  on  December 
25,  1860,  sold  to  the  defendant,  the  south-east  and  south-west 
quarters  of  section  A,  of  township  1,  range  6,  west ;  and  the 
aooth-east  firactional  quarter  of  section  5,  township  1,  range  6, 
west;  for  four  thousand  five  hundred  dollars — ^three  thousand 
of  which  was  paid  down,  and  a  note  executed  on  the  day  the 
oontract  was  made  for  the  residue,  due  and  payable  one  day 
after  date;  and  on  the  same  day  decedent  executed  a  deed  to 
defendant  for  the  land,  a  copy  of  which  is  filed  as  part  of  the 
petition;  and  judgment  is  asked  for  the  amount  unpaid  on  said 
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note,  after  deducting  the  credits  indorsed  thereon,  and  for  sale 
of  so  much  land  as  would  be  necessary  to  satisfy  the  same. 

Debow  in  his  answer,  which  he  made  a  cross-petition  against 
the  plaintiff,  the  heirs  of  Thos.  B.  Upshaw,  and  the  heirs  of 
Merriwether,  admits  he  executed  the  note  sued  on  for  part  of 
the  price  of  the  land  he  purchased,  which  he  states  was  four 
thousand  six  hundred  and  thirty-two  dollars,  instead  of  four 
thousand   five  himdred  dollars  as  charged  in  the  petition; 
that  of  the  price  he  paid  down  three  thousand  one  hundred 
and  thirteen  dollars,  and  executed  his  note  for  the  residue, 
being  one  thousand  five  hundred  and  nineteen  dollars,  due 
December  26,  1860;  that  decedent  represented  the  tract  as 
containing  three  hundred  and  eighty-six  acres  when  in  &ot  it 
only  contained  three  hundred  and  four  acres,  as  is  shown  by 
the  deed  under  which  he  claims,  a  copy  of  which  was  filed ; 
that  before  he  made  the  purchase  he  informed  decedent  that 
he  desired  to  engage  in  the  business  of  &rming,  and  would 
only  purchase  land  suited  to  that  business;   that  decedent 
represented  hia  land  as  superior  farming  land,  and  invited  him 
to  go  with  him  to  examine  it,  which  he  did ;  that  decedent 
showed  him  land  south  of  his  tract,  which  was  rich  ridge  land, 
above  overflow,  and  which  he  represented  as  being  within 
his  boundary ;  that  he  did  not  own  nor  propose  towsell  him  in 
the  tract  more  than  thirty  or  forty  acres  subject  to  overflow, 
and  that  the  balance  of  his  tract  was  dry  upland,  well  adapted 
to  farming  purposes,  and  assured  him  that  the  rich   ridge 
land  south  of  his  true   boundary  was  his,  and  relying;   oa 
these  statements  of  decedent  he  made  the  purchase;  that  said 
upland  on  the  south  of  said  boundary  did  not  then  and  never 
did  belong  to  said  decedent,  but  belonged  to  the  heirs   of 
Merriwether,  and  to  consummate  his  fraudulent  purpose   he 
caused  McMurry,  the  surveyor  of  Fulton  County,  to   make 
an  incorrect  survey  by  showing  fidse  comers,  and  had  the 
lines  so  run  as  to  include  the  ridge  south  of  his  true   line. 
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when  he  knew  the  same  did  not  belong  to  him,  and  was 

not  embraced  in  his  deed,  so  as  to  induce  appellee  to  make 

said  contract,  and  that  he  could  not  effect  a  sale  to  him  unless 

that  land  was  included;  that  upon  a  correct  survey  of  the 

quarter  sections  and  fractioDal  quarter  to  which  appellant's 

intestate  had  title,  and  which  he  fraudulently  conveyed  to  him, 

do  Dot  include  said  ridge ;  that  there  are  one  hundred  and 

eighty-two  acres  of  land  between  the  true  southern  boundary 

of  the  land  owned  by  said  decedent  and  the  southern  line 

as  run  by  McMurry,  and  which  he  represented  as  his  true 

southern  line,  and  that  the  land  north  of  the  actual  line  is 

subject  to  overflow,  swampy,  and  very  inferior  to  that  which 

he  represented  to  appellee  he  was  selling  him,  and  not  worth 

half  as  much  as  the  land  he  believed  he  was  getting;  that  he 

entered  upon  the  ridge  land  shown  him  by  intestate  as  a  part 

of  his  purchaae,  md  made  lasting  and  valuable  improvements 

thereon  by  clearing,  fencing,  and  building  houses,  and  was 

not  apprised  of  the  fraud  practiced  on  him   until  recently, 

before  the  institution  of  this  suit;  that  he  accepted  the  deed, 

believing  that  all  the  land  shown  by  said  intestate  to  him  was 

embraced  in  said  deed,  and  never  would  have  made  the 

contract,  nor  accepted  the  deed  if  he  had  not  been  deceived 

by  the  fraudulent  misrepresentations  of  said  intestate  as  to 

the  boundary  of  said  land. 

Merriwether's  heirs,  having  been  made  defendants  to  the 
cross-petition  by  appropriate  pleadings,  assert  title  to  the  land 
south  of  the  true  southern  line  of  said  appellant's  intestate ;  to 
which,  on  final  hearing,  it  was  adjudged  by  the  court  below 
they  were  entitled,  and  judgment  rendered  in  their  favor  for 
the  same.  And  it  was  further  adjudged  that  the  note  sued 
on  should  be  canceled,  and  that  appellee  in  addition  thereto 
recover  against  the  heirs  of  Upshaw,  his  vendor,  the  sum  of 
two  thousand  seven  hundred  and  seventy  dollars,  with  interest 
from  the  date  of  the  judgment,  and  costs;  it  having  been 
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admitted  that  they  had  received  assets  by  descent  from  their  said 
ancestor  more  than  sufficient  to  satisfy  the  same.  From  that 
judgment  Upshaw's  heirs  and  representatives  have  appealed, 
and  Debow  prosecutes  a  cross-appeal;  the  one  complaining 
that  the  judgment  is  for  too  much,  and  the  other  that  the 
contract  was  not  rescinded 

If  cross-appellant  is  entitled  to  a  rescission,  that  will  dis- 
pense with  the  consideration  of  the  questions  raised  on  the 
original  appeal,  and  that  therefore  is  the  primary  question  to 
be  disposed  of. 

In  Campbell  v.  Whittingham,  5  J.  J.  Marsh.  96,  this  court 
held  that  where  a  conveyance  had  been  executed  and  a  vendee 
let  into  possession  a  court  of  chancery  will  not  decree  a  rescis- 
sion of  the  contract,  where  there  is  no  other  ground  for  claim- 
ing its  interposition  than  a  defect  of  title  in  the  vendor — ^the 
vendee  having  an  adequate  remedy  in  an  action  at  law  on  the 
covenants  contained  in  the  deed  of  conveyance — and  there 
would  therefore  be  no  propriety  in  nor  necessity  for  the  inter- 
ference of  the  chancellor;  and  Miller  v.  Long,  3  Marsh.  336,  is 
cited  as  sustaining  the  same  doctrine.  But  if  the  contract  be 
tainted  with  fraud,  it  vitiates  the  whole  transaction,  and  pre- 
sents a  proper  ground  upon  which  to  declare  it  void. 

The  first  fact  to  be  noticed  in  this  case  is  that,  upon  a 
survey  of  the  land  conveyed  to  appellee,  it  is  found  to  &11  far 
below  in  quantity  that  represented  in  the  deed  to  appellee,  and 
that  the  deed  under  which  the  intestate  claimed  calls  for  tliree 
hundred  and  four  acres  only,  when  in  the  deed  he  made  to 
appellee  calling  for  the  identical  quarter  and  fractional  quarter- 
sections  he  professes  to  convey  three  hundred  and  eighty-eix 
acres,  knowing,  as  he  must  have  done,  what  the  deed  to  him 
called  to  contain. 

2.  He  knew  that  the  high  fertile  land  lying  south  of  his 
line,  and  which  he  represented  as  his  land,  and  informed 
appellee  would  be  included  in  his  sale,  formed  the  principal 
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mduoemeDt  with  appellee  to  make  the  purchase ;  and  ho,  as 
most  be  presumed,  caused  the  survey  to  be  made  so  as  to 
include  said  land,  and  in  doing  so  he  departed  from  the  true 
Hues  and  comers  of  his  own  land.  This  departure  and  error 
in  the  survey  are  shown  by  tlie  evidence  of  Tyler  and  Brevard, 
practical  surveyors,  both  of  whom  were  upon  the  ground, 
found  the  true  original  lines  and  comers  of  intestate's  land, 
and  also  traced  the  survey  made  by  McMurry  for  intestate, 
having  been  shown  where  he  ran  the  lines  of  his  survey  by 
the  men  who  carried  the  chain  when  that  survey  was  made,  and 
by  a  plat  of  both  surveys  explain  the  difference  in  location. 

3.  Although  McMurry  made  the  survey  for  said  intes- 
tate, and  made  the  quantity  three  hundred  and  eighty-six 
acres,  when  he  made  the  deed  to  appellee  he  did  not  describe 
the  metes  and  bounds  of  the  tract  as  made  by  McMurry,  but 
describes  the  land  by  quarter  and  fractional  quarter-sections, 
precisely  as  it  was  described  in  his  deed,  and  then  gives  the 
quantity  different,  representing  the  quantity  therein  to  be 
eighty-two  acres  more  than  his  deed  calls  for. 

It  seems  to  the  court  appellants,  under  these  circumstances, 
have  no  peculiar  claims  on  the  chancellor  to  aid  them  in  en- 
forcing a  contract  procured  to  be  made  by  misrepresenting 
material  facts  to  a  vendee,  who  appears  to  have  been  a  stranger 
in  the  country,  and  which  were  confided  in,  and  by  which  ap- 
pellee was  put  off  his  guard,  as  may  be  presumed,  and  where 
the  precise  location  and  situation  of  the  land  could  not  have 
been  ascertained  without  a  correct  survey  of  it.     Nor  was  he 
boand  to  examine  the  title-papers.     He  might  rely  on  the 
statements  of  his  vendor,  and  in  doing  so,  if  the  statements 
relied  on  were  not  true,  the  consequences  must  fall  on  him  to 
Trhom  confidence  was  given.    (Young  v.  Hopkins,  6  Mon.  23.) 
Wherefore  the  judgment  is  reversed  on  the  cfoss-ai>peal  of 
Debow^,  and  the  cause  is  remanded  with  directions  to  cancel 
the  deed  to  him  and  to  set  aside  the  sale,  and  to  refer  the  case 
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to  the  master  with  directions  to  charge  Debow  with  the  rentn 
since  he  took  possession  of  the  land  owned  by  Upshaw^  and 
for  the  value  of  any  wood  and  timber  he  may  have  sold  from 
said  land,  and  deterioration  of  soil,  and  credit  him  by  the 
interest  on  the  amoont  of  purchase-money  actually  paid  by 
him,  and  the  ameliorations  he  may  have  made  on  the  land 
owned  by  Upshaw.  The  judgment  is  affirmed  on  the  original 
appeal. 
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▲FFXAL  FBOM  MADDOV  CIBCUIT  OOnT. 

t.  Petition  to  be  taken  as  trite  unless  denhed  bt  answer. — **  Whea 
the  plaintiff  filed  with  the  petition  his  own  affidsTit,  stating  that  any 
of  the  allegations  thereof  recited  in  the  affidarit  are  true,  and  known 
to  be  so  by  the  defendant,  and  that  they  can  not  be  prored  or  shown 
otherwise  than  by  his  answer  so  far  as  affiant  beUeTea,  sach  allega- 
tions»  unless  denied  by  the  answer,  shall  be  taken  as  tmeu**  (GItiI 
Code,  section  489.) 

^  The  affidATit  prescribed  by  said  section  489  of  the  Ciril  Oode  may  be 
made  with  the  same  effect  in  the  petition  itself,  or  in  an  amended 
petition. 

8.  Answer  can  not  be  filed  wrrnonr  xntbrino  AFPSARAHOB..^lh  th^ 
case  defendant,  a  non-resident,  without  service,  by  counsel  filed  an 
answer,  sworn  to  by  him  in  the  state  of  Indiana,  controverting  some 
of  the  allegations  of  the  petition,  and  asking  a  dismiflsion  of  Ute 
action  and  a  judgment  for  his  costs;  but  with  the  precaationazy 
statement  in  the  answer  that  it  was  made  without  entering  his  per^ 
sonal  appearance  in  the  action,  which  he  distinctly  refused  to  do. 
Mdd^  that  after  filing  his  answer  as  above  stated,  the  defendant  mnA 
be  regarded  as  a  party  before  the  court,  and  a  personal  Jodsment 
was  authorized  against  him  on  such  appearance. 

8.TUBNEB, For  Appellant. 
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Capebtoh^ For  Appellee, 

GITBD 
Oiril  Code,  aeotioiis  488,  761,  762,  4S0,  8«. 

JUDGS  HABDIK  dxlztxbsd  thb  opikiov  of  tbs  ooubt. 

The  appellant  sold  a  female  slave  named  Jane  to  the  ap> 
pellee  for  four  hundred  dollars  in  1860^  and  executed  and 
delivered  to  him  a  bill  of  sale  containing  a  warranty  of  the 
soundness  of  the  slave.  Subsequently  the  appellant  removed 
from  this  state;  and  the  slave  proving  to  have  been  diseased^ 
this  suit  in  equity  was  brought  by  the  appellee  for  the  breach 
of  warranty,  and  to  attach  in  the  hands  of  James  Bankin  a 
debt  of  three  hundred  dollars  which  he  owed  the  appellant. 

In  the  progress  of  this  proceeding  in  rem  the  plaintiff  filed 
an  amended  petition,  alleging  certain  material  facts,  and  stating 
that  the  same  were  true,  and  known  to  be  so  by  the  defendant; 
and  &a,tj  so  fitr  as  the  plaintiff  knew  or  believed,  they  could 
not  be  proved  or  shown  otherwise  than  by  the  defendant's 
answer.    These  statements  were  equivalent  to  the  affidavit' 
aaihoriced  by  section  439  of  the  Civil  Code  of  Practice,  and 
the  averments  of  the  amended  petition  might  have  been  taken 
as  trae,  if  not  denied  by  the  defendant  by  an  appropriate 
answer.     Apparently  to  avoid  this  effect,  the  defendant  by 
coonsel  filed  an  answer,  sworn  to  by  him  in  the  state  of 
Indiana,  controverting  some  of  the  allegations  of  the  amended 
petition,  and  asking  a  dismission,  of  the  action  and  a  judg- 
ment for  his  costs,  but  with  the  precautionary  statement  in 
the   answer  that  it  was  made  without  entering  his  personal 
appecaranee  in  the  action,  which  he  distinctly  refused  to  do. 
The  circuit  court  adjudged  that  the  plaintiff  was  entitled  for 
the  breach  of  warranty  to  the  sum  of  $357.71,  with  interest 
from  the  24th  of  March,  1865,  and  also  the  sum  of  forty  dol- 
larSy  mrith  like  interest;  and  ordered  the  payment  by  Bankin 
of  three  hundred  dollars,  with  interest  from  January  1,  1868, 
Vol.  Vn.— 30 
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in  part  satisfiiotion  of  said  indebtedness.  But  although  the 
pleading  of  the  plaintiff  was  such  as  to  aathorize  a  personal 
judgment  against  the  defendant  upon  proper  service  of  process 
or  appearance,  the  court,  being  of  the  opinion  that  the  de- 
fendant was  not  personally  before  the  court,  refused  to  render 
a  personal  judgment  against  him;  and  for  this  the  plaintiff 
now  seeks  a  reversal  of  the  order  dismissing  the  residue  of 
the  action. 

Whatever  may  have  been  the  purpose  of  the  plaintiff  in 
amending  the  petition,  or  of  the  defendant  in  answering  it,  we 
are  constrained  to  regard  the  action  of  the  defendant  as  a 
substantial  personal  appearance  in  the  action.    Notwithstand- 
ing the  disclaimer  in  the  answer  of  any  intention  to  enter  the 
personal  appearance  of  the  defendant,  as  the  answer  must  have 
had  the  effect  of  a  pleading  filed  under  ordinary  circumstanceay 
and  thus  have  afiected  the  rights  and  responsibilities  of  ihe 
plaintiff,  and  enabled  the  defendant  on  the  issues  thus  formed 
to  contest  the  plaintiff's  claim,  and  to  recover  his  costs  if  sac- 
cessfiil  in  the  defense,  we  must  regard  the  position  of  the 
defendant  after  filing  his  answer  as  that  of  a  party  personally 
before  the  court;  and  the  court  erred  in  refusing  to  render  a 
personal  judgment  in  the  action. 

Wherefore  the  judgment  appealed  from  is  reversed,  and 
the  cause  remanded  for  further  proceedings  not  inoonmstent 
with  this  opinion. 
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▲FPXAL  FBOM  WOODFORD  CIRCUIT  COURT. 
BZFBCTAHCIBS  ARE  NOT  THB  SUBJECTS  OF  TALID  SALES-— SPBCIFTC  BXBCU- 

noN  OF  SUCH  CONTRACTS  WILL  NOT  BE  ENFORCED. — A  hosband  and 
wife  undertook  to  sell  her  interest  in  real  and  personal  estate,  as 
expectant  devisee  of  her  father,  for  the  sum  of  seven  hundred  and 
fifty  dollars,  and  they  covenanted  to  pay  their  vendor  fifteen  hundred 
dollars  "m  liquidated  damage*''''  if  they  failed  to  secure  to  him  a 
good  legal  title  within  twelve  months  after  the  death  of  the  testator. 
The  vendee  took  possession  after  the  death  of  the  testator,  and  the 
contract  was  acquiesced  in  for  several  years,  and  until  the  death  of 
the  husband.    Aftor  his  death  the  vendee  sued  for  a  specific  execu- 
tion of  the  contract,  and  if  this  should  be  refused,  then  for  the  fifteen 
hundred  dollars  damages  stipulated  in  the  contract    Held^ 
F%rst,  a  specific  execution  of  the  contract  is  refused. 
Second^  the  covenant  to  pay  the  fifteen  hundred  dollars  "oj 
Uguidatsd  damage*  **  is  held  to  be  the  expression  of  a  penalty,  and 
not  88  a  binding  stipulation  to  pay  that  amount  in  any  event  if  there 
should  be  a  failure  to  convey. 

Third,  that  the  estate  of  the  husband  was  liable  to  the  vendee 
fcfr  the  amount  actually  paid,  subject  to  a  credit  for  the  personal 
estate  received  or  retained  under  the  contract. 

Fhurth,  that  during  the  time  the  sale  was  acquiesced  in  up  to  the 
deatb  of  the  husband  no  interest  or  rent  is  to  be  charged. 

J^fth,  the  statute  of  limitations  did  not  commence  to  run  while 
the  Y-endor  lived,  and  acquiesced  in  his  vendee^s  (the  plaintiffs)  pes- 
sesBion  and  use  of  the  property  under  the  contract. 

PoBTKB  &  GBEATHOUSEy For  Appellant^ 

CITED 

LitteU^s  SeL  Gas.  407,  Boulware  v.  Craig,  Ac. 

Sedgwick  on  Damages,  page  418. 
8  Metcalfe,  474,  Wheeler  v.  Wheeler. 
4  Bush,  858,  McBee  v.  Myers,  Ac 
2  Duvall,  157,  Smith  r.  Gorin. 
1  Parsons  on  Contract,  879. 
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1  Marahall,  424,  Oiaham  v.  Hackwith. 

8  Story's  Equity,  sections  1818, 1814, 181S,  18ia 
6  Bingham,  141,  Eemble  r.  Farren. 

2  Bos.  &  PnL  848,  Astley  v.  Weldon. 
17  Wendell,  447,  Darkin  t.  Williams. 
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CITBD 
8  Metcalfe,  477,  Wheeler  v.  Wheeler. 
Adamses  Equity,  top-page  886. 

JUDGE  HARDIN  DSLiYxasD  thb  ofiniov  or  ths  ooubt. 

Robert  Lowry,  the  father  of  the  appellant,  Samuel  C. 
Lo¥n7,  and  of  Margaret  Monday,  one  of  the  appellees,  died 
in  1860,  leaving  a  will  executed  in  1842,  devising  two  sevenths 
of  his  real  estate  to  the  appellant,  and  one  seventh  part  to 
said  Margaret,  and  the  residue  to  other  devisees. 

Anticipating  the  death  of  the  testator  and  the  establish- 
ment of  the  will  as  made,  said  Margaret  and  her  husbaxid, 
Edmund  Munday,  entered  into  a  contract  with  the  appellant 
on  the  12th  of  March,  1856,  whereby  they  undertook  to  sell 
him  their  interest  as  expectant  devisees  in  the  land,  and  also 
in  the  personal  estate  of  the  testator,  for  the  price  of  seven 
hundred  and  fifty  dollars,  which  was  paid. 

It  appears  that  at  the  death  of  Robert  Lowry,  or  shortly 
thereafter,  the  will  being  admitted  to  record,  the  appellant 
took  possession  of  the  interests  in  the  land  devised  to  himself 
and  Mrs.  Munday,  but  no  conveyance  was  made  to  him  in 
conformity  with  the  contract;  and  Edmund  Munday  died  in 
July,  1866,  without  refunding  the  money  received  under  the 
contract,  but  having  continuously  acquiesced  in  the  sale  and 
the  possession  and  claim  of  the  appellant  under  it. 

In  September,  1867,  this  suit  in  equity  was  institated 
by  the  appellant  against  Margaret  Munday  and  the  personal 
representative  and  heirs  of  Edmund  Munday,  deceased,  for 
a  specific  execution  of  the  contract  by  said  Mai^aret ;  or  if 
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that  ooold  not  be  ooeroed,  then  for  the  recovery  of  fifteen 

hundred  dollars,  which  it  was    stipulated  in   the  contract 

Monday  and  wife  would  pay  ''as  liquidated  damages''  if  they 

Med  "  to  secure  to  said  Samuel  C.  Lowry  a  good  legal  title 

to  said  undivided  seventh  part  of  said  tract  of  land  within 

twelve  months  next  after  the  death  of  said  Robert  Lowry/' 

The  personal  representative  and  heirs  of  Edmund  Munday 

controverted  the  asserted  right  of  recovery  on  the  contract  on 

the  grounds  that  the  supposed  interest  of  Mrs.  Munday  as 

devisee  was  not  the  subject  of  a  valid  sale,  and  the  written 

memorial  of  the  contract  was  therefore  inoperative  and  void, 

and  ihey  relied  on  the  statute  of  limitations  as  a  bar  to  a 

recovery  on  the  implied  assumpsit  of  Munday  to  reftind  the 

seven  hundred  and  fifty  dollars;  and  said  Margaret  Munday, 

in  addition  to  these  grounds  of  defense,  pleaded  her  coverture 

as  exonerating  her  from  responsibility  on  the  contract,  and  by 

a  cross-petition  she  sought  a  recovery  against  the  plaintiff  of 

her  interest  as  devisee  of  Robert  Lowry  and  an  account  of 

rents  of  the  land. 

The  circuit  court  was  of  the  opinion  that,  as  the  supposed 
right  in  expectancy  was  not  the  subject  of  sale,  the  contract 
was  without  obligatory  force  for  any  purpose ;  and  more  than 
five  years  having  elapsed  since  the  payment  of  the  money  by 
the  pluntiff,  the  claim  to  recover  it  back  was  barred  by  limit- 
ation, and  hence  the  court  dismissed  the  petition;  and  this 
appeal  is  from  that  judgment. 

Aooording  to  repeated  decisions  of  this  court  the  contract 
was  not  such  as  the  law  would  specifically  enforce,  even  if  the 
coverture  of  Mrs.  Munday  did  not  interpose  any  obstacle  or 
bar  to  its  specific  execution,  so  far  as  a  conveyance  or  any 
relief  against  her  was  sought  in  this  action ;  but  we  see  no 
sufficient  reason  for  exempting  the  estate  of  Edmund  Munday 
from  liability  on  bis  covenant  for  indemnity  expressed  in  the 
written  contract.    Li  our  opinion,  however,  the  measure  of 
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reooverjy  even  on  the  oontract|  was  the  sum  actually  paid, 
subject  to  credit  for  Mrs.  Mundaj's  share  of  the  personal 
estate,  if  it  should  appear  to  have  been  received  or  retained 
by  the  plaintiff,  and  neither  interest  nor  rent  should  be  charged 
for  any  time  previous  to  the  death  of  Edmund  Munday.    We 
regard  the  conditional  agreement  to  pay  fifteen  hundred  dol- 
lars ''as  liquidated  damages''  as  the  expression  of  a  penalty, 
and  not  as  a  binding  stipulation  to  pay  that  amount,  in  any 
event,  if  there  should  be  a  fidlure  to  convey  the  one  seventh 
part  of  the  land.    It  seems  to  us,  moreover,  that  if  it  were 
true  that  no  right  of  action  existed  on  the  contract,  and  that 
the  plaintiff's  only  remedy  was  on  an  implied  liability  of 
E.  Munday  to  refund  the  money  received  by  him,  still  the 
statute  of  limitations  did  not  commence  to  run  while  he  lived 
and  acquiesced  in  the  plaintiff's  possession  and  use  of  the 
property  under  the  contract.     It  results  that  the  court  erred 
in  dismissing  the  petition. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  tUs 
opinion. 
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Gaib  80— FBTTnON  ORDINART— Dbcsmbkb  81. 

Spadone  v.  Beed  and  Thompson. 

AFPKAL  FBOM  OARRAXD  OIBCUIT  OOUBT. 

1.  To  BBHDKB  A  OORTRACT  TOID  ON  THE  GBOUND  THAT  IT  WAS  MADB  BT 
AN    mnJCKNflBD   FSDDLBR,  WHAT  MUST   BB  FRBBUMBIX — ^WhCB   there 

is  no  allegation  or  proof  conducing  to  show  that  the  retailer  of  goods, 
etc,  not  the  product  or  manufacture  of  this  state,  was  at  the  time  of 
the  sale  engaged  in  the  business  of  peddling  without  the  license 
required  by  law,  the  legal  presumption  is  that  he  had  a  right  to  sell. 
Hence  contracts  made  with  him  for  the  sale  of  such  articles  were 
not  Toid. 
8b  The  laws  regulating  peddling  do  not  require  that  peddlers  shall  own 
the  goods,  etc.,  sold  by  them. 

8.   AOBSBMENT  TO  FAT  A  DBBT    *'T0   ANOTHER**   IS    NOT   AN    AOBBEMBNT 

TO  FAT  THB  DEBT  ''OF  ANOTHBR.** — ^Thc  ststuto  of  frauds  and  per- 
juries does  not  apply  to  an  agreement  with  one  to  pay  a  debt  which 
he  owes  to  another.  In  this  case  such  a  contract  is  enforced  by  the 
beneficiary  in  an  action  in  which  the  other  two  parties  are  made 
defendants. 

AuLAK  A.  BuBTON, For  Appellant, 
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24  Howard,  173,  Almy  ▼.  California. 
12  Wheaton,  661-8,  Brown  v.  Maryland. 
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1  Duvall,  78,  North  v.  Robinson. 
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Act  of  March,  1866,  2  Stanton,  276. 
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JUDGE  LINDSAY  DnjTSRXD  thb  oponov  or  ths  oofuvr. 

The  watches  constituting  the  consideration  for  the  notes 
sned  on  in  this  action  were  sold  by  Duncan,  the  agent  for  the 
appellant.    There  is  no  allegation  in  the  pleadings  of  either 
one  of  the  defendants,  nor  any  proof  whatever,  conducing  to 
show  that  Duncan  was  at  the  time  of  the  sale  engaged  in  the 
business  of  peddling  without  the  license  required  by  law. 
The  legal  presumption  is  that  he  was  not.    We  must  therefore 
presume  that  he  had  the  legal  right  to  retail  ''goods,  wares, 
and  merchandise,  not  the  product  or  manufacture  of  this 
state;"  hence  contracts  made  with  him  for  the  sale  of  soch 
articles  were  not  void,  although  the  owner  of  the  same  was  a 
resident  merchant  of  a  different  state.    The  laws  regulating 
peddling  do  not  require  that  peddlers  shall  own  the  goods, 
wares,  and  merchandise  sold  by  them.    There  is  nothing  in 
this  conclusion  in  conflict  with  the  opinion  of  this  court  in  the 
case  of  Bull  v.  Harrigan,  17  B.  Mon.  352.    The  facts  of  that 
case  are  not  set  out  in  the  opinion,  but  we  may  safely  assume 
that  it  was  shown  to  the  court  that  neither  the  owner  of  the 
goods  sold  nor  his  agents  were  licensed  peddlers.    The  exact 
character  of  the  contract  by  which  Thompson  became  pos- 
sessed of  the  goods  of  Reed  can  not  be  ascertained  firom  the 
proof  before  this  court.    The  amended  answer  of  Reed  afibrdfl 
the  most  satisfactory  explanation  given  by  either  one  of  the 
contracting  parties,  and  although  this  amendment  is  in  conflict 
with  his  original  answer,  the  statements  therein  contained  are 
established  wi(h  a  reasonable  degree  of  certainty  by  a  prepon* 
deranoe  of  the  evidence.    Thompson  dsums  that  he  purchased 
Reed's  entire  stock  of  watches,  jewelry,  etc.,  and  paid  him  for 
the  same;  but  he  fails  to  adduce  any  proof  as  to  the  time, 
place,  manner,  or  amount  of  such  payment.    It  is  more  rea* 
sonable  to  conclude  that  he  became  Reed's  partner.    TTpon 
this  hypothesis  we  can  account  for  the  fact  that  the  notes 
given  for  stock  subsequently  purchased  were  executed  in  the 
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name  of  Beed  &  Co.^  as  shown  by  the  testimony  of  the  cashier 
of  the  bank  at  Lancaster,  at  which  place  said  notes  were  paid; 
and  for  the  farther  fact  that  Beed  continued  in  the  establish- 
ment until  he  went  South,  and  returned  to  it  at  once   upon 
coming  back  to  the  town  of  Lancaster.    The  debt  of  Beed  to 
Akin,  which  Thompson  agreed  to  pay,  together  with  some 
other  small  debts  whidi  he  agreed  to  and  afterward  did  pay, 
when  added  to  the  three  notes  owing  by  Beed  to  Spadone,  the 
appellant,  make  up  about  the  amount  of  eleven  hundred  dol- 
lars, one  half  of  the  value  of  the  stock  on  hand  at  the  time 
of  the  alleged  purchase,  as  shown  by  the  invoice  taken  a  few 
days  before.  We  think  the  facts  proven  not  only  establish  the 
partnershijp,  but  that  it  was  part  of  the  contract  between  Beed 
and  Thompson  that  the  latter  was  to  pay  off  and  discharge 
the  notes  sued  on  in  this  action.    Appellant  then  properly 
alleged  in  his  petition  that  the  appellee  Thompson  was  in- 
debted to  Beed;  and  as  this  indebtedness  was  to  be  discharged 
by  the  payment  of  appellant's  notes,  the  court  had  the  right, 
as  Beed,  who  was  a  party  to  the  action,  made  no  objection 
thereto,  to  substitute  Spadone  to  Beed's  rights  under  said 
contract,  and  to  render  a  personal  judgment  in  his  &vor 
against  Thompson. 

The  statute  of  frauds  can  not  be  made  available  as  a  defense 
to  this  action.    The  promise  of  Thompson  to  pay  the  debt  of 
Beed  vms  not  made  to  Beed's  creditor,  but  directly  to  Beed 
Jiimself,  and  therefore  can  be  enforced,  although  not  in  writing. 
In  our  opinion  the  circuit  court  erred  in  dismissing  the 
petition  of  appellant  as  to  the  appellee  Thompson.    Its  judg- 
ment is  therefore  to  that  extent  reversed,  and  the  cause  re- 
manded with  instructions  to  enter  judgment  against  Thompson 
Ibr  the  amount  of  the  notes  sued  on. 
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VinMB  T.  Lookard  &  Ireland. 


CUn  81— FETmON  ORDINARY— Dbcbmbeb  7. 

Yinsen  v.  Lockard  &  Ireland. 

▲  PPBAL   TROM   QBSXNUP   OIBOUIT   COVBT. 

1.  QBjacnoN  to  ohanob  of  tenub  is  waivbd  by  a  sabBequent  appear 
anoe  In,  and  failare  to  object  to  the  juriBdiction  of,  the  court  to  wfaich 
the  action  was  transferred. 

9l  Howerer  irr^^lar  the  action  of  the  court  may  ha^e  been  in  transfer- 
ring  the  caose,  the  apparent  acquiescence  of  the  appellant  in  it,  and 
his  subsequent  appearance  and  failure  to  object  to  the  jurisdiction  of 
the  court,  constituted  a  wairer  of  any  right  be  may  hare  had  to  do 
so  in  the  court  below;  and  it  is  not  an  available  ground  for  reveaang 
the  judgment  in  the  Court  of  Appeals. 

8.  iBFAlfCT  n  AN  ATAILABLB  DEFBN8B  IN  AN  ACTION   ON   TBB  OONTRACT 
TO  KNFOBCB  A  JOINT  LIABILITT  AGAINST  HIH,  AS  A  SBCRBT  PABTKBB, 

for  goods  purchased  ostensibly  by  his  co-defendant  on  the  falae  repre- 
sentations of  the  infant  as  to  the  solvency  of  his  co-defendant,  in 
order  that  they  might  both  profit  by  obtaining  the  gootls.    The 
in  this  case  did  not  seek  to  avoid  the  sale  and  reclaim  the  goods, 
even  to  recover  on  the  ground  of  fraud. 

L.  T.  MoOBE, For  Appellant^ 
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2  Marshall,  485,  Qreen  v.  Qreenbank. 
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JUDGE  HARDIN  dslitxbvd  th»  oFnriov  of  th«  court. 

• 

The  appellees  commenced  this  action  in  the  Lawrence  Cir- 
cuit Court  against  James  H.  Marcum  for  the  recovery  of 
$320.85^  upon  an  account  for  goods  and  merchandise  sold 
and  delivered  to  him^  and  afterward^  on  an  amended  petition 
alleging  that  the  appellant,  Z.  C.  Vinsen,  was  a  secret  partner 
of  Marcum,  sought  to  recover  against  them  jointly.     Marcum 
did  not  defend  the   action,  and   a  judgment  was  rendered 
against  him  by  default.  Vinsen  filed  an  answer,  controverting 
all  the  material  allegations  of  the  petition  as  amended ;  and  it 
being  afterward  suggested  of  record  that  the  judge  of  the 
court  had  been  engaged  as  an  attorney  for  one  of  the  parties, 
and  they  not  agreeing  in  the  selection  of  a  special  judge  to 
try  the  case,  it  was  transferred,  without  objection,  to  the 
Greenup  Circuit  Court,  in  which  court  the  cause  was  prepared 
and  finally  tried ;  the  defendant  in  the  mean  time  amending 
his  answer,  and  presenting  the  additional  ground  of  defense 
that  he  was  an  infant  at  the  time  of  the  sale  and  delivery  of 
the  goods,  and  not  legally  bound  by  the  contract  of  purchase. 
The  issues  being  tried  in  equity,  the  court  rendered  a  judg- 
meot  against  Vinsen,  and  he  has  appealed  to  this  court. 

The  first  ground  assigned  for  a  reversal  is,  that  as  no 

attempt  was  made  to  elect  a  special  judge  of  the  Lawrence 

Circuit   Court,  as  contemplated  by  the  amendatory  act  of 

January  2,  1866  (Myers's  Supplement,  page  693),  the  order 

chaxiging  the  venue  was  unauthorized,  and  the  Greenup  Circuit 

Ooturt  did  not  acquire  jurisdiction  of  the  cause;  but,  however 

ixrre^i:tlftr  the  action  of  the  court  may  have  been  in  transferring 

the    cause,  the  apparent  acquiescence  of  the  appellant  in  it, 

and    Ills  subsequent  appearance  in  the  Greenup  court,  and 

fi^ilare  to  object  to  its  jurisdiction,  constituted  a  waiver  of  any 

jigixt    be  may  have  had  to  do  so  in  the  court  below,  and  it  is 

oot^    no^BV^  &n  available  ground  for  reversing  the  judgment  in 

this  court- 
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Bat  although  the  evidence  oonduoes  not  only  to  prove  the 
existence  of  a  seeret  partnership  between  the  appellant  and 
Marcum  in  the  purchase  of  the  goods,  but  a  frandolent  com*- 
bination  between  them  to  effect  the  purchase  of  the  goodsy 
ostensibly  by  Marcum  alone,  on  the  fiJse  representations  of 
the  appellant  as  to  his  solvency,  in  order  that  they  might  both 
profit  by  obtaining  the  goods;  yet  as  the  action  was  founded 
on  the  contract,  and  sought  to  enforce  a  joint  liability  of  the 
appellant  with  Marcum,  and  not  to  avoid  the  sale  and  reclaim 
the  goods,  nor  even  to  recover  on  the  ground  of  fi^ud  prao- 
ticed  by  the  appellant,  the  &ct  of  his  infancy  being  proved,  it 
constituted  a  bar  to  the  action,  and  the  court  should  have  ao 
adjudged. 

This  case  differs  essentially  from  the  case  of  Bidley  v. 
Bamberger,  11  B.  Monroe,  113,  and  others  to  which  we  have 
been  referred,  which  sustain  the  doctrine  that  under  peculiar 
circumstances  an  infant  seeking  to  avoid  his  executed  con- 
tract, and  recover  back  property  sold  or  exchanged  for  a  &ir 
equivalent  without  restoring  the  consideration,  will  be  denied 
relief 

Wherefore  the  judgment  is  reversed,  and  the  oaoae 
manded  with  directions  to  dismiss  the  action. 
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0a8B  23— petition  EQUITY— Jakuart  5. 

Duvall  and  wife  v.  Graves,  &c. 

▲FFSAL  YBOM  LOUIBTILLB  OOJlMOXBT  OOUBT. 

1  A  WIFB*8  eSHBRAL  PBOPBRTT  DXJBINa  HBR  INFANCT  MAT  BB  OONYKBTBD 
OITO   8BPARATB   E8TATB   BY  AN  ABTBNT7PTIAL  8ETTLB1CBI1T  AKD  OOB- 

TBTAHCB  TO  A  TRT78TEB. — ^FoF  the  puTpose  of  Becoriiig  to  the  wifo, 

who  was  then  an  infant,  the  exdosiye  right  to  all  her  estate  inherited 

from  her  decdtaed  father,  she  and  her  contemplated  husband,  in  1888; 

oonveyed  all  her  property  to  her  mother  in  trust,  with  power  to  sell 

with  her  concurrence.    In  1845  the  trustee,  with  the  concurrence  of 

the  wife,  sold  and  conveyed  six  and  a  half  acres  of  the  trust  land, 

dtoated  in  the  suburbs  of  Louisyille — the  deed  being  signed  and 

adknowledged  by  herself  and  her  trustee.    After  the  purchaser  and 

hia  Yendees  had  undisputed  possession  for  more  than  twenty  years, 

tikis  action  was  institated  by  the  husband  and  wife  for  the  recovery 

of  the  land,  on  the  ground  that  in  consequence  of  her  infancy  the 

power  of  sale  was  void  and  not  oonfirmable;  and  if  only  voidable^ 

and  therefore  confirmable,  the  deed  of  1845  did  not  confirm  the 

Mde,  simply  because,  though  then  not  an  infant,  she  was  still  ooverti 

and  her  iusband  did  not  Join  in  the  deed.     The  judgment  of  the 

ehantMor  dUmiuing  the  petition  i»  affirmed,    Eield, 

flL  Thm  husband's  ooncubbbncb  was  not  NBCB88ABT  to  a  Confirmation 
of  the  conveyance  of  1845.  "Within  the  scope  and  prescribed  limita- 
tions of  the  deed  of  tmst  the  sole  beneficial  owner  of  the  estate  was, 
though  covert^  yet  in  law  a  feme  eole,  and  as  such  could  consent  to 
the  sale  and  conveyance  by  her  trustee  as  effectually  without  as  with 
her  husband's  concurrence.  (4  Kent,  824;  Sugden  on  Powers,  182; 
B  Story^s  Equity,  sections  1388-90;  Tudor's  Leading  Cases  on  Real 
Property,  287;  Burg^n  v.  Chenault,  9  B.  Monroe,  287.) 

K    TYlB   HUSBAND  WAS  B8T0FFBD  BY  HIS   OONOURRENCB   IN   THE   DEED   OF 

TBUsrr,  and  had  no  interest  in  the  execution  of  the  powers;  oonse- 
qnently  the  reason  for  requiring  his  concurrence  in  a  conveyance  of 
Us  ivif  e*8  general  property  does  not  apply  to  the  conveyance  of  1845 
of  a  portion  of  her  separate  estate  not  derived  from  him  by  gift  or 
otherwise,  and  to  the  disposition  of  which  by  her  trustee  and  herself 
he  liad  consented  by  the  most  solemn  of  acts  and  most  sacred  of 
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4.  It  is  not  material  whether  the  wife  united  in  the  conveyance  of  1845 
for  the  formal  purpose  of  merely  expressing  her  concurrence  as  re- 
quired by  the  deed  of  trust,  or  had  joined  her  trustee  in  the  sale,  as 
the  vendor  of  the  title.  In  either  aspect  the  title,  both  legal  and 
equitable,  passed  to  the  purchaser  beyond  the  power  of  her  husband. 

6.  The  long  lapse  of  time,  with  all  its  presumptions,  and  the  strong 
consideration  that  the  sales  of  her  separate  estate  have  resulted  in 
another  separate  estate,  which  may  be  equivalent  and  which  she  has 
enjoyed  for  more  than  twenty  years,  might  alone  be  an  equitable 
quietus.  Here  is  an  equity  which,  when  she  seeks  equitable  relief, 
should  be  deemed  sufficient  to  rebut  all  her  asserted  equity  in  a  couit 
of  conscience, 

8.  Thb  PRivrLBOR  OF  INFANCT  TO  AVOID  00NTRACT8. — It  might  be  mote 
wise  and  consistent  to  declare  no  contract  void  on  account  of  infancy 
only,  but  to  pronounce  all,  except  those  for  necessaries,  which  are 
necessarily  binding,  voidable  at  the  ir^anVe  dectunu  (Perkins  on 
Conveyancing,  section  12;  Tyler  on  Infancy  and  Coverture,  ISd,  463; 
8  Barrow,  1804;  Breckinridge's  heirs  v.  Ormsby,  1  J.  J.  Marsk  241.) 
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OHISF  JUSTICE  ROBERTSON  dkliysbkb  thk  opikioh  of  tbx  odubt. 

On  the  15th  of  February^  1838^  Claudius  Duvall  and  Julia 
Ann  'NLeroer,  co-appellants  in  this  case,  intermarried  in  Ken- 
tucky, Habere  she  owned  a  competent  estate,  real  and  personal, 
inherited  firom  her  deceased  &ther.    She  then  being  an  in&nt 
and  C^Audius  insolvent,  they  made  an  antenuptial  settlement 
fi>r  securing  to  her  the  exclusive  right  to  all  her  estate  against 
him    and  his  creditors;  and  for  that  purpose  thev  jointly 
executed  a  deed  conveying  all  the  property  to  her  mother, 
yyinnefy  Mercer,  in  trust,  with  power  to  sell,  with  her  concur- 
rence, any  or  all  of  the  estate,  and  apply  the  proceeds  to  her 
exclusive  use. 

Vou  Vn.— 31 
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The  trustee,  with  the  concurrence  of  the  beneficiary,  having 
soon  converted  some  of  the  movable  property  into  money,  by 
the  aid  of  which  the  husband  made  considerable  profit,  he 
bought  therewith  a  valuable  house  and  lot  in  the  city  of  Lon- 
isville,  and  still  holds  the  legal  title  as  conveyed  to  himself  to 
the  exclusive  use  of  the  wife. 

In  the  year  1 845  the  trustee  also  sold  and  conveyed  about  six 
acres  and  a  half  of  the  trust  land  in  the  suburbs  of  Louisville, 
by  a  deed  in  fee-simple,  expressing  the  beneficiary's  concur- 
rence, and  signed  and  acknowledged  by  herself  as  well  as  by 
the  trustee,  properly  certified  and  recorded. 

After  undisturbed  possession  by  the  purchaser  and  his  suc- 
cessive vendees  for  several  years,  this  suit  was  brought  in  the 
Louisville  Chancery  Court  by  Duvall  and  wife  against  the 
present  occupant  for  recovering  the  land,  on  the  ground  that 
in  consequence  of  her  in&ncy  the  power  of  sale  was  void  and 
not  confirmable ;  and  that,  if  only  voidable  and  therefore  con- 
firmable,  the  deed  of  1845  did  not  confirm  the  sale,  chiefly 
because,  though  then  not  an  in&nt,  yet  Mrs.  Duvall  was  still 
covert,  and  her  husband  did  not  join  in  the  deed. 

The  chancellor  dismissed  the  petition,  and  the  appellants 
seek  a  reversal. 

Whatever  may  have  been  the  chancellor's  reasons  for  his 
decree,  we  concur  in  his  conclusion. 

1.  The  petition  does  not  attempt  to  avoid  the  Mtt^emen^  on 
the  ground  of  infancy,  but  virtually  confirms  it,  and  objects 
only  to  the  validity  of  the  sale  of  the  land  to  the  first  pur- 
chaser, Magness,  on  the  plea  that  the  coverture  of  the  bene- 
ficiary disabled  her  from  binding  herself  by  concurrence 
without  the  co-operation  of  her  husband.  As  an  additional 
plea,  her  able  counsel  assumes  that  her  power  to  sell,  even 
with  her  own  concurrence,  was  void  in  consequence  of  her 
in&ncy,  and  that  therefore,  her  power  of  concnnence  b^ng 
also  void,  the  sale  passed  no  title. 
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Neither  of  these  objections  to  the  sale  can  be  admitted  to 
be  available. 

Aocording  to  the  philosophy  of  the  privilege  of  infancy  to 
avoid  contracts,  it  might  be  more  wise  and  consistent  to  declare 
DO  contract  void  on  account  of  infancy  only,  but  pronounce 
all,  except  those  for  necessaries,  which  are  necessarily  binding, 
voidable  at  the  infant's  election;  and  Perkins  on  Convey- 
ancing, section  12;  Tyler  on  Infancy  and  Coverture,  133,  463; 
Zouch  V.  Parsons,  3  Burrows,  1804;  Breckinridge's  heirs  v. 
Ormsby,  1  J.  J.  Marshall,  241;  and  other  adjudged  cases, 
incline  to  this  conclusion. 

But  if  it  be  admitted  that  the  rule,  as  anciently  adjudged — 
that  naked  powers  of  attorney  by  infants  are  void — be  still  the 
arbitrary  law,  the  concession  would  be  unavailing  in  this  case, 
because  the  power  here  is  coupled  with  an  interest,  and  is  an 
essential  element  in  a  provident  trust  for  the  benefit  and 
security  of  the  in&nt,  and  which  can  not  be  fulfilled  without 
the  exercise  of  the  power  of  sale.  And  this  may  be  sufficiently 
shown  by  an  apposite  illustration  of  a  deed  of  trust  delegating 
to  the  trustee  the  single  power  of  renting  and  applying  the 
proceeds  to  the  maintenance  of  the  owner  of  the  separate 
estate.  If  in  such  a  case  the  power  would  be  void  instead  of 
voidable,  the  trust  would  be  barren,  and  the  object  of  the 
grantor  would  be  suicidally  frustrated.  Moreover  the  trust 
in  this  case,  with  all  its  powers,  was  an  essential  consideration 
of  the  marriage  which  could  not  be  avoided  by  infancy ;  and 
it  would  therefore  be  incongruous  and  unreasonable  to  pro- 
nounce the  powers  void.  Consequently,  without  elaborating 
these  clues,  we  adjudge  that  neither  the  power  of  sale  nor 
that  of  consent  was  void.  Nor  can  we  admit  that  the  hus- 
band's concurrence  was  necessary  to  a  confirmation  by  the 
conveyance  of  1845,  within  the  scope  of  the  powers  and 
prescribed  limitations  of  the  deed  of  trust.  Mrs.  Duvall, 
evidently  the  sole  beneficial  owner  of  the  estate,  was,  though 


468  BUSH'S  EEPORTS. 


DuTall  and  wife  t«  Graret,  fto. 


oovert,  yet  in  law  a/sme  9oUy  and  as  such  oonld  consent  to  the 
sale  and  conveyance  by  her  trus^  as  effectoally  without  as 
with  her  husband's  concurrence.  (4  Kenfs  Com.  324,  6th 
edition,  note  a;  1  Sugden  on  Powers,  182;  2  Story's  Equity, 
sections  1388-90;  Tudor's  Leading  Oases  on  Real  Property, 
287 ;  Burgin  v.  Chenault,  9  B.  Mon.  287 ;  and  other  oases  too 
numerous  for  convenient  citation.) 

But  in  this  case  the  husband  consented  to  the  trust  and  all 
its  powers  by  being  a  party  to  the  deed  of  trust,  and  was  not 
only  thereby  estopped,  but  had  no  interest  in  the  execution 
of  the  powers;  and  consequently  the  reason  for  requiring  hia 
concurrence  in  a  conveyance  of  his  wife's  general  property 
does  not  apply  to  the  conveyance  of  1845  of  a  portion  of  her 
separate  estate  not  derived  from  him  by  gift  or  otherwise,  and 
to  the  disposition  of  which  by  her  trustee  and  herself  he  had 
consented  by  the  most  solemn  of  acts  and  most  sacred  of  con- 
tracts. And  it  is  not  material  whether  the  wife  united  in  the 
conveyance  of  1845  for  the  formal  purpose  of  merely  express- 
ing her  concurrence  as  required  by  the  deed  of  trust,  or  had 
joined  her  trustee  in  the  sale  as  a  vendor  of  her  title.  In 
either  aspect  the  title,  both  legal  and  equitable,  passed  to  tiie 
purchaser  beyond  the  power  of  her  husband. 

It  was  not  necessary  therefore  for  the  appellee  to  invoke 
the  statute  of  limitations  as  a  peremptory  bar  to  this  action, 
or  the  lapse  of  time  as  a  presumptive  bar.  As  the  coverture 
did  not  suspend  a  suit  by  Mrs.  Duvall  concerning  her  separate 
property,  the  statute  might  perhaps  operate  as  a  bar ;  but  the 
decision  of  this  matter  is  not  necessary. 

The  long  lapse  of  time,  however,  with  all  its  presomp- 
tions,  and  the  strong  consideration  that  the  sales  of  her 
separate  estate  have  resulted  in  another  separate  estate  which 
may  be  equivalent,  and  which  she  has  enjoyed  for  more  than 
twenty  years,  might  alone  be  an  equitable  gute^.  Here  is 
an  equity  which,  when  she  seeks  equitable  relief,  should  be 
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deemed  sufficient  to  rebut  all  her  asserted  equity  in  a  court 
of  conscience. 

It  seems  to  this  court  therefore  that  the  dismission  of  the 
petition  was  just  and  right. 

Wherefore  the  chancellor's  judgment  is  affirmed. 


Gasb  28— petition  ORDINARY— Januaby  5. 

Beeves  v.  Little. 

AFPXAL  YBOM  QRKEITUP  CISCO  IT  OOITRT. 
1.    FbBBXBS    ACR08B    THB    OhIO    RtVKR,    FROM    THB    KkNTUCKT    TO    THB 

OFFosiTM  8HOBE. — Hie  law8  of  Eentacky  do  not  grant  or  secare  or 
protect  tbe  right  of  ferrying  across  the  Ohio  River  except  from  the 
Kentucky  to  the  opposite  shore.  (Newport  y.  Taylor^s  ex*rg,  16  B. 
Honroe,  784.) 

S.     'KBXTJJCKY  TBRRTMBN  ARB  not  bound  to  FBRRT  PBR80N8  OR  TmN08 

FROM  THB  OFFOSTTB  8HORB  TO  Eentttckt. — ^Ths  laws  of  Kentucky 
do  not  require  a  ferryman  to  transport  persons  or  things  from  Ohio 
to  this  state,  and  for  failing  or  refusing  to  do  so  a  Kentucky  ferry- 
man is  not  subject  to  the  penalty  denounced  by  section  3  of  the  act 
of  March  i,  1865.     (Myers's  Supplement,  286.) 

S.  ^*  Bennet, For  Appellant, 

CITED 
16  R  Monroe,  699,  Newport,  fto.  ▼.  l^tylor^s  ex*rs. 
16  B.  Monroe,  784,  791. 
2  Bibb,  258^  Watts  v.  Thomas. 
Act  of  March  4,  1865,  Myerses  Supplement,  286. 
Rerised  Statutes,  sec.  1,  chap.  89, 1  Stanton,  58a 

^  C.  lBBi*Ain), For  Appellee, 

CITED 
16  B.  Mouoe,  784»  Newport^  fto.  t.  Taylor's  ex'rs. 
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JUDGE  LINDSAY  dklitxrxd  the  opikiov  of  thk  oovrt. 

''The  laws  of  Kentucky  do  not  profess  either  to  grantor 
to  secure  or  protect  the  right  of  ferrying  across  the  Ohio 
River  except  from  this  to  the  opposite  shore,  nor  do  we  find 
that  there  has  been  any  attempt  by  statute  to  regulate  or 
interfere  with  the  transportation  from  the  other  side  to  this 
under  authority  derived  from  the  laws  and  government  on  the 
opposite  shore."   (Newport  v.  Taylor's  executors,  16  B.  Mon. 
784.)    The  penalty  denounced  against  ferrjrmen  by  section  2 
of  the  act  of  March  4,  1865  (Myers's  Supplement,  page  236)^ 
was  intended  to  and  could  only  apply  to  those  who  failed  or 
refused,  without  reasonable  excuse,  to  perform  a  duty  imposed 
upon  them  by  the  laws  of  this  state.   Said  laws  do  not  require 
them  to  transport  persons  or  things  from  the  state  of  Ohio  to 
this  state.     The  refusal  complained  of,  having  occurred  in  the 
state  of  Ohio,  did  not  subject  the  ferryman  to  the  payment 
of  the  penalty  sought  to  be  recovered  by  this  action.    The 
petition  does  not  show  that  the  appellee  was  under  any  legal 
obligation  or  had  any  authority  to  transport  the  appellant  from 
the  Ohio  shore  to  this  state;  and  therefore  did  not  authorize  a 
recovery  even  for  the  actual  damages  he  may  have  sustained 
by  reason  of  his  enforced  delay. 

The  court  did  not  err  in  sustaining  the  demurrer  to  and 
dismissing  appellant's  petition. 

Judgment  affirmed* 
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Ca8b  24— petition  EQUITY— Jakuabt  6. 

Griflfey,  &c..  trastees,  &c.  v.  Bryars,  &c. 

APPKAL  TBOM  BICKMAIT  dBCUIT  OOUBT. 

1.   A  DEDICATION  OF  LAND  TO  FUBLIO  PURPOSBS  MAT  BB  MADB  BT  FABOL» 
.AND  BB  BSTABUSHBD    BT   PABOL    BVIDKNCB.      (TrUSteeS   of   Dover  ▼. 

Fox«  9  Ben  Monroe,  200;  Wickliffe  ▼.  City  of  Lexington,  11  Ben 
Honroe,  155 ;  McKinney,  &c.  y.  Griggs,  &a,  6  Busb,  401.) 
2l  a  parol  dbdication  of  four  acrbs  of  land  on  which  to  erbct  a 

HOUSE  of    religious  WORSHIP,   ETC,   IS   SUSTAINED   IN    THIS   CASE. — 

After  using  the  land  for  two  years  for  the  purposes  of  the  dedica* 
tion,  the  trustees  of  the  church  instituted  this  action  against  the 
donors;  alleging  the  dedication,  etc.,  and  that  the  defendants  were 
asserting  claim,  they  sought  the  judgment  of  the  court  to  quiet  their 
title,  etc.  The  circuit  court  dismissed  their  petition  on  demurrer. 
That  judgfnent  u  reversed, 

Whaaau  LiNi>aA.Y, For  Appellants, 

CITED 
11  B.  Monroe,  164,  Wickliffe  v.  City  of  Loxmgton. 
1  littell,  148,  Trustees  of  Louisville  v.  Gray. 
HeviBed  Statutes,  2  Stanton,  154.        5  Bush,  405. 

15.  I.  Bullock, For  Appellees, 

CITED 
ReviBed  Statutes,  Act  of  1854,  2  Stanton,  102. 

JT7I>OS  HARDIN  dxlitxbxd  thx  opinion  of  the  court. 

The  appellants,  as  trustees  of  an  organized  society  of  the 
Sf  ethodist  Episcopal  Church,  South,  in  Hickman  County,  with 
others,  brought  this  suit  in  equity  against  the  appellees,  Bryars 
TJtterback,  claiming  to  be  in  possession  and  invested,  as 
I,  with  the  legal  title  to  a  tract  of  about  four  acres  of 
.,  including  a  burial-ground  and  house  of  religious  worship, 
^vrhich  they  allege  the  defendants  were  "setting  up  claim;" 
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and  in  oonsequenoe  of  such  asserted  claim  thej  sought  the 
judgment  of  the  court  to  compel  its  relinquishment,  and  to 
quiet  their  title  and  assure  them  in  the  uninterrupted  poases- 
sion  of  the  property.  And  the  court  having  dismissed  the 
petition  on  demurrer,  this  appeal  is  prosecuted  for  a  reversal 
of  that  judgment. 

The  allegations  of  the  petition,  admitted  by  the  demurrer, 
were  sufficient  to  authorize  the  relief  sought,  under  the  act 
of  March  9,  1854,  ''to  quiet  the  title  to  lands"  (2  Revised 
Statutes,  102),  if  the  statement  of  facts  on  which  the  appellantB 
based  their  claim  to  the  land  was  such  as  to  constitute  in  them 
and  those  they  represented  a  legal  title. 

These  facts  as  alleged  were  in  substance  and  efiect,  that  at 
a  meeting  of  the  members  of  said  society  of  Methodists  and 
other  citizens^  held  in  1867,  for  the  purpose  of  raising  die 
necessary  means  and  procuring  land  on  which  to  erect  a  house 
for  public  religious  worship  and  a  building  for  school  pur- 
poses, and  also  to  establish  a  public  burial-ground,  the  title  to 
be  held  and  the  church  building  controlled  by  said  religious 
denomination,  but  to  be  used  also  by  other  Christian  denomi- 
nations, the  defendants,  who  contemplated  purchasing  a  tract 
of  land  including  said  four  acres,  which  were  then  selected^ 
agreed,  in  the  event  of  their  purchase,  to  dedicate  the  paroel 
of  land  so  selected  for  the  purposes  aforesaid ;  and  that  they 
did  thereafter  so  obtain  the  legal  title  and  lay  off  and  dedicate 
said  four  acres  of  land  for  the  aforesaid  public  and  religions 
uses  and  purposes;  and  upon  the  &ith  of  such  dedication 
contributions  were  made,  and  the  church  building  erected,  and 
burial-ground  established  and  used  for  the  interment  of  the 
remains  of  deceased  persons;  and  that  for  two  years  the  prop- 
erty  so  dedicated  and  devoted  to  public  and  religious  uses  l>ftfl 
been  possessed  and  occupied  for  those  purposes. 

It  is  not  allied  in  the  petition,  nor  are  we  asked  to  pte* 
same,  that  any  written  transfer  of  the  title  was  made  by  the 
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appellees ;  bat  we  do  not  regard  that  as  essential  in  this  oaae. 

The  principle  is  well  settled  that  a  dedication  of  land  for 

public  purposes  may  be  made  by  parol,  and  be  established  by 

parol  evidence.  (Trustees  of  Dover  v.  Fox,  9  B.  Men.  200; 

Wicklifife  V.  City  of  Lexington,  11  B.  Mon.  166;  McKinny, 

Ac.  V.  Origgs,  &o.,  6  Bush,  401.)    And  although,  in  a  pieculiar 

class  of  cases,  a  dedication  may  not  operate  to  transfer  the 

legal  title,  nor  even  to  divest  the  party  making  it  of  the  fee 

for  want  of  a  grantee  capable  of  taking,  this  is  not  of  that 

description  of  eases,  not  only  because  the  dedication,  as  alleged| 

was  oonpled  with  the  designation  of  a  particular  organization 

as  the  depositary  of  the  title,  but  if  trustees  were  necessary 

to  complete  the  transmission  of  the  title,  the  right  of  part  of 

the  plaintiffii  to  accept  and  hold  the  property  for  and  on 

behalf  of  that  organization  and   the  other  beneficiaries  is 

sufficiently  alleged. 

We  are  of  the  opinion  therefore  that  the  demurrer  to  the 
peti^n  was  improperly  sustained. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded fi>r  further  proceedings  not  inconsistent  with  this 
opinion.     (Judge  Lindsay  not  sitting.) 
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Cask  25— PETITION  EQUITT— Jakuabt  7. 

Young,  McDowell  &  Co.  v.  Bennett,  &e. 

▲rPXAL  FIOM  LimOBTOV  CIBCITIT  OOUBT. 
1.  PaPBRS   hot    fart   of    THB    RBOORD   unless    nUENTIFaED  BT   BOX   OF 

EXOBFTioNB  OB  BT  ORDBR  OF  oouKT. — In  this  csse  the  clork  copied 
a  paper,  which  he  designates  as  an  amended  petition;  bat  it  is  not 
identified  by  bill  of  exceptions  nor  by  any  order  of  ooort 

8.  Tm  BBOORD  SHOWS  THAT  THB  AMBNDBD  PETmON  WAS  ROT  ALLOWKD 

TO  BB  FILED.  It  remained  therefore  a  prirato  paper  in  the  hands  of 
the  party ;  it  nerer  became  a  part  of  the  records  of  the  ooort. 

8.  Bt  lodging  a  pafbb  wiTHOirr  authobitt  of  tub  coubt  among 
the  papers  of  the  case  the  parties  could  not  make  it  a  part  of  ihm 
record. 

i,  DoicESTio  BILLS. — A  bill  of  exchange  drawn  in  LoaisTille,  Ky^  Bad 
made  payable  in  Smithland,  Ky.,  in  I860,  was  a  domestic  biU. 

5.  KoiTCB  OF  dishonob  is  indisfbnsablb  in  cases  of  domestic  bills. 

8.  What  a  sufficibrt  notigb  of  dishonor. — ^In  this  action  by  the 
holder  against  an  indorser,  the  indoner  was  notified  by  the  proteat 
not  only  that  the  notary  had  protested  the  bill,  bat  Uiat  its  noa* 
payment  apon  presentation  and  demand  was  the  resson  of  such 
protest  The  demand  and  non-payment  are  clearly  established  by 
the  deposition  of  the  notary.     Jud^mmU  OffoinH  ike  indorw&r  i§ 

7.  While  it  may  hare  been  wholly  immaterial  whether  the  bill  in  tids 

case  was  protested  or  not,  yet  inasmnch  as  it  was  done,  and  the 
notice  of  snch  protest  gave  the  indorser  the  information  of  its  dia- 
honor,  he  can  not  ayoid  the  legal  effect  of  the  same  by  retaon  of  tiie 
fact  that  the  protest  itself  and  the  notice  of  the  same  were  saperflaoaa 
and  nnnecessary. 

8.  Mere  failubb  of  the  inferior  oourt  to  act  n  ho  caubs  or 

appeal. — ^In  this  case  the  court  below  failed  to  dispose  of  property 
embraced  in  assignments  of  parties  to  the  snit  Hdd^  that  until  aome 
action  is  taken  by  that  court,  either  disposing  of  or  refosing  to  dis- 
pose  of  the  same,  it  is  not  witliin  the  power  of  the  Oooit  of  Appeals 
to  take  cognizance  of  the  matter. 
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Qafzjsy,  Yeaman  &  Reinecee,     •     •     •     For  Appellants^ 

CITED 
28  Wendell,  620,  Remer  y.  Downer. 

11  Wheat  481^  Mills  y.  United  States  Bank. 

12  New  York,  559,  Yuung  y.  Lee. 

10  B.  Monroe,  64,  United  States  Bank  ▼.  Leathen. 
1  Metcalfe,  841,  Kearney  y.  City  of  Ooyington. 

7  Dana,  495,  Moffat  y.  Ingram. 

1  Bush,  508,  Hieronynious  ▼.  Mayhall. 

1  Metcalfe,  897,  Short  y.  Tinsley,  &c. 

8  Bosh,  844,  Duhme  &  Co.  y.  Yoang,  Ac 

7  Monroe,  570,  Taylor  y.  Bank  of  Illinois. 

2  Grattan  (Va.  Rop.)  171,  Rand  ▼.  Reynolds 

9  Watts  (Penn.)  278,  Weakly  y.  Bell,  Ac 

8  Cushing,  427,  Morton  y.  Wescott. 
1  Comst  186,  Coddington  y.  Dayis. 

9  New  York,  29U,  Cook  y.  Litchfield. 

1  New  York,  419,  Cayuga  Co.  Bank  y.  U.  &  Bank. 
6  Wheat.  572,  Union  Bank  y.  Hyde. 

1  Parsons,  048,  644. 

8  Dana,  184,  Rice  y.  Hogan,  &c. 

2  B.  Monn)e,  262,  Whiting,  «&c  y.  Walker,  fto. 
2  Bush,  170,  Dehoney  y.  Sanford. 

Ciyil  Code,  sections  161,  4,  865,  866,  898. 
Loughborough's  Digest  Statutes;  116,  491-494. 

B.  M^^^T-^-> For  Appellees, 

CITED 

1  Monroe,  106,  McKinley  y.  Combs. 

5  J.  J.  Marshall,  87,  Wickliffe  y.  Lyons. 

6  J.  J.  Marshall,  88,  Poague  y.  Boyce. 

7  Dana,  496,  Moffat  y.  Ingram. 

7  Monroe,  570,  Taylor  y.  Bank  of  Illinois. 

2  R  Monroe,  262,  Whiting,  &c.  y.  Walker. 

10  B.  Monroe,  65,  United  States  Bank  y.  Leathers. 

XCTI>OIC  LINDSAY  dbliyxrbb  the  opimiok  of  the  oourt. 

Oreer  drew  his  bill  of  exchange  upon  Caldwell  for  three 
two  hundred  dollars,  payable  in  four  months,  to  his 
order,  at  the  Southern  Bank  at  Smithland.    Said  bill, 
been  duly  accepted^  was  indorsed  by  Williams  and 
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Bennett  to  the  appellants,  Toong,  McDowell  &  Oo.    It  ma- 
tared  on  the  10th  of  Jane,  I860,  and  payment  having  been 
refased  upon  presentation,  was  daly  protested.    Appellanti 
brought  suit  in  the  Livingston  Circuit  Court  to  recover  the 
amount  of  said  bill  from  the  drawer,  acceptor,  and  indorsers. 
The  appellee  Bennett  resisted  judgment  as  to  himself,  denying 
tliat  the  bill  had  been  regularly  presented  for  payment,  and 
denjring  notice  of  protest.    The  action  lingered  as  to  him  for 
about  nine  years,  when  appellants  offered  to  file  an  amended 
petition  as  against  him  and  others.    Their  motion  to  file  the 
same  being  resisted,  was  overruled  by  the  coart.    Finally 
judgment  was  rendered  against  Bennett,  and  both  parties  have 
appealed  to  this  court;  appellants  claiming  that  the  court 
below  erred  in  refusing  to  permit  them  to  file  an  amended 
petition  as  against  Cobb  and  Bennett,  and  in  ^^ failing'*  to 
dispose  of  the  property  embraced  in  assignments  made  by 
Greer  and  the  firm  of  Greer  &  Caldwell  for  the  benefit  of  llieir 
creditors;  and  Bennett,  that  the  judgment  against  him  was 
unauthorized  by  the  pleadings  and  proof.    There  is  nothing 
in  the  record  to  indicate  to  this  court  what  new  matter  was 
set  up  and  relied  upon  by  appellants  in  the  amended  petition 
which  they  claim  was  improperly  rejected.     It  is  true  the 
clerk  has  copied  a  paper  which  he  designates  as  such  amend* 
ment,  but  it  is  not  identified  by  a  bill  of  exceptions  nor  by 
any  order  of  the  court.    The  record  shows  that  the  amended 
petition  was  not  allowed  to  be  filed;  it  remained  therefore 
merely  a  private  paper  in  the  hands  of  appellants.    It  never 
became  a  part  of  the  record  of  the  court,  and  appellantB  oonld 
not,  without  authority  of  court,  by  lodging  it  among  the 
papers  of  this  case,  make  it  a  part  of  the  same.    The  jodg-       J 
ment  must  therefore  remain  undisturbed  so  fiur  as  this  branch 
of  the  case  is  concerned ;  nor  can  the  appellants  be  seriously 
injured  by  this  adherence  to  this  wholesome  rule  of  practioe« 
If  the  paper  before  us  is  in  point  of  feet  the  rejected  mmended 
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petition,  and  the  statements  therein  oontainecl  are  true,  it  is 
still  within  their  power,  by  a  proper  proceeding,  to  subject 
the  lands  conveyed  to  Cobb  to  the  payment  of  their  judgment 
against  Bennett. 

The  issues  raised  by  Bennett  are  not  so  easily  disposed  oil 
The  bill  of  exchange  was  drawn  in  Louisville  and  was  payable 
in  Smithland,  and  was  therefore  a  domestic  bill.  The  protest 
of  the  notary  was  unnecessary ;  and  it  is  insisted  that  notice 
of  such  protest  was  not  equivalent  to  notice  of  the  dishonor 
of  the  bill,  which  in  cases  of  domestic  bills  is  indispensable. 

The  petition  directly  charges  that  the  defendants  had  due 
notice  of  the  protest  of  the  bill,  but  is  not  explicit  as  to 
whether  or  not  said  notice  conveyed  the  more  important  in- 
formation that  it  had  been  dishonored  by  the  fidlure  of  the 
acceptor  to  pay  upon  due  presentation  and  demand.  Bennett's 
answer  is  equally  unsatis&ctory.  He  does  not  deny  notice  of 
the  dishonor  of  the  bill,  but  ''  denies  that  he  had  any  legcd 
notice  of  said  bill  of  exchange  having  been  protested  in  due 
time  and  as  required  by  law.''  It  is  in  proof  that  the  bill  was 
in  due  time  presented  for  payment;  that  it  was  dishonored, 
and  was  regularly  protested  for  non-payment;  and  that  notices 
of  protest  for  non-payment  were  in  due  time  mailed  to  all  the 
parties  to  the  same. 

The  difficulty  is  as  to  the  proper  construction  to  be  placed 
upon  this  proof.  We  are  referred  to  the  case  of  Taylor  v.  The 
Bank  of  Illinois,  7  Monroe,  576.  In  that  case  it  did  not 
"  appear  that  the  notice  really  apprised  the  defendants  of  the 
dishonor  of  the  bill,  but  barely  that  a  notary  had  protested 
it."  In  this  case  the  appellee  was  notified  not  only  that 
the  notary  had  protested  the  bill,  but  that  its  non-payment 
opon  presentation  and  demand  was  the  reason  of  such  protest. 
No  other  rational  construction  can  be  placed  upon  the  lan- 
guage of  the  witness  Grant,  who  says  that  ''on  the  16th  day 
of  June,  1860,  notices  of  protest  for  non-payment  of  said  bill 
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Oabm  86— FBTTnON  EQUiT  V— Jahuabt  •. 

Austin  V.  Payne,  &c. 

AFPXAL   VBOM   U'ORAOKXir   OIKOUIT   OOVRT. 

1*  ACIfOV  ni  BQUITT  MAT  BB  BBOUOHT  ni  ART  ODUIITT  IN 

Oil  A  jmnCB^S  JUDQMJBNT  AFTBB  RBTUBN  OF  ^  HO  FUOPJCBTT.**— AAoi 

a  reCnm  of  "no  property  found**  on  an  execntion  iflBoed  on  a  Jud^* 
ment  rendered  by  a  Justioe  of  the  peace,  an  equitable  action  may  be 
brought  "in  the  court  of  any  county  in  which  the  defendant 
or  is  summoned  for  the  disooTery  of  any  money,  chose  in  action,** 
and  for  subjecting  same  to  the  satiBfaction  of  the  judgment  In  this 
case  the  equitable  action  was  brought  in  a  drcuit  court  (G&ril 
Ck)de,  section  474.) 
9l  lb  mibjeei  land  to  a  juitMi  judgment  a  copy  of  the  judgment^  ooBe- 
cntion,  et&,  must  be  filed  in  the  circuit  court  clerk's  oflloe  of  tiw 
county,  and  an  execution  issued  by  the  circuit  derk,  as  provided  ia 
section  846  of  the  Civil  Code.    (Weatherford  A  Myers,  2  Duyall,  91.) 

C.  D.  Smith,  .   .\  ^     *      «     . 

CITED 
Ciyil  Code,  sections  474,  846. 
8  DuTall,  91,  Rutherford  r.  Myers. 

J.  C.  GiLBEBT, For  AppeUeei^ 

CITED 

15  B.  Monroe,  64,  Daris  r.  Shannon. 

11  Paige,  42,  Coe  ▼.  Whitbeck. 

12  Howard,  460,  Catlin  ▼.  Daughty. 
2  DuTsll,  01,  Rutherford  ▼.  Myem 
0  Paige,  605,  Dix  ▼.  Briggs. 

8  Keman,  161,  Crippen  T.  Hudson.  « 

4  Howard,  187,  Millard  ▼.  Shaw. 

CiTil  Code,  sees.  846,  29,  8,  875,  474^  and  notea. 

Reyised  Statutes,  1  Stanton,  177. 

Statutes  of  1821  and  1825,  1  M.  A  B.  802,  808. 
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OHIBF  JIJSTIOE  BOBBBTSON  dsutsbsd  thb  omnov  ov  thb  ooitbt. 

The  appellant,  Lacretia  Austiii^  having  obtained  a  judg- 
ment before  a  justice  of  the  peace  in  Marshall  County  against 
appellee,  J.  L.  Ely,  for  fifty  dollars  and  some  interest,  and  a 
oonstable  of  said  county  having  returned  an  execution  thereon 
''no  property,"  she  filed  a  petition  in  the  McCracken  Circuit 
Court  alleging  those  &cts,  and  charging  that  one  Barnes,  a 
resident  of  McCracken,  owed  said  Ely  more  than  enough  to 
pay  said  debt,  made  him  a  party,  and  prayed  for  a  discovery 
of  movable  property  subject  to  execution.  The  summons  on 
the  petition  having  been  executed  on  Barnes  and  Ely  by  the 
sheriff  of  McCracken,  Ely  appeared  and  demurred  to  the 
petition  for  alleged  want  of  jurisdiction ;  and  the  court,  sus- 
taining the  demurrer,  dismissed  the  petition. 

This  appeal  calls  for  a  revision  of  that  judgment. 
As  adjudged  in  the  unreported  case  of  Quast  v.  Bulduff, 
Ac^  the  justice  who  rendered  the  judgment  had  jurisdiction 
over  such  a  petition  not  seeking  the  subjection  of  real  estate 
on  which  a  oonstable  could  not  levy.    But  the  474th  section 
of  the  Civil  Code,  which  constructively  confers  that  jurisdic- 
tion on  the  justice  rendering  the  judgment,  also  provides  that 
the  petition  may  be  filed  in  a  court  in  any  county  in  which 
the    defendant  resides  or   is   summoned.     That   alternative 
provision  gave  an  elective  jurisdiction  in  this  case  to  the 
MbOracken  Circuit  Court  on  the  service  of  the  summons  on 
Ely  in  McCracken  County. 

Xo  reach  real  estate,  the  846th  section  of  the  Code  provide? 
tlukt  thb  may  be  done  only  by  filing  a  transcript  of  the  judg- 
ment in  the  clerk's  office  of  a  circuit  court,  and  having  an 
ejcoeution  issued  thereon  directed  to  the  sheriff,  who  may  levy 
on  land.  And  in  the  case  of  Weatherford  v.  Myers,  2  Duvall, 
91  i^liis  court  adjudged  that  real  estate  can  be  sold  under  a 
jnstice's  judgment  in  no  other  mode.  That  decision,  however, 
not  apply  to  this  case  for  subjecting  personalty  only. 
Vol.  Vn.— 32 
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otherwise  than  by  recognizing  the  distinction  between  the 
class  of  cases  and  remedies  provided  for  by  the  474th  section 
and  those  embraced  by  the  846th  section  of  the  Codei  and 
intimating  that  the  474th  section  applies  exclusively  to  and 
must  rule  the  case. 

It  seems  to  this  court  therefore  that  the  circuit  court  had 
in  this  case  ample  jurisdiction. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 


Casb  27— petition  ORDINARY— Jahuart  9. 

Cartmell  &  Drury  v,  AUard. 

▲  PPXAL   VKOtf    M'CRACKXK    OOUUOV   PLSA8    COUmT. 

1.  Deposit  of  oonsionor'b  fukds  in  bank  bt  factob  dt  his  owk  KAme, 

without  directions,  makes  the  factor  liable  in  case  of  the  failure  or 
insolTency  of  the  bank.  (Story^s  Equity,  section  1270;  Stoiy^ 
Agency,  section  208.) 

2.  The  acceptance  of  a  draft  from  the  factor  by  the  consignor,  whidi 

was  protested  and  returned  without  laches  on  the  part  of  the 
consignor,  did  not  extinguish  the  pre-existing  liability  of  the  factor. 
(Hager  v.  Boswell,  &c.,  4  J.  J.  Marshall,  62 ;  Story  on  Klla  of  Sx- 
change,  section  100.) 

K  A  factor  in  Memphis  sold  flour  consigned  to  him  from  Padncalu  Ky., 
and  deposited  the  proceeds  of  the  same  to  his  own  credit  in  a  bank 
at  Memphis,  and  forwarded  to  his  consignor  a  draft  from  the  Mem* 
phis  bank  on  a  bouse  in  New  York.  The  draft  was  protested  for 
non-payment,  and  returned  to  his  factor  by  the  consl^^or,  without 
laches  on  his  part  Tlie  consignor's  judgment  in  ^e  lower  oourt 
against  his  factor  for  the  amount  of  the  net  proceeds  of  the  sales  of 
the  flour  is  affirm^. 
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C.  S.  Mabshall,   ^ 

John  Q.  A.  King,  V For  Appellants, 

Geobge  Hustok,  J 

CITED 

6  Dana,  884,  Wallace,  Lambeth  &  Pope  ▼.  Bradshaw  A  Tjlar. 

6  B.  Monroe,  199,  Byrne,  Ryan  Ss  Co.  ▼.  Schwing. 

4  B.  Monroe,  380,  Ford  ▼.  Stewart 

1  Parsons  on  Contracts,  71,  78,  77,  79,  92. 

Story  on  Agency,  199,  200,  208,  218. 

Smith's  Mercantile  Law,  8d  ed.,  page  150. 

Lb  D.  Husbands, For  Appellee, 

CITED 

Story  on  Bills,  section  109,  and  notes  on  page  110. 

Story  on  Promissory  Notes,  top-page  122-124,  477. 

Chitty  on  Bills,  top-page  176,  172,  181. 

Story's  Equity,  section  1270. 

Smith's  Mercantile  Law,  149,  160. 

Story  on  Agency,  20a  2  lattell,  296. 

9  R  Monroe,  278.  4  J.  J.  Marshall,  68. 

niBOB  HARDIN  dklitxbsd  thx  opiirioir  or  thx  coubt. 

The  appellee  broaght  this  action  to  recover  of  the  appel- 
lants $1,215.83,  for  money  received  to  the  plaintiff's  use,  ad 
the  proceeds  of  the  sales  of  one  hundred  barrels  of  flour  con- 
signed bj  the  plaintiff  at  Paducah,  Kentucky,  to  the  defend- 
ants, in  two  parcels  of  fifty  barrels  each,  and  received  by  them 
for  sale  as  commission  merchants  at  Memphis,  Tennessee;  the 
first  consignment  being  received  January  17,  1868,  and  the 
last  January  29, 1868,  and  both  parcels  sold,  yielding  together 
the  amount  claimed  in  the  petition.    It  appears  that  the  pro- 
ceeds of  sales  of  the  flour  as  received  were  deposited  by  the 
defendants  to  their  own  credit  in  the  Gayoso  Savings  Institu- 
tion, a  bank  of  recognized  responsibilty  in  Memphis;  and  on 
the  23cl   of  January,  1868,  they  received  from  that  bank,  in 
pajnoaent  of  their  own  check  on  their  deposits,  a  draft  of  the 
bank  for  $580.25  on  the  banking  firm  of  Duncan,  Sherman  & 
Co.y  of  New  York;  and  on  the  4th  of  February,  1868,  they 


184  BUSH'S  BEP0BT8. 

Carimell  &  Dmry  t.  AllftnL 

in  Uke  manner  obtained  the  draft  of  the  bank  on  Duncan, 
Sherman  &  Co.  for  $636.67.  These  drafts  were  both  made 
payable  to  the  plaintiff's  order,  and  daly  transmitted  to  and 
received  by  him;  and  it  appears  that  on  the  receipt  of  the 
first  draft  the  plaintiff  forwarded  it  to  New  York  for  present- 
ment and  payment,  bat  that  it  was  duly  protested  for  non- 
payment on  the  6th  of  February,  1868,  and  returned  to  aad 
received  by  the  plaintiff  at  Paducah  on  the  day  of  his  receipt 
of  the  second  draft ;  and  therefore '  both  drafts  were  remitted 
by  him  to  the  defendants,  with  notice  that  he  would  look  to 
them  for  payment  of  the  proceeds  of  the  flour. 

Admitting  the  receipt  and  sales  of  the  flour,  the  defendants 
by  their  answer  relied  on  their  transmission  to  the  plaintiff  of 
said  drafts  of  the  Gayoso  Savings  Institution  as  a  performanoe 
of  their  undertaking  as  Actors,  and  a  bar  to  the  action. 

A  trial  of  the  cause  by  the  court  resulted  in  a  judgment 
for  the  plaintiff  for  $1,216.83,  from  which  this  appeal  is  proae- 
cuted. 

The  only  material  question  to  be  determined  is,  whether^ 
conceding  the  right  of  the  appellants  to  remit  the  pix>ceed8  of 
the  sales  as  received  to  the  appellee  by  bank  exchange  ao» 
cording  to  what  appears  to  have  been  the  custom  of  oommia- 
sion  merchants  at  Memphis,  the  act  of  depositing  the  money 
in  the  bank  to  their  own  credit,  thus  placing  it  beyond  the 
control  of  the  appellee,  and  creating  a  liability  therefor  of  the 
bank  to  themselves,  did  not  change  the  character  of  their  re- 
sponsibility to  the  appellee,  from  that  which  the  law  devolved 
on  them  as  agents  to  that  of  his  debtors  for  the  funds  so  de- 
posited. 

It  appears  from  the  evidence  the  appellants  deposited  the 
money  in  the  bank  as  their  own,  and  it  was  placed  to  theic 
general  credit  with  the  bank  with  other  money  previously  de- 
posited and  subject  to  their  drafts;  and  it  is  neither  allied 
nor  proved  that  this  disposition  of  the  proceeds  of  the  appel 
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lee's  property  was  authorized  hy  the  terms  of  the  appellants' 
agency,  or  any  special  direction  of  their  principal.  It  is  a 
general  rule  that  if  a  trustee  or  agent  makes  an  unauthorized 
inyestment  or  deposit  of  funds  in  his  hands  as  such  together 
with  his  own  money  in  a  common  account  with  a  banker^such 
a  disposition  will  be  treated  as  a  conversion  of  the  funds,  and 
devolves  on  him  any  loss  which  may  be  sustained  by  the 
banker's  insolvency  (Story's  Equity  Jurisprudence,  sec.  1270; 
Story  on  Agency,  208) ;  and  no  sufficient  reason  is  shown  in 
this  case  for  exempting  it  from  the  operation  of  this  rule. 

Nor  did  the  acceptance  of  the  first  draft  sent  to  the  appel- 
lee, on  Duncan,  Sherman  &  Ck).,  which  was  protested  and  re- 
turned, without  kichea  on  the  part  of  the  appellee,  extinguish 
the  pre-existing  liability  of  the  appellants.  (Hager  v.  Bos- 
well,  &e.,  4  J.  J.  Marshall,  62 ;  Story  on  Bills  of  Exchange, 
sec.  109.) 

The   second  draft  remitted  to  the  appellee,  not  having 
been  accepted,  was  properly  returned  by  him  with  the  previous 
one,  which  had  proved  fruitless  as  a  payment. 
Wherefore  the  judgment  is  affirmed* 
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Cabb  2S— FINE— January  9. 

Commonwealth  v.  Markham. 

APPKAL  VEOM   VRANKLIK  CIRCUIT  OOUBT. 

1.  Dog  ordinance,  requiring  "the  owner  to  apply  to  the  dty  derk  to 

register,  and  procure  a  brass  collar,  duly  stamped,  for  each  dog,  and. 
to  pay  to  the  city  clerk  at  the  time  of  registry  two  dollars  for  everj 
dog  so  owned  and  registered,  which  tax  the  clerk  shall  pay  into  th« 
city  treasury,*'  etc.     The  foreginng  U  hdd  to  he  a  police  regidaUon, 

2.  Tlie  ordinance  aforesaid  is  a  license  law,  two  dollars  the  price  of  the 

license  or  "to«**  for  the  primlege^  and  the  collar  and  stamp  are 
passports  for  the  security  of  registered  dogs.  (Falmouth  t.  WatBoo, 
6  Bush,  660.) 

John  Rodman^  Attorney-General,    .    .     .     For  Appellant, 

CITED 

6  Bush,  660,  Tnistees  of  Falmouth  v.  Watson. 
2  Grosses  System  of  Surgery,  page  414 

Bbowk  &  Julian,  1 For  Appdlee. 

John  L.  Soott,    .J 

CITED 

Frankfort  City  Ordinances,  pages  92,  98. 
Eevised  Statutes,  Myers's  Supplement,  180. 
Bouyier's  Law  Dictionary,  "  Tkx." 

CHIEF  JUSTICE  ROBERTSON  DSLnrvRXD  thb  opihion  ov  thk  ootras. 

The  charter  of  the  city  of  Frankfort  delegates  to  its  ooancil 
authority  to  levy  ad  valorem  taxation  on  the  real  and  personal 
estate  of  its  citizens  for  local  revenue,  and  also  to  make 
by-laws  for  their  comfort  and  security  consistent  with  tlitt 
constitution  and  laws  of  the  state. 

A  penal  ordinance  for  security  against  pestilent  dogs  not 
seeming,  on  trial,  sufficient  for  the  end,  the  council  adopted 
the  following  supplemental  provision :  "  That  all  persons  own- 
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ing  or  controlling  dogs  within  the  city  of  Frankfort  are  hereby 

required  annually,  on  the  10th  day  of  April,  to  apply  to  the 

city  clerk  to  register,  and  procure  a  brass  collar,  duly  stamped, 

for  each  dog,  and  pay  to  the  clerk  at  the  time  of  registry  a 

tax  of  two  dollars  for  every  dog  so  owned  and  registered; 

^hich  tax  the  clerk  shall  pay  into  the  city  treasury.    Any 

person  failing  to  comply  with  the  provisions  of  this  ordinance 

shall,  on  conviction  before  the  police  judge,  be  fined  the  sum 

of  five  dollars  for  each  day  of  failure  and  for  each  dog  owned 

or  controlled  by  him  not  registered  as  aforesaid.    The  marshal 

or  any  police  officer  shall  forthwith  kill  any  dog  found  upon 

the  streets  without  such  collar  so  procured  from  the  city  clerk" 

On  an  appeal  from  a  judgment  by  the  police  court  fining 

the  appellee  ninety  dollars  for  a  violation  of  this  ordinance, 

the  circuit  court  dismissed  the  prosecution  on  the  presumed 

g^und  that  the  imposition  of  the  two  dollars  was  a  tax  for 

revenue,  and  not  being  ad  valorem  was  unauthorized  by  the 

charter.     But  though  called  a  tax,  yet  it  is  in  our  opinion 

not  a  revenue  levy  in  either  purpose  or  operation.     It  was 

obviously  intended  as  a  police  regulation  for  reducing  the 

namber  of  mischievous  dogs,  getting  clear  of  the  worthless, 

and  securing  the  owners  of  the  most  valuable  and  harmless 

ag^nst  unauthorized  and  wanton  destruction;  and  thus  in-» 

terpreted  the  ordinance  is  a  license  law,  two  dollars  the  price 

of*  the  license  or  ''tax"  fot  the  privilege,  and  the  collar  and 

stamp  are  passports  for  the  security  of  registered  dogs. 

Presuming  that  the  owners  of  worthless  or  pestilent  dogs 
-^vrould  not  pay  such  a  tax  for  such  a  license,  the  expulsion  or 
de^rtruction  of  inferior  or  dangerous  dogs,  as  well  as  protection 
to  tihe  useful  class,  was  the  constructive  aim  of  this  enactment 
by  the  council.  The  purpose  was  sanitary  and  not  fiscal. 
&r  the  end  may  be  accomplished  by  the  means  prescribed 
for  the  municipality  and  not  the  judiciary  to  decide.  And 
tliiis    court  can  not  adjudge  that  because  a  more  adaptable 
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expedient^  molded  in  better  form,  might  have  been  choflen, 
that  which  has  been  adopted  was  unauthorized. 

Unless  the  sole  object  was  revenue  and  not  security,  the 
authority  of  the  council  to  enforce  this  ordinance  for  the  com- 
fort and  safety  of  the  city  can  not  be  consistently  denied. 
And,  independently  of  the  spirit  and  context  of  the  ordinance, 
the  fact  that  the  council  must  be  premitned  to  have  known  that  a 
Mpecific  tax  for  revenue  would  be  void  is  itself  almost  conclusive 
proof  of  the  conservative  construction  of  the  enactment. 

Had  revenue  been  the  object,  the  charter  gave  ample  power 
by  an  increase  of  taxation  ad  valorem^  without  a  fruitleaB 
resort  to  an  unauthorized  specific  tax  on  dogs,  which  moreover 
would  have  violated  the  statute  of  1865,  allowing  to  every 
oitijBen  of  the  state  two  dogs  free  from  taxation. 

In  the  case  of  the  Trustees  of  Falmouth  v.  Watson,  5  Boah, 
660,  this  court  sustained  as  a  valid  police  regulation  a  bar  on 
Watson  for  License  to  retail  intoxicating  liquors  a  mile  from 
the  town,  whereby  its  peace  was  disturbed  and  its  population 
demoralized :  and  in  that  case  the  fee  for  the  license  was  called 
a  tax  and  went  into  the  local  treasury,  and  the  exaction  lor 
mere  revenue  would  have  been  unlawful  and  void.  AforUori, 
the  imposition  called  tax  in  this  case  should  be  sanctioned  ms 
a  police  measure  authorized  by  the  charter  and  consistent  ^rith 
the  laws  of  the  state. 

For  the  reasons  suggested  we  do  not  feel  permitted,  by  any 
allowable  interpretation,  to  impute  to  the  council  any  other  or 
illegal  purpose;  and  with  this  court  power  and  not  poiieg  is 
tlie  only  question. 

Wherefore  the  judgment  of  the  dnmit  court  is  levened, 
and  the  cause  remanded  for  further  proceedings. 
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Ca8B  39— PimnON  EQUITY— Jahuabt  ft. 

Susan  E.  Hays  v.  Sanderson  and  wife. 

AFPBAL  VBOM  KUTTON  OIRCUIT  COURT. 

1.  A  DITOBCB  RESTORES  THE  WIFB^S  RIGHT  TO  DOOCDIATB  POaSKSSION  OP 
HSR    I.AND   THERETOFORE    CONYETED    BT   HER   HUSBAND    ONLY. — ^Tho 

hnsljand^s  sale  and  conyeyance  of  bis  wif e*s  land  in  fee  passed  all 

the  title  be  bad,  bat  could  pass  no  more. 
fi.  Hie  bnsband^s  title  to  tbe  wif e^s  land,  resulting  altogether  from  the 

marriage,  ceases  with  tbe  legal  dissolution  of  that  union. 
8.  Biyorce  dissolyes  tbe  marital  relation,  and  restores  the  liberated  wife 

to  her  ezdusiye  right  to  her  land. 
4,  Tbe  husband^s  disposition  of  her  land  beyond  the  period  of  the  diroroe 

isYoid. 
&  Diyorce  destroys  the  husband's  potential  right  to  curtesy. 

W.  T.  Elms, For  Appellant^ 

CITED 

14  B.  Monroe,  849,  Lonsdale  y.  Mitchell. 

15  B,  Monroe,  172,  Trustees  of  Lebanon  y.  Forrest 
10  Massachusetts,  262-266,  Berber  r.  Root 

6  Bush,  82,  Simmons  y.  McKay. 
2  Heads's  (Tenn.)  Reports,  268,  Coleman  r.  Satterfleld* 
2  Blackstone,  side-pages  127,  128. 
2  Heads^s  (Tenn.)  Reports,  674,  Weisenger  r.  Murphy. 
2  Pickins,  816-818,  Kreiger  y.  Day. 
8  Connecticut,  645,  Starr  y.  Peas. 
5  Dana,  255-257,  Oldham  y.  HendenKm, 
Ciyil  Code,  sections  7, 120,  12. 

Pbyok  a  Chambers, For  Appellees, 

CITED 
5  Dana,  254,  Oldham  y.  Henderson. 
2  Kent  4th  edition,  182. 

CHIKF  JXJSTICB  ROBERTSON  dslitxrkd  the  ohniok  or  the  court. 

The  appellant,  Susan  E.  Hays,  by  her  next  friend,  filed  a 

petition   in   the  Kenton  Circuit  Court,  alleging  substantially 
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that,  owning  a  tract  of  land  in  Kenton  County,  she  in  the 
year  1835  intermarried  with  Henry  J.  Hays,  with  whom  she 
oohabited  for  several  years;  that  in  the  year  1844,  after  the 
birth  of  four  children,  and  when  she  had  become  a  hopeless 
^unatic,  he  sold  and  conveyed  her  land  to  one  Wolfe,  onder 
whom  the  appellees  hold  as  remote  vendees;  that,  her  husband 
neglecting  her,  she  afterward  was  divorced  from  him  by  a 
decree  of  the  Kenton  Circuit  Court;  that  thereby  her  sole 
title  reverted;  and  therefore  she  asks  a  judgment  for  the  pos- 
session of  her  land,  even  though  her  husband  still  lives ;  and 
she,  never  having  been  restored,  is  now  in  the  lunatic  asylum. 

A  demurrer  admitting  these  allegations  was  sustained,  and 
auid  her  petition  dismissed. 

The  correctness  of  that  judgment  presents  the  only  question 
for  revision  on  this  appeal. 

It  seems  to  this  court  that  the  &cts  thus  presented  oonsti- 
tute  a  good  cause  of  action,  according  to  the  principles  of  the 
common  law,  which  must  chiefly  govern  this  case. 

The  husband's  conveyance  of  a  fee  was,  under  our  statutory 
law,  effectual  to  pass  all  the  title  he  had,  but  could  pass  no 
more.    And  his  title,  resulting  altogether  from  the  marriage, 
ceased  with  the  legal  dissolution  of  that  union  as  certainly 
and  as  effectually  as  it  would  have  terminated  by  his  death. 
In  this  respect  the  divorce  was  a  civil  death.    Dissolving 
the  marital  relation,  it  restored  the  liberated  wife   to    her 
exclusive  right  to  her  land,  which  had  not  been    l^ally 
disposed  of  by  the  husband  beyond  the  subsistence  of  the 
marriage.   The  incident  fell  with  the  principal.  Our  statutory 
law  provides  that  a  divorce  destroys  the  husband's  potential 
right  to  curtesy.    And  this  accords  with  the  principle  'wHic^ 
defines  his  common  law  interest  in  the  land  of  his  wife  ;   for 
though  it  is  loosely  said  to  continue  "  during  their  joird  1i^e»  >» 
yet  this  necessarily  means  their  joint  lives  as  hutband  and  ^*t /V 
Any  other  interpretation  would  absurdly  make  the  incident 
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Barvive  the  principal^  and  the  dependent  stream  run  without 
its  supplying  fountain.  Such  is  the  law  as  well  as  the  logic 
of  this  case.  Consequently,  as  the  appellant's  title  is  not 
afiected  by  her  lunacy,  and  her  husband's  disposition  of  the 
land  beyond  the  period  of  the  divorce  was  void,  she  was 
entitled  to  restitution  when  the  divorce  was  granted. 

Wherefore  the  judgment  dismissing  her  petition  is  reversed, 
and  the  cause  remanded  for  further  proceedings. 


Casb  80— contested  WILL-^anuart  12. 

Manday  by,  &c.  v.  Taylor,  (fee. 

APPEAL  PBOM   MKBCXB  CIRCUIT  COURT. 
1.    TjMRBAflOlTABLBNBSS  OF  THB  WILL  18  NOT  INTRINSIC  PROOF  OF  THE  WANT 

OF  A  niBPOSiNO  MIND. — In  this  case  the  testator  pretermitted  his  only 
and  motherless  child,  eleven  months  old,  and  bequeathed  his  entire 
estate  of  abont  fifteen  hundred  dollars  in  personalty  to  his  unmarried 
sister,  but  requesting  his  said  sister  to  keep  his  child  until  woman- 
hood or  its  death,  ffdd,  that  the  apparent  unreasonableness  of  the 
will  is  not  intrinsic  proof  of  the  want  of  a  self-poised  and  disposing 
mind.  The  will  on  its  face  does  not  stultify  the  testator. 
2l  Xhk  lbgateb  vust  fuutt^l  the  nfpLiRD  TRUST. — "And  though  he 
(testator)  has  not  expressly  secured  the  fulfillment  of  the  heavy  trust 
confided  to  the  legatee,  yet  by  her  renunciation  or  failure  faithfully 
to  perform  at  any  time  the  property  bequeathed  for  requital  might 
revert  to  the  pretermitted  child.** 

J.  B.  &  P.  B.  Thompson^ For  Appellant, 

CITED 

2  Bush,  610,  Harrell  v.  Harrell. 

9  Dana,  Williams*s  WUl.        1  Duvall,  208 

5  J.  J.  Marshall,  93.  9  B.  Monroe,  80. 
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A.  Habdino,    •    •  \ 

Thomas  C.  Bell,    V For  Appell 

Chas.  a.  Habdin,  J 

CHIEF  JUSTICE  BOBBRTSON  dxlitxksd  ths  omnoir  ov  ths  ooim. 

Thomas  H.  Monday,  owning  only  personal  proper^,  be* 
queathed  the  whole  of  it,  of  the  value  of  about  fifteen  hun- 
dred dollars,  to  his  unmarried  sister,  Sarah  G.  Munday,  with- 
out giving  to  his  only  and  motherless  child,  Narcissa,  then 
eleven  months  old,  anything;  but  requesting  Sarah,  who  had 
kept  and  nursed  Narcissa  from  her  mother's  death,  only  a  few 
days  after  her  birth,  to  continue  to  keep  her  until  her  woman- 
hood or  death.  Narcissa  by  her  next  friend  contested  the 
probate  of  the  will,  but  fidled  on  an  appeal  to  the  circuit  oourty 
in  which  a  verdict  and  judgment  established  its  validity ;  and 
from  that  judgment  she  appeals  to  this  court. 

The  only  objection  made  to  the  will  is  its  apparent  unrea- 
sonableness,  which  is  urged  by  the  appellant's  eloquent  ooonael 
as  intrinsic  proof  of  the  want  of  a  self-poised  and  disposing 
mind,  and  as  outweighing  the  uncontradicted  testimony  of  the 
subscribing  witnesses,  both  attendant  physicians,  who  testified 
with  unhesitating  confidence  that  the  testator  was  clearly  com- 
petent,  dictated  the  provisions  of  the  will,  corrected  an  omission 
overlooked  by  the  draftsman,  heard  it  read  as  corrected,  then 
subscribed  his  name  to  it,  embracing  and  kissing  Narcissa; 
said  she  was  that  day  eleven  months  old;  and  assigned  as  the 
reason  for  the  legacy  to  his  sister  and  the  pretermission  of  hia 
child  the  paucity  of  the  bequest  as  compensation  for  the  en* 
joined  service,  and  the  &ct  that  the  child  would  be  entitled  to 
her  mother's  estate,  real  and  perhaps  personal. 

On  these  fitcts  this  court,  whatever  it  may  think  of  tlie 
pruclence  or  natural  justice  of  such  a  will,  can  not  reverse  the 
judgment  unless  it  could  decide  on  its  &oe  that  ft  staltific 
testator;  and  this  we  can  not  adjudge. 
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Even  the  charge  of  unnatural  inequality  and  destitution  of 
parental  regard  is  mitigated  if  not  repelled  by  the  testator's 
explanations;  and  though  he  has  not  expressly  secured  the 
fulfillment  of  the  heavy  trust  confided  to  the  legatee,  yet  by 
her  renunciation  or  &ilure  faithfully  to  perform  at  any  time  the 
property  bequeathed  for  requital  might  revert  to  the  appellant. 

We  feel  constrained  therefore  to  affirm  the  judgment  on  the 
verdict. 


Oa8B  81— petition  ORDINARY-Jakuakt  18. 

Kyle  V.  Proctor,  &c. 

APPEAL   PBOM    MSBCSR   CIRCUIT   COUBT. 

1.  Tbb  0UIIBTT  OF  A  TKNAKT,  in  his  covexuint  to  retnm  the  property  in 
grx>d  order,  is  not  liable  for  damages  for  the  failure  of  his  principal 
to  retum  the  house  and  lot  at  the  expiration  of  the  term,  when  pos- 
ftOBaion  was  not  demanded,  and  no  readinesss  for  possession  was 
expreesed  by  the  lessors. 
8l  It  'wab  not  thb  dijtt  of  the  tenant  to  i«BAyB  the  house  unoo- 
CUFXKD  at  the  expiration  of  his  term,  without  demand  or  expressed 
readiness  for  possession  by  the  landlord. 

There  was  therefore  no  breach  of  the  covenant  to  retnm  in  re- 
taining possession  afterward,  as  the  tenant  did,  with  the  presumed 
consent  of  the  landlord.  The  continued  holding  by  the  actual  tenant 
-with  tlie  tacit  consent  of  the  landlord  was  a  presumable  reyocation, 
mther  by  an  express  contract  with  the  tenant  without  the  surety's 
co-operation,  or  by  an  implied  tenancy  from  year  to  year  beyond  the 
range  of  his  covenant,  by  which  alone  the  surety  was  bound. 


Nat  Gaitheb;  E.  J.  &  T.  J.  Polk;     . 
W.  E.  'BJBJAJER;  T.  C.  Bell;     .      .     . 
Jajces  I>.  ]3Lardin  ;  J.  Q.  Chenoweth  ;  | 
JoHH  M.  Abkew;  Poston  &  Kyle;     .  J 

CITED 
15  Conn.  206,  New  Haven  Co.  Bank  v.  MitchelL 
10  Johnson,  180,  Walsh  v.  Bailes. 


For  Appellant^ 
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20  Ohio,  98,  McOooney  ▼.  State. 

2  Term  Reports,  860.        1  Pick.  48,  Ellis  ▼. 

1  Littell,  Allison  ▼.  Thompson. 

2  Penn.  27,  Bank  of  Washington  y.  Barrington. 

1  Oilman,  581,  Field  v.  Rawlings. 

2  Bailey's  Reports,  581,  Wayne  v.  Kirby. 

1  Pick.  832,  Brewer  y.  Enapp. 

2  Qreenleaf,  42,  Kennebec  Bank  v.  Tomer. 
2  Bosh,  177,  Shepherd  y.  Thompson. 
8  A.  K.  Marshall  616.  618,  Bowling  v.  Ewing. 
6  Bush,  20-24,  Burks  y.  Wonterline  and  wife. 

Reyisod  Statutes,  section  5,  article  1,  chapter  56. 
Revised  Statutes,  section  1,  chapter  22. 

M.  J.  DUBHAM,      .      .  \ 

P.  B.  Thompson,  Jr.,  > For  AppelleeB, 

J.  B.  Thompson,  Jr.,  ) 

CITED 

Revised  Statutes,  sections  7,  10,  chapter  97. 
16  B.  Monroe,  896,  Cumey  v.  Walden,  &c^ 

CHIEF  JUSTICE  ROBERTSON  DSLrvsRKD  the  ofdtiox  of  thk  ooxm 

On  the  28th  of  October,  1867,  P.  B.  Thompson,  as  ageni   . 
foe  the  appellees,  leased  to  Dr.  J.  A.  Hunt  and  J.  G.  Kyle  a 
house  and  lot  in  Harrodsburg  for  a  fractional  term  to  expire 
on  the  5th  of  August,  1868,  for  a  stipulated  rent,  payable  in 
installments,  for  which  they  executed  their  joint  obligation^ 
covenanting  also  that  they  would  '' return"  the  property  ixa 
good  order.     It  is  agreed  that  Kyle  was  in  fact  only  sarety^ 
and  Hunt  the  actual  tenant  who  occupied  the  house. 

The  rent  was  all  paid  during  the  term;  but  at  the  end  o^ 
it,  the  lessors  neither  demanding  restitution  nor  manifesfcing  at 
readiness  or  desire  to  resume  possession,  the  tenant  oontinu^ed 
to  hold  for  more  than  a  year  longer  without  any  known 
tract,  and  without  either  demand  of  restitution  or  payment 
rent,  though  the  agent  testified  that  he  frequently  applied, 
the  tenant  alone  for  rent. 

On  the  25th  of  October,  1869,  this  action  was  broci^H^ 
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against  the  lessees  for  damages  for  failing  to  return  the  hoose 
and  lot.  The  circuit  court  overruled  a  demurrer  to  the  peti- 
tion^  and  the  case  being  submitted  to  the  judge  for  decision, 
he  adjudged  in  favor  of  the  appellees  three  hundred  and  five 
dollars^  with  interest  from  the  commencement  of  the  action. 

On  the  close  of  the  term  it  was  not  the  duty  of  the  lessees 
to  leave  the  house  unoccupied  without  demand  or  expressed 
readiness  for  possession  by  the  lessors^  nor  would  such  derelic- 
tion have  been  proper.  There  was  therefore  no  breach  of  the 
covenant  in  retaining  possession  afterward,  as  the  tenant  did 
with  the  presumed  consent  of  the  landlords;  and  consequently 
the  petition,  in  not  averring  the  fad  of  demand  or  manifested 
readiness  to  receive  possession,  failed  to  show  a  good  cause  of 
action  for  the  alleged  breach  of  the  covenant  to  '^  return." 
The  demurrer  ought  therefore  to  have  been  sustained. 

But  had  the  petition  been  sufficient,  the  judgment  for 
damages  against  Kyle  was  not  authorized  by  the  &cts  and  the 
law.    No  demand  or  complaint  was  made  until  about  a  month 
after  the  institution  of  the  action ;   and  he  was  not  legally 
liable  for  damages  before  notice.    But  he  is  not  apparently 
nesponsible  at  all.    The  continued  holding  by  the  actual  tenant 
with  the  tacit  consent  of  the  lessors  was  a  presumable  revo- 
cation either  by  an  express  contract  with  the  tenant  without 
Kyle's  co-operation,  or  by  an  implied  tenancy  from  year  to 
y^ear  beyond  the  range  of  his  covenant,  by  which  alone  he  was 
bound;  and  after  such  new  contract,  express  or  implied,  his 
oo^enant  as  surety  was  waived,  and  did  not  hold  him  liable 
under  the  supplemental  contract,  but  was  discharged ;  and  so 
lessors  seemed  to  admit  by  never  seeking  rent  firom  him 
oomplaining  of  his  neutrality. 
T^herefore  the  judgment  is  reversed,  and  the  cause  re- 
minded with   instructions  to  sustain  the  demurrer  to  the 
pei^iiaon,  and  for  further  proceedings  consistent  with  the  prin- 
oipl^fi  of  ^^^  opinion. 
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Oa8B  88— PETinON  ORDINARY— Jahuart  14 

Ewing  V.  Litsey. 

▲PPXAL  TEOM  WASHIKOTOK  ClBCmT  OOVWr. 
1.   OUJI FKDERATB  CURIUENCT — ^PAYMENT  OF  IT  WITHIN  THB  FbDBRAL  Umi 

DURiKO  THB  LATB  WAB. — ^A  Confederate  soldier,  when  Bnigg's  tnny 
withdrew  from  Kentucky  in  1862,  remained  in  Washington  Coonty, 
Ky.,  within  the  Federal  lines,  and  without  any  frand  or  constraint 
of  any  kind  received  Confederate  money,  at  the  rate  of  eighty  oenti 
on  the  dollar,  from  a  citizen  of  that  comity,  in  payment  of  a  note  he 
held  on  him.  This  action  was  brought  since  the  war  to  reooTer  the 
amount  of  the  note.    Hdd^ 

'*  If  the  payment  was  not  contrary  to  law  and  public  policy,  then 
his  debt  is  satisfied,  and  he  has  no  claim  '*  upon  the  defendant 

'*  If,  upon  the  other  hand,  the  circulation  of  Confederate  money 
within  the  lines  of  the  Federal  Govemment  was  piohibited,  then  by 
the  reception  of  the  money  he  participated  in  the  Tiolation  of  the 
law ;  and,  as  the  contract  is  fully  executed,  the  courts  will  not  distort) 
it  at  the  instance  of  either  party.  *^ 
8.  A  Confederate  soldier  had  no  right  while  permitted  to  renudn  within 
the  Federal  military  lines  to  violate  the  laws  of  the  Federal  Qovera* 
ment,  nor  to  disregard  its  military  rcgulatiooa. 

W.  HLHays, For  Appellant, 

CITED 
1  Bush,  634,  Martin  y.  Horton,  Ac. 
0  Bush,  278,  Bodes  y.  Patillo,  Ac. 

Bbowkx  a  LswiBy For  Appellee 

CITED 

Act  of  Congress,  July  18, 1861, 12  Statutes  at  Laige,  251. 

Hardin,  98,  Hart  y.  Bodley,  Ac. 

Bevisod  Statutes,  2  Stanton,  182. 

MTheaton's  International  Law,  Dana^s  edition,  806. 

AuL  Law  Begister,  June,  1860,  Bellgery  y.  BrandL 
2  J.  J.  Marahall,  520,  681.  1  Kent,  67. 

6  Wallace,  682,  Hauger  v.  Abbott 
4  Metcalfe,  886,  Norris  y.  Doniphan. 
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8  Wallace,  1,  Thorington  y.  Smith,  te. 

0  Bosh,  600,  Reeves  v.  Moes^s  asBignee. 
20  Howard,  286,  249,  White  v.  Bumly. 
10  Johnson,  57,  Griswold  y.  Waddington. 

JUDOI  LINDSAY  nxLiyiRxn  the  ofikioh  of  the  ooubt. 

This  was  an  action  brought  by  Litsey  against  Ewing  to 
reoover  tour  hundred  dollars,  the  amount  of  a  note  paid  by 
Ewing  to  him  in  November,  1862,  in  Confederate  money,  at 
ihe  rate  of  eighty  cents  on  the  dollar. 

Litsey  was  originally  a  citizen  of  Washington  County, 
Kentucky,  but  before  the  war  removed  to  Texas.  He  became 
a  soldier  in  the  Confederate  army.  He  was  wounded  about 
the  time  of  the  battle  of  Perryville,  and  when  Bragg's  army 
withdrew  from  Kentucky  he  remained  at  his  mother's  house 
in  said  county. 

He  claims  that  he  was  induced  to  accept  the  Confederate 
money  in  payment  of  his  note  on  Ewing  by  reason  of  certain 
fiilse  and  fraudulent  representations  made  by  the  latter  relative 
to  attachment  suits  brought  against  him  by  parties  whose 
property  had  been  taken  by  Confederate  soldiers.  He  also 
relies  upon  the  &ct  that  the  circulation  of  Confederate  money 
within  the  military  lines  of  the  Federal  Government  was 
prohibited  by  law,  and  therefore  that  the  payment  made  by 
£wing  was  contrary  to  public  policy  and  void. 

The  proof  shows  that  Litsey  had  been  dealing  in  Confed- 
erate money,  and  that  he  freely  and  voluntarily  accepted  the 
payment  made  by  Ewing  and  surrendered  to  him  his  note. 
It  is  further  shown  that  Ewing's  representations  relative  to 
the  suits  and  attachments  were  true. 

The  court  below  held  that  Confederate  notes  had  a  market 
value  of  fifty  cents  to  the  dollar  at  the  time  of  the  transaction, 
and  charged  Litsey  with  the  amount  received  at  that  rate, 
and  gave  judgment  against  Ewing  for  the  balance  of  his  orig- 
inal indebtedness  to  Litsey,  one  hundred  and  fifty  dollars. 
Vol.  VII.— 33 
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From  that  judgment  Ewing  has  appealed^  and  litsej  pros- 
ecutes a  cross-appeal. 

As  there  was  no  fraud  in  the  payment  of  the  money,  and 
as  Litsey  acted  without  constraint  of  any  kind,  the  legality 
of  the  transaction  is  the  only  question  to  be  considered.    It 
seems  to  us  that  it  can  make  very  little  difference  to  Litsey 
how  this  question  is  determined.     If  the  payment  was  not 
contrary  to  law  and  public  policy,  then  his  debt  is  satisfied, 
and  he  has  no  claim  upon  Ewing.    If,  upon  the  other  hand, 
the  circulation  of  Confederate  money  within  the  military  lines 
of  the  Federal  Government  was  prohibited,  then  by  the  recep- 
tion of  the  money  he  participated  in  the  violation  of  the  law, 
and,  as  the  contract  is  fully  executed,  the  courts  will  not  diar 
turb  it  at  the  instance  of  either  party.     The  fact  that  litsey 
was  a  Confederate  soldier  at  the  time  can  not  change  or  abro- 
gate this  rule  of  law.     He  was  not  with  his  command,  nor 
engaged  in  the  military  service  of"  the  hostile  government  at 
the  time,  and  had  no  right,  while  permitted  to  remain  within 
the  Federal  military  lines,  to  violate  the  laws  of  the  Federal 
Government,  nor  to  disregard  its  military  regulations.    • 

The  judgment  is  reversed,  and  the  cause  remanded  with 
instructions  to  dismiss  Litsey's  petition.  (Judge  Hardin  did 
Dot  sit  in  this  case.) 
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Case  3a— PETITION  ORDINARY— January  16. 

Adams  Express  Company  v,  Loeb  &  Bloom. 

APFBAL  FROM  M'CRACKJElf  OIBCUIT  COUBT. 

ADAICB  EXPBE88  COHFANY,   BEING   SUED  ON  ITS  CONTRACT  OF  AFFREIOHT- 
ICENT,  OBT8  THE  BENEFIT  OF  THE  8TIFULATIONS  OF  THE  CONTRACT. — 

^^If  the  jury  hdieWj/rom  the  evidence^  that  the  parties  agreed  that  the 
company  W€U  riot  to  he  held  responnble  for  lose  or  damagey  unless  the 
same  wis  caused  hy  the  fraud  or  the  gross  negligence  of  the  defendant^ 
'before  the  plaintiffs  can  recover  in  this  action  they  must  prove  to  the 
satisfaction  of  the  jury  such  fraud  or  negligence^ 

The  Adams  Express  Ct^mpany  undertook  to  deliver  a  box  of 
goods  in  New  York.  The  contract  of  .the  company  sued  on  is  indi- 
cated in  the  above  instruction,  which  was  offered  by  the  company 
and  refused  by  the  court  on  the  trial  of  an  action,  founded  on  the 
contract,  for  an  alleged  loss  of  a  portion  of  the  g^oods  alleged  to  have 
been  shipped  in  said  box.    Held^ 

In  the  absence  of  any  allegation  calling  in  question  the  fairness 
and  binding  force  of  the  contract,  it  must  be  regarded  as  obligatory. 
The  instruction  copied  above  "  was  therefore  improperly  withheld, 
as  appellant  (the  express  company)  was  only,  by  the  terms  of  the 
contract,  to  be  responsible  for  fraud  or  gross  negligence.*' 


*  > For  Appellant. 


John  M.  Harlan^ 

BiGOEB  &  MosSy For  Appellees, 

CITED 
2  Duvall,  664,  Adams  Express  Co.  v.  Nock. 
2  Dana,  481,  Robertson  &  Co.  v.  Kennedy. 
8  Metcalfe,  54,  Hall  &  Co.  v.  Renfro. 
2  DuvaU,  288,  Bland  v.  Adams  Express  Co. 

JUI>G'E  PETERS  dxlitxbbd  the  opinion  of  the  court. 

Tills  action  was  brought  by  appellees  against  appellant  to 
recover  the  value  of  eighty-three  minkrskins  and  one  otter- 
skin,  which  they  allege  appellant  failed  to  deliver  to  their 
eonsi^ee  in  the  City  of  New  York, 
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Thej  allege  that  appellant  is  engaged  as  common  oarrier 
alone^  having  agencies  and  offices  in  the  yarious  towns  and 
cities  in  Kentucky;  that  on  the  31st  of  December,  1867,  they 
delivered  to  the  agent  of  appellant  in  the  city  of  Padacah  one 
box  containing  six  hundred  and  twenty-one  mink-skins,  six 
otter-skins,  and  one  bear-skin,  which  it  received  at  its  office 
in  Paducah,  and  undertook  and  agreed  to  deliver  to  J.  B. 
ChamuUeir,  agent  of  appellees  in  the  CSity  of  New  York; 
that  the  box  was  delivered  to  said  agent  in  said  city,  but  when 
he  received  it  there  were  only  five  hundred  and  thirty-eight 
mink-skins  in  it  and  five  otter-skins,  being  eighty-three  mink- 
skins  and  one  otter-skin  less  in  the  box  than  when  delivered  to 
appellant;  which  missing  skins  appellees  allege  it  fiuled  to 
deliver  as  by  its  contract  and  agreement,  which  is  filed  as  a 
part  of  the  petition,  it  undertook  to  do,  and  pray  for  judgment 
against  the  express  company  for  the  value  of  said  skins. 

The  foregoing  is  the  substance  of  the  first  paragraph  of  tba 
petition.  The  second  is  in  effect  in  indebiUxtu8  attsumpdU  A 
verdict  was  found  against  appellant  and  judgment  rendered  in 
conformity  thereto ;  and  a  motion  for  a  new  trial  having  been 
overruled,  this  appeal  is  prosecuted. 

By  the  terms  of  the  bill  of  lading  or  contract  by  which 
appellant  undertook  to  transport  the  box  of  goods  in  question 
to  the  consignee  of  appellees  in  New  York,  it  is  expressly  pro* 
vided  that  said  express  company  are  forwarders  only,  and  are 
not  to  be  held  liable  or  responsible  for  any  loss  or  damage  to 
said  property  while  being  conveyed  by  the  carriers  to  whom 
the  same  may  be  by  said  express  company  intrusted,  or  arising 
from  the  dangers  of  railroads,  ocean  or  river  navigation,  steam, 
fire  in  stores,  depots,  or  in  transit,  leakage,  breakage,  or  from 
any  cause  whatever,  unless  in  every  case  the  same  be  proved 
to  have  occurred  from  the  fraud  or  gross  negligence  of  said 
express  company  or  their  servants.      • 

As  we  do  not  feel  authorized  to  reverse  the  judgment  on 
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the  ground  that  the  verdict  is  against  the  weight  of  evidenoei 
and  as  the  instractions  given  to  the  jury  on  motion  of  appellees 
were  not  objected  to,  and  all  of  those  given  as  asked  bj  appel- 
lauty  except  the  one  marked  ^'No.  7"  the  only  question  raised 
by  this  appeal  is  whether  the  court  erred  in  refusing  that  in- 
stroctiou  which  reads  as  follows:  ''If  the  jury  believe  from 
the  evidence  that  the  parties  agreed  that  the  company  was  not 
to  be  held  responsible  for  loss  or  damage,  unless  the  same  was 
caused  by  the  fraud  or  the  gross  negligence  of  the  defendant, 
before  the  plaintiffs  can  recover  in  this  action  they  must  prove 
to  the  satisfitction  of  the  jury  such  fraud  or  negligence.'' 

The  appellant  undertook  by  a  special  contract  in  writing  to 
deliver  the  box  to  appellees'  consignee  in  New  York.  That 
contract  is  made  the  foundation  of  appellees'  action ;  they  sue 
upon  it  and  make  it  a  part  of  their  petition ;  and  so  far  from 
there  being  any  allegation  that  it  was  not  fairly  made,  or  that 
it  was  obtained  by  duress,  imposture,  or  delusion,  it  is  fully 
recognized  by  appellees  as  obligatory,  and  made  the  basis  of 
their  recovery  in  this  action. 

By  this  special  contract  the  appellant's  responsibility  as 
common  carrier  under  the  rules  of  the  common  law  was  re- 
lazed;  and  under  the  ruling  of  this  court  in  Adams  Express 
Co.  V.  Nock,  2  Duvall,  502,  in  the  absence  of  any  allegations 
calling  in  question  its  fairness  or  binding  force,  it  must  be 
r^arded  as  obligatory. 

The  instruction  No.  7  was  therefore  improperly  withheld, 
as  appellant  was  only  by  the  terms  of  the  contract  to  be  re- 
flponsible  for  fraud  or  gross  negligence. 

Wherefore  the  judgment  is  reversed,  and  the  cause  is 
lemaoded  for  a  new  trial  and  further  proceedings  consistent 
herewith. 

■7 
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Ca8B  84— fine  BT  COUNTT  JUDGE-Januabt  20. 

Commonwealth  v.  Jones. 

APPEAL    FBOM    LIKOOLV   CIRCUIT   COUBT. 
BBLUNO    goods    BT  8AXFLR    IB    NOT   PBDDLINO,   AMD   18  HOT   i»nwiKiiA-»tja 

xniDER  ACT  OF  1856. — Althougli  section  2  of  the  act  of  March  18» 
1870  (Session  Acts,  104),  imposes  a  tax  in  lieu  of  the  license  fees 
required  by  the  act  of  1856,  the  effect  of  the  entire  statute  of  1870 
is  to  exempt  permanent  merchants  and  their  agents  from  respoosi- 
bilitj  under  the  act  of  1856,  leaying  it  in  force  as  to  itinenait 
peddlers  as  contradistinguished  from  permanent  or  localized  mer» 
chants.  In  this  case  the  judgment  of  the  circuit  court  is  affirmed, 
reversing  the  judgment  of  the  county  judge  imposing  a  fine  of  one 
hundred  dollars  on  an  agent  of  non-resident  (Cincinnati)  merchaiitB^ 
for  offering  to  vend  their  goods  by  sample  in  the  state  of  Kentucky, 
as  for  a  violation  of  the  act  of  March  4,  1856  (Revised  Statute^ 
2  Stanton,  276),  he  not  having  obtained  a  license  as  a  peddler  sis 
required  by  that  statute. 

John  Rodmak,  Attorney-General,    .    .     .     For  Appellant, 

CITED 

Act  of  March  9,  1856,  2  Stanton,  272. 
Session  Acts,  1862-70,  page  104. 

Hill  &  Alcorn, For  Appellee, 

CITED 
Revised  Statutes,  2  Stanton,  272. 
Session  Acts,  1869-70,  page  104. 

JUDGE  HARDIN  dklivxbxd  thb  oranoir  or  thb  ooubt. 

The  appellant  having  in  October,  1870,  as  the  traveling 
agent  of  (Charles  H.  Waters  &  Co.,  wholesale  merchants  of 
Cincinnati,  Ohio,  offered  to  vend  the  goods  of  his  principals 
by  sample  in  the  town  of  Stanford,  Kentucky,  to  W.  S.  Hooker 
a  merchant  of  that  place,  he  was  arrested,  tried,  and  fined  in 
^e  sum  of  one  hundred  dollars  for  so  doing,  as  for  a  violation 
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of  the  aot  of  March  4, 1856,  in  relation  to  peddlers  (2  B.  S. 
276),  he  not  having  obtained  a  license  as  a  peddler  as  required 
by  that  statute.  That  judgment  was  reversed  on  an  appeal  to 
the  circuit  court,  and  from  its  judgment  the  commonwealth  hajb 
appealed  to  this  court. 

The  only  material  question  presented  for  decision  is  whether 
the  provisions  of  the  act  of  March  18, 1870  (1  Session  Acts, 
p.  104),  repealing  the  act  of  1856  as  to  '^  merchants  or  their 
agents  residing  in  or  out  of  this  state  who  may  vend  or  offer 
to  vend  by  sample  goods,  wares,  merchandise,  or  manu&ctures 
made  within  or  without  this  state  to  merchants,  dealers,  or 
other  persons  living  within  this  state,''  exempted  the  appellee 
from  liability  to  the  fine  imposed  by  the  inferior  court? 

Although  the  second  section  of  the  act  imposes  a  tax  in  lieu 
of  the  license  fees  required  by  the  act  of  1856,  we  are  of  the 
opinion  that  the  effect  of  the  entire  statute  is  to  exempt  per- 
manent merchants  and  their  agents,  such  as  the  appellant  and 
his  principals  appear  to  have  been,  from  responsibility  under 
the  act  of  1856,  leaving  it  only  in  force^as  to  itinerant  ped- 
dlers, in  the  usual  or  popular  meaning  of  that  term,  as  contra- 
distin^Lshed  from  permanent  or  localized  merchants,  and  that 
the  circuit  court  properly  so  adjudged. 
Wherefore  the  judgment  is  affirmed. 
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AtwelVs  ezeoaior  t.  Helm,  fte. 


Ga8B  85— OOUNTT  OOUBT  ORDER— Jamuabt  81. 

AtwelPs  ex'r  v.  Helm,  &c. 

APPEAL   PBOM    MBADB   OOWTT   COURT. 

1.  Will  BBqunuNQ  no  aBCUBirr  of  szbcutob.  —  In  sadi  casoB  tho 
county  court  may  require  the  executor  to  give  security  on  its  own 
motion,  or  on  the  demand  of  some  perM>n  interested  in  the  estate  of 
the  testator.    (Reyised  Statutes,  section  4,  chapter  87, 1  Stanton,  498.) 

8.  Order  of  county  court  requiring  executor  to  give  security  is  not  flnal 
until  enforced. 

8.   AfFBAL  FBOM  OOUNTT  court  should  BB  first  TAKBN  to  THB  dBCOIT 

OOUBT  in  case  of  remoral  of  executor  for  failing  to  give  secoit^ 
when  required  by  the  county  court 

John  C.  Walker, For  Appellant, 

CITED 

Revised  Statutes,  section  4,  chapter  87,  1  Stanton,  49& 
2  Dana,  429,  Stevens^s  heirs  y.  Stevens's  widow. 
Ms.  Opinion,  February,.  1856,  Baston's  ex'r  v.  ^potts» 

Joe  Haycraft, For  Appellees, 

CITED 

Revised  Statutes,  section  4,  article  1,  chapter  87. 
Civil  Code,  section  20. 


CHIEF  JUSTICE  ROBERTSON  dblitxbbd  thx  opdtiok  of 

Section  4,  chapter  37,  Revised  Statutes,  1  Stanton,  498, 
provides,  in  effect,  that  when  a  will  directs  that  the  executor 
shall  not  be  required  to  give  security,  none  shall  be  requii^ 
by  the  county  court,  unless  demanded  by  some  person  inter- 
ested in  the  testator's  estate,  or  adjudged  neoessaiy  by  the 
court  itself  on  its  own  view. 

In  this  case  the  persons  moving  for  security  are  not  even 
alleged  to  have  such  interest,  and  the  court  said  that  none 
neeessary. 
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'  Bat,  however  erroneous  therefore  the  order  may  have  been 
leqoiring  secorify,  this  preliminarj  order,  not  yet  enforced, 
was  not  final,  and  this  ooart  has  no  jurisdiction  therefore 
to  reverse  it.  And  had  it  been  executed  by  the  removal  of 
the  executor  the  appeal  should  have  been  first  to  the  circuit 
court. 

Wherefore  the  appeal  is  dismissed  for  want  of  jurisdiction. 
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Brownfield,  &c.  v.  Dyer,  ifcc. 

AFFXAL  TBOV  XJLBUX  CIBCUrT  COUBT. 

!•  CoHflTRncri  V  JB  oervioib — ^Voro  whxn  DBFBcrrnB — Judgment  and  balb 
VOID. — ^In  all  proceedings  upon  constractiye  service  the  provisioiis  of 
the  Code  regelating  the  same  most  be  literally  followed. 

Sl  Kotbing  short  of  a  substantial  compliance  with  every  prerequisite  will 
give  the  court  jurisdiction  of  the  property  sought  to  be  subjected. 

9.  Orders  of  warning  have  taken  the  place  of  orders  of  publication  under 
the  old  practice. 

4.  Tha  record  muH  shofo  upon  iU  faeo  that  the  provisions  of  the  Ck)de 
bave  been  substantially  complied  with,  or  the  judgment  must  be 
treated  as  void  and  inoperative.  (Green's  heirs  v.  Breckinridge's 
bein,  4  Monroe,  646 ;  Blight's  heirs  v.  Banks,  6  Monroe,  205.) 

SI  An  order  of  the  clerk  warning  the  defendant  to  appear  and  answer  on 
tlie  first  day  of  a  term  commencing  less  than  sixty  days  from  the 
date  of  the  order,  is  not  only  irregular,  but  absolutely  void. 

6L  Section  88  of  the  Civil  Code  provides  that  the  defendant  shall  be 
uramed  "  to  appear  in  the  action  on  the  first  day  of  the  next  term 
of  the  court  which  does  not  commence  within  sixty  days  of  the  time 
of  making  the  order." 
7.  The  fact  that  the  judgment  under  which  the  property  was  sold  was 
not  rendered  until  a  term  of  the  court  subsequent  to  that  at  which 
Clie  defendant  was  warned  to  appear,  did  not  have  the  effect  of 
imparting  vitality  to  a  proceeding  originally  void.  The  entire  pro- 
ceeding was  «b />af^. 
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8L  The  court  haying  no  jurisdiction  because  the  warning  order  was  Tdd, 

the  Judgment  and  sale  of  the  slaves  were  void. 
0.  The  purdiasers  under  such  void  judgment  and  sale  took  nothing  under 

their  purchases. 

10.  The  bonds  executed  by  the  purchasers  under  such  roid  jodgnunfc 
and  sale  were  founded  on  no  consideration,  and  the  coUoctioii  of 
the  bonds  is  enjoined. 

11.  The  defendant  can  not  ratify  the  Judgment  and  sale  of  bis  sUves 
after  they  have  been  freed  by  amendment  to  the  Federal  constitu- 
tion, when  it  was  not  shown  that  the  purchasers  had  been  g^ty  of 
any  act  of  bad  faith  in  the  transaction  which  would  auUicnize  a 
court  of  equity  to  compel  them  to  pay  for  property  to  which  they 
acquired  no  title  whatever,  and  not  even  possession. 


^^^'\ For  Appellants, 


wintebsmith  &  cessna, 
Stevenson  &  Myers, 

CITED 

Howard's  New  York  Practice  Reports,  45,  48. 

Civil  Code,  sections  88,  440,  441. 

Ms.  Opinion,  Feb.  t,  1871,  Cheek  v.  McCoy. 
8  Dana,  180,  Harlow  v.  MnnelL 
1  Harlan's  Mon.  Dig.  "Absent  Defendants,''  sees.  1,  4»  7,  11,  tft. 

1  Harlan^s  Mon.  Dig.  "  Non-residents,"  sec.  1. 
4  Monroe,  545,  Green's  heirs  v.  Breckinridge's  heirs, 
6  Monroe,  205,  Blight's  heirs  v.  Banks. 
6  J.  J.  Marshall,  14,  Brown  v.  Wood  and  Campus  hdn. 
6  Wheaton,  127,  Thatcher  v.  PowelL 
6  Bush,  804,  Long  v.  Montgomery. 

2  Duvall,  540,  Ruby  v.  Grace. 
84  Barbour,  Cook  v.  Farren. 
12  Wendell,  11,  Smith  r.  Fowle. 


son]} ForAppeUees, 


W.  B.  Read, 
James  A.  Dawson, 

CITED 
Civil  Code,  sections  88,  187,  138,  01. 


JUDGE  LINDSAY  DKLrvsRsn  thc  opiviok  of  thx  oouvr. 

It  is  not  pretended  that  W.  H.  Middleton  was  before  the 
oourt  in  the  actions  in  which  the  judgment  for  the  sale  of  his 
slaves  was  rendered,  except  by  constructive  service.  It  is 
admitted  that  he  was  a  non-resident  of  Kentucky,  and  had  no 
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actual  knowledge  of  the  institution  of  said  actions.  The  order 
*  warning  him  to  appear  and  defend  was  made  on  the  6th  day 
of  May,  1862^  and  it  required  him  to  answer  the  plaintiff's 
petition  on  the  1st  day  of  the  next  May  term  of  the  Larue  Cir- 
cuit Courty  which  began  on  the  24th  of  that  months  eighteen 
days  after  said  order  was  made.  The  88th  section  of  the  Civil 
Code  provides  that  "  where  it  appears  by  the  affidavit  of  the 
plaintiff^  filed  in  the  clerk's  office  at  or  after  the  commence- 
ment of  the  action,  that  the  defendant  is  ...  a  non-resident 
of  this  state,  .  .  •  the  clerk  shall  make  upon  the  petition  an 
order  warning  such  defendant  to  appear  in  the  action  on  the 
first  day  of  the  next  term  of  the  court  which  does  not  com- 
mence within  sixty  days  of  the  time  of  making  the  order.'' 

In  all  proceedings  upon  constructive  service  the  provisions 
of  the  Code  regulating  the  same  must  be  literally  followed. 
Nothing  short  of  a  substantial  compliance  with  every  pre- 
requisite will  give  the  court  jurisdiction  of  the  property  sought 
to  be  subjected  to  the  payment  of  the  plaintiff's  claim.   Orders 
of  warning  have  taken  the  place  of  orders  of  publication  under 
the  old  practice;  and  as  the  courts  could  not  dispense  with 
any  prerequisite  of  the  law  in   making  publication,  neither 
can  they  do  so  in  making  orders  of  warning.    The  record 
must  show  upon  its  face  that  the  provisions  of  the  Code  have 
been   substantially  complied  with,  or  the  judgment  must  be 
treated  as  void  and  inoperative.    (Green's  heirs  v.  Breckin- 
ridge^a  heirs,  4  Mon.  546 ;  Blight's  heirs  v.  Banks,  6  Mon.  205.) 
In  this  case  the  clerk  made  an  order  warning  the  defendant  to 
appear  and  answer  at  a  term  of  the  court  commencing  eighteen 
days  after  the  date  of  the  order.    The  law  gave  that  officer  no 
authority  to  make  any  such  order.    The  term  at  which  the 
defendant  was  required  to  answer  commenced  within  sixty 
Awa   of  the  time  of  making  the  order.    It  must  therefore 
follovr  that  the  action  of  the  clerk  was  not  only  irregular,  but 
absolutely  void.    The  fact  that  the  judgment  under  which  the 
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aiaves  were  sold  was  not  rendered  until  a  term  of  the  oonit 
sabseqaent  to  that  at  which  the  defendant  was  warned  to 
appear  did  not  have  the  efiect  of  imparting  vitaUty  to  a  pro- 
ceeding originally  void.  The  entire  proceeding  was  ex  patie^ 
and  no  action  upon  the  part  of  the  court  nor  the  plaintiffi 
could  have  the  effect  of  depriving  the  non-resident  defendant 
of  taking  advantage  at  any  time  of  their  fidlure  in  the  b^in- 
ning  to  take  the  necessary  steps  to  give  the  court  jurisdiction. 

The  court  having  no  jurisdiction^  the  judgment  and  the  sale 
of  the  slaves  made  in  pursuance  to  the  same  were  of  necessity 
void.    The  purchasers  at  said  sale  took  nothing  under  their 
purchase.    The  bonds  enjoined  in  this  proceeding  were  founded 
upon  no  consideration,  and  in  equity  and  good  conscience  ought 
not  to  be  collected  from  the  purchasers.    Although  Middleton, 
in  view  of  the  fact  that  his  slaves  have  been  freed  by  the 
amendment  to  the  Federal  constitution,  expresses  himself  satis- 
fied with  the  judgment  of  the  court  and  the  subsequent  sale 
made  thereunder,  and  proposes  now  to  ratify  and  confirm  said 
judgment  and  sale,  he  wholly  fails  to  allege  or  prove  that  the 
appellants  have  been  guilty  of  any  act  of  bad  fiiith  in  the 
transaction  which  would  authorize  a  court  to  compel  them  to 
pay  for  property  to  which  they  acquired  no  title  whatever,  and 
not  even  possession. 

We  are  of  opinion  that  the  court  below  erred  in  dismiaaing 
the  petition  of  the  appellants. 

Wherefore  the  judgment  is  reversed,  and  the  oause  re- 
manded with  instructions  to  said  court  to  render  a  judgment 
perpetuating  their  order  of  injunction,  and  for  other  proper 
proceedings  consistent  with  this  opinion. 
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Casb  87— PETTnOK  BQUITY— JAinjART  28. 

Gratewood  v.  Bryan. 

APFXAL  TBOM  BABRXK  CIBCUIT  OOUBT. 

t;  Thx  bbal  bbtatb  of  thb  wtfb  shall  be  liablb  vor  bxb  debtv 
oontnicted  or  incurred  before  marriage,  "and  for  sach  contracted 
after  marriage  on  account  of  necessaries  for  hereolf  or  any  member 
of  her  family,  her  husband  included,  as  shall  be  evidenced  by 
miting  signed  by  her  and  her  husband.*'  (Revised  Statutes,  sub- 
section  1,  section  1,  article  2,  chapter  47,  2  Stanton,  8.) 

flL  The  0019TRACT  MUST  BB  MADB  BY  THB  wifb;  f or  uecessariss  for  which 
her  estate  is  to  be  charged,  and  the  credit  must  be  given  to  her. 

flL  ** One  day  after  date  we,  or  either  of  us,  promise  to  pay**  .  .  " for 
necessaries  furnished  for  myM^^and  family,"  signed  by  the  wife  and 
husband.  The  words  ^^for  myae^  and  family'*'*  do  not  necessarily 
refer  to  the  wife,  but  would  naturally  and  more  appropriately  refer 
to  the  husband. 

4.  Thb  mkrb  acknowlbdgmbnt  in  thb  notb  that  rr  was  oivbn  fob 
HBCBSSASiBS  IS  NOT  SUFFICIENT. to  charge  the  estate  of  the  wife;  but 
in  order  to  make  her  estate  liable  the  evidence  must  show  that  the 
contract  for  them  was  made  by  the  wif ej  and  the  credit  therefor 
given  to  her. 

a.  The  obnebal  estate  only  of  the  wife  is  made  liable  for  her 
contracts,  and  for  necessaries,  etc,  as  provided  by  said  statute. 
(Subsection  1,  section  1,  article  2,  chapter  47,  Revised  Statutes, 
8  Stanton,  8.) 

C  Tbm  sepabatb  estate  of  the  wife  is  not  liablb,  and  gab  not  be 

BUBJECTED   FOB    HER   DEOT8,    NOT    EVBN    FOB    NECBSaABIBa.— Under 

■ection  17,  article  4,  chapter  47,  Revised  Statutes  (2  Stanton,  28),  the 
wife  can  not  alienate  her  separate  estate,  with  or  without  the  consent 
of  any  husband  she  might  have ; 

7*  Except,  if  it  were  a  gift,  she  might  alienate  it  with  the  consent 
of  the  donor; 

6L  AvD  if  rr  were  not  a  gift,  then  it  could  only  be  sold  or  incumbered 
for  reinvestment,  and  consequently,  if  separate  estate,  the  land  could 
not  be  subjected  to  her  debt 
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N.  A.  SMiTHy For  Appellant, 

CITED 

6  Bash,  800,  400,  Sharp's  admV  t.  Ptoctor*8  adinV. 
Revised  Statates,  2  Stanton,  page  8. 

Leslie  &  Botts, For  Appellee. 

JUDGE  PSTEBS  dsutxrkd  thi  opikxok  of  thb  oovbt. 

This  suit  in  equity  was  brought  by  appellee^  assignee  of 
Gbrin,  Bryan  &  Co.,  on  a  note  executed  by  appellant  and  lier 
husband,  the  late  A.  J.  Gatewood,  on  the  23d  of  April,  1861, 
which  expresses  on  its  face  that  it  was  executed  for  merchan- 
dise, necessaries  for  '^  myself  and  family y^  to  subject  the  real 
estate  of  appellant  to  the  payment  thereof;  and  judgment 
having  been  rendered  against  her,  6he  has  appealed  to  this 
court. 

It  is  alleged  in  the  petition  that  at  the  date  of  the  note 
appellant  was  the  wife  of  A.  J.  Gatewood,  who  has  since  died 
insolvent;  that  they  had  a  &mily  of  children;  that  she  had 
the  legal  title  to  and  separate  estate  in  a  tract  of  about  three 
hundred  and  forty-six  and  one  half  acres  of  land  in  Barren 
County,  conveyed  to  her  by  Jas.  B.  Johnson  and  wife,  the  deed 
for  which  is  exhibited  with  the  petition;  and  it  is  also  alleged 
that  the  note  was  executed  for  various  articles  of  merchandise, 
necessaries,  sold  and  delivered  to  her  for  herself  and  &mily  at 
the  time,  and  before  the  execution  of  the  note,  and  that  by  the 
execution  thereof  she  intended  to  charge  her  said  estate  for 
the  price  of  said  goods. 

In  her  answer  appellant  admits  that  she  signed  said  note, 
but  denies  that  it  was  for  necessaries  sold  to  her  for  herself  and 
family ;  alleges  that  the  note  was  not  read  to  her,  and  that  she 
did  not  read  it  at  the  time  of  signing  it;  that  she  had  signed 
several  notes  to  appellee's  assignors  as  surety  of  her  husband, 
and  she  supposed  and  believed  she  was  signing  the  one  now 
sued  on  in  the  same  character  as  surety  for  him ;  admits  his 
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death,  and  that  he  left  no  estate  to  satisfy  the  debt;  denies 
that  she  contracted  for  the  goods,  or  that  they  were  sold  to  her 
or  on  her  credit;  calls  on  appellee's  assignors  to  file  the  account 
of  the  goods  sold,  and  avers  that  their  books  show  that  they 
were  sold  and  the  credit  therefor  was  given  to  her  husband. 
She  also  pleads  payment  by  her  husband,  and  relies  on  her 
coverture  at  the  date  of  the  note. 

If  the  estate  of  appellant  in  the  land  described  was  her 
separate  estate,  then,  under  section  17,  article  4,  chapter  47, 
page  28,  2  Revised  Statutes,  she  could  not  alienate  it  with  or 
without  the  consent  of  any  husband  she  might  have,  except  if 
it  were  a  gift  she  might  do  so  with  the  consent  of  the  donor; 
and  if  it  were  not  a  gift,  then  it  could  only  be  sold  or  incum- 
bered for  reinvestment,  and  consequently,  if  separate  estate,  the 
land  could  not  be  subject  to  the  payment  of  this  debt. 

But  the  deed  under  which  appellant  claims  the  land  did  not 
create  in  her  a  separate  estate ;  it  only  created  a  general  estate 
for  life;  and  the  question  presented  is,  can  appellee  subject  that 
estate  to  the  payment  of  his  debt?    By  subsection  1  of  section 
1,  article  2,  chapter  47,  Revised  Statutes,  page  8,  it  is  provided 
that  the  real  estate  of  the  wife  shall  be  liable  for  her  debts  con- 
tracted or  incurred  before  marriage,  "  and  for  such  contracted 
after  marriage,  on  account  of  necessaries  for  herself  or  any 
member  of  her  family,  her  husband  included,  as  shall  be  evi- 
denced by  writing  signed  by  her  and  her  husband." 

It  is  apparent  from  the  language  of  this  section  that  the 

contract  for  the  necessaries  for  which  the  wife's  estate  is  to  be 

charged  must  be  made  by  her,  and  the  credit  given  to  her. 

The  note  reads  as  follows :     "  One  day  after  date  we,  or  either 

o£  u«,  promise  to  pay  Gorin,  Bryan  &  Co.  two  hundred  and 

twenty-six  dollars   for  necessaries   furnished   for  myself  and 

fiunily^  value  received,"  dated  and  signed  by  appellant  and  her 

husband.     The  words /or  myselj  and  family  in  the  note  do  not 

jieccfisarily  refer  to  appellant  exclusively,  but  may  and  |xirhaps 
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would  naturally  and  more  appropriately  refer  to  the  hosbancL 
He  was  the  head  of  the  fionily ;  it  was  his  duty  by  law  to  pio- 
vide  his  wife  and  femily  with  the  things  necessary  for  theu* 
support;  and  therefore  the  pronoun  '^  myself  would  naturally 
and  properly  refer  to  the  husband.  But  waiving  that  critidsmi 
the  note  does  not  recite  that  the  necessaries  which  constituted 
the  consideration  for  which  it  was  given  were  contracted  for 
by  the  wife^  and  that  fact  she  is  not  estopped  by  the  note  to 
controvert;  that  is  one  of  the  conditions  upon  which  her  estate 
is  to  be  made  liable,  and  hence  appellee  alleged  in  his  petition 
that  the  goods  constituting  recessaries  were  sold  and  delivered 
to  appellant.  That  allegation  is  traversed  by  the  answer,  and 
appellee  felled  to  prove  it. 

The  account  filed,  in  response  to  the  demand  that  it  should 
be  filed  by  appellant,  shows  that  the  goods  for  which  the  note 
was  given  were  sold  to,  or  at  all  events  charged  to,  the  hus- 
band of  appellant,  and  the  credit  therefor  given  to  him.     The 
mere  acknowledgment  in  the  note  that  it  was  given  for  neces- 
saries is  not  sufficient  to  charge  the  estate  of  the  wife;  but  in 
order  to  make  her  estate  liable  the  evidence  must  show  that 
the  contract  for  them  was  made  by  the  wife,  and  the  credit 
therefor  given  to  her. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded with  directions  to  dismiss  the  petition  so  fiu:  as  it  seeks 
to  subject  appellant's  estate  to  the  payment  of  said  debt,  and 
for  further  proceedings  consistent  herewith. 
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Camb  88-.FETinOK  ORDINARY— Jahuabt  88. 

Pelly  V.  Bowyer,  &c. 

ATFKAls  rmOU  ADASn  OlEOUIT  OOITBT 

1.  Joan  JVDQUKST  ON  A  SKVKBAL  DBICAKO  IS  EBBONBOTOb— DlBTllIllDTKBI 
CAN  ROT  8US  JOIHTLT  AND  BBOOTEB  A  JOINT  JUDeMKNT  against  tho 

■dmintstrator  for  an  alleged  balance  of  their  several  shares  of  the 
amount  found  due  to  them  by  settlement 
ft.  Uhuub  thb  OBJBcnoN  FOR  THB  MisjoiNDiBR  IS  WAIVED  there  is  no 
anthority  for  uniting  as  co-plaintifb  several  parties  having  separate 
and  independent  rights  of  action  against  the  same  defendant,  or  for 
a  Joint  recovery  thereon. 

BiUBBEiAj  &  AvBTiT, For  Appellant, 

CITED 

8  Metcalfe,  888,  Worthington  v.  Ashby. 
Civil  Ck)de,  section  86. 

J.A'SL  Gabkett, For  Appellees, 

CITED 

Revised  Statutes,  sec.  26,  art  8,  chap.  87. 

8  Metcalfe,  548,  Clay  v.  Clay. 

8  Bush,  618,  Field  v.  Bunuun. 

4  Metcalfe,  98,  Mountjoy  v.  Pierce. 

CSvil  Code,  section  471. 

JTTD&'K  HARDIN  DXLrvxBXD  ths  opinion  of  ths  ooubt. 

The  appellant  became  the  administrator  of  the  estate  of 

JoBeph  Sowyer  in  1858,  and  made  a  settlement  of  his  accounta 

as  BO^ch   in  March,  1861,  showing  a  balance  of  assets  in  his 

hands  o£  91,386.99  for  distribution,  of  which  the  appellees — 

the  several  children  and  grandchildren  of  William  Bowyer, 

deceased^  a  son  of  said  Joseph — were  entitled  collectively  to 

one  third  part  as  heirs  and  distributees  of  said  Joseph  Bowyer; 

and  in    September,  1868,  the  appellees  brought  this  action 

^ou  YIL— 34 
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jointly  against  the  appellant  to  recover  an  alleged  balance 
of  their  several  shares  of  the  amount  found  due  by  the  settle- 
ment to  them  as  representatives  of  William  Bowyer,  deceased, 
as  aforesaid,  with  interest  from  the  date  of  the  settlement.  The 
suit  being  by  ordinary  proceeding  upon  the  appellant's  bond 
ad  administrator,  and  it  having  resulted  in  a  joint  judgment 
for  the  plaintiff  for  $209.07,  as  the  aggregate  balance  of  their 
several  shares  with  interest  as  claimed,  the  defendant  has 
appealed  to  this  court. 

Proper  and  timely  objection  was  taken  in  the  court  below 
to  the  assumed  right  of  the  several  plaintiff  to  recover  jointly, 
and  as  one  demand,  their  respective  claims  as  distributees. 
Whether  or  not  the  court  erred  in  overruling  this  objection  is 
the  principal  question  to  be  determined  on  this  appeal,  and 
the  only  one  we  deem  it  necessary  to  decide. 

The  Civil  Code  of  Practice,  section  36,  provides  that  "of 
the  parties  to  the  action  those  who  are  united  in  interest  most 
be  joined  as  plaintifis  or  defendants;"  and  there  can  be  no 
doubt  that  in  equitable  actions  for  the  settlement  of  estates 
several  distributees  might  unite  as  plaintiflb.     But  except  in  a 
particular  class  of  cases,  not  embracing  this,  we  know  of  no 
authority  for  uniting  as  co-plainti£&  several  parties  having 
separate  and  independent  rights  of  action  against  the  same 
defendant,  or  for  a  joint  recovery  thereon,  unless  the  objectioii 
for  the  misjoinder  be  waived.     It  seems  to  us  there  "was  no 
such  common  object  or  unity  of  interest  in  the  plaintifiEs  in 
this  case  as  was  necessary  to  entitle  them  to  sue  and  recover 
by  a  joint  judgment  their  several  claims  against  the  defend- 
ant, and  the  judgment  is  therefore  erroneous. 

Wherefore  the  judgment  is  reversed,  and  the  oauae  re- 
manded for  further  proceedings  or  orders  not  inoonmstent 
with  this  opinion. 
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Caldwell,  &c.  v.  Caldwell. 

AFPSAL    FBOM    OAMPBBLL    OIROVIT    COVBT. 
L  DXTIBB  TO  ONB  IK  TBU8T  FOB  ANOTHSB — TrUST  MAT  BB  BSTABUSH&D 

AHD  xzTFORCED  OK  ORAL  TB8TIMOKY. — A  devise  of  three  hundred 
acreB  of  land  by  testator  to  five  of  his  children,  on  a  latent  tmst  that 
if  his  other  son  (James)  should  ever  return  from  the  Confederate 
army  (where  he  was  at  the  time  the  will  was  made),  and  be  capable 
of  holding  the  title,  they  should  convey  it  to  him.  According  to 
satisfactory  oral  testimony  they  understood  and  tacitly  agreed  to 
fulfill  the  trust 
flL  Two  of  the  trustees  conveyed  to  James  on  his  return,  and  in  this  suit 
by  him  against  the  other  three  the  circuit  court  decreed  a  release  to 
James  of  their  title.     7%U  decree  is  afftrmed. 

Implied  trusts  being  excepted  from  the  statute  of  frauds  and 
perjuries,  if  the  facts  establish  such  a  trust,  no  written  memorial  of  it 
was  necessary  for  enforcing  it. 

Nor  was  the  oral  testimony  in  this  case  incompetent  on  the 
alleged  ground  that  it  contradicted  the  will. 

8L   SZTRAKBOUS  TBBTDCOKT  IS  IKCOMPBTEKT  TO  SUPPLY  AK  UKIKTBKTIOKAI* 
OICianOK,  OR  to  COKTRADICT  AK  EXPRBSSBD  DrrBKTIOK  IK  A  WILL. 

But  the  facts  established  by  extrinsic  evidence  in  this  case  have 
no  such  aim  or  effect.  They  are  consistent  with  the  testator's  inten- 
tion, and  with  the  concession  that  the  will  is  just  what  he  intended 
it  to  be,  and  they  supply  nothing  which  he  intentionally  omitted. 
4.  J%a  competency  of  oral  testimony  for  eetahlUhing  and  enforcing  such 
trusts  as  that  daimed  in  this  case  is  prescriptively  recognized  by 
nndeviating  authorities.  (See  Drakeford  v.  Weeks,  8  Atkins,  689 ; 
Barrow  y.  Oreenhough,  8  Yesey,  162;  Strickland  v.  Aldridge, 
9  Yeaey,  610;  Maislar  v.  Qillespie,  11  Yesey,  689;  2  Powell  on 
Devises,  689.) 

Bakeb  &  Hawkins, For  AppellantSi 

CITED 

18  B.  Monroe,  202,  Wheeler^s  heirs  v.  Dunlap. 
8  B.  Monroe,  603,  Stephens  v.  Walker. 
7  B.  Monroe,  626,  Webb's  heirs  v.  Webb. 
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7  Sergeant  and  Rawle,  111,  Iddings  T.  Iddingk 
1  Metcalfe,  277,  Allen  y.  Yanmeter. 

1  Phillipe  on  Evidence,  545. 
1  Johnson's  Chancezy,  281,  841. 

8  Monroe,  82.        2  Black  United  Stateii  4ia 
14  Howard,  44,  Kennett  r.  Chamben. 
Worthington  on  Wills,  side-page  77. 

George  B.  Hodqe^ For  Appellee, 

CITED 

2  Powell  on  Devises,  pages  416,  680,  880,  640. 
8  Atkins,  580,  Drakeford  v.  Weeks. 

8  Vesey,  152,  158,  154. 

9  Yesey,  510,  Strickland  v.  Aldridge, 
11  Yesey,  680,  Maidar  v.  Oillospie. 

CHIEF  JUSTICE  ROBERTSON  DSLrvKBicD  thx  ofotiov  of  thx  oouKf. 

In  the  year  1863  Alexander  Caldwell,  a  citizen  of  Oampbell 
Coanty,  Kentucky,  shortly  before  his  death,  published  his  last 
will,  whereby  he  contemplated  a  proximate  equality  in   the 
distribution  of  his  estate  among  his  six  children,  one  of  whom, 
James  Oaldwell,  was  then  a  soldier  in  the  Confederate  army. 
The  testator,  sympathizing  with  that  son  and  the  cause  he  had 
espoused,  indicated  a  desire  to  secure  to  him  ''the  home  place '' 
of  nearly  three  hundred  acres  of  land,  which  would  not  have 
exceeded  the  value  of  the  devises  to  each  of  his  other  five 
children  then  near  him.    But  apprehending  that  Jamee,  if  he 
should  even  survive  the  war,  might  by  his  rebellion  against 
the  Grovernment  of  the  United  States  forfeit  his  estate,  he 
devised  the  legal  title  of  the  ^^home  place''  to  his  other  five 
children,  on  a  latent  trust  that  if  James  should  ever  return, 
and  be  capable  of  holding  the  title,  they  should  convey  it  to 
him.    And  this,  according  to  satis&ctory  oral  testimony,  th^ 
understood  and  tacitly  agreed  to  fulfill. 

On  his  return,  about  the  close  of  the  war,  there  being  no 
danger  of  forfeiture,  two  of  those  devisees,  Daniel  and  ^William 
Caldwell,  true  to  the  trust,  each  conveyed  to  him  one  fifth  of 
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the  land,  of  the  whole  of  which  he  thereupon  took  possession 
with  the  apparent  acquiesoenoe  of  the  other  three  devisees  of 
the  home  tract;  and  this  possession  he  appears  to  have  retained 
without  disturbance  or  complaint  for  more  than  three  years, 
when  the  three  recusant  devisees  and  the  husband  of  one  of 
them  refusing  to  convey  their  interests  to  him,  he  on  the 
10th  of  September,  1869,  brought  this  suit  against  them  for 
enforcing  their  obligation  under  a  resulting  trust.  His  peti- 
tion charging  the  trust  was  denied  by  their  answer;  and  on 
that  issue  the  circuit  court  decreed  a  release  to  James  of  their 
title,  and  by  this  appeal  they  seek  to  reverse  that  decree. 

Implied  trusts  being  excepted  from  the  statute  of  frauds 
and  perjuries,  if  the  &cts  establish  such  a  trust  in  this  case,  no 
written  memorial  of  it  was  necessary  for  enforcing  it,  nor  was 
the  oral  testimony  incompetent  on  the  alleged  ground  that  it 
contradicts  the  will. 

Extraneous  testimony  is  incompetent  to  supply  an  uninten- 
tional omission  or  to  contradict  an  expressed  intention  in  a  wilL 
Bat  the  Acts  established  by  extrinsic  evidence  in  this  case  have 
no  sach  aim  or  effect.    They  are  consistent  with  the  testator's 
intention,  and  with  the  concession  that  the  will  is  just  what  he 
intended  it  to  be,  and  they  supply  nothing  which  he  uninten- 
tionally omitted.    He  intended  to  pretermit  his  son  James  as 
an  express  devisee  of  the  land,  and  to  rely  for  his  benefit  on 
the  plighted  honor  of  the  express  devisees.     Might  he  not 
have    done  so  securely  on  a  promise  that  the  five  devisees 
would  pay  to  James  ten  thousand  dollars?    And  would  proof 
of  such  agreement  contradict  the  will,  or  supply  any  uninten- 
tional  omismon  in  it,  without  which  omission  his  purpose  of 
making  James  a  co-equal  beneficiary  might  have  been  frus- 
trated by  impending  forfeiture? 

The  competency  of  oral  testimony  for  establishing  and  en- 
fbwing  such  trusts  as  that  claimed  (n  this  case  is  prescriptively 

by  undeviating  authorities,  among  a  great  multitude 
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of  which  we  only  cite  the  following:  Drakeford  v.  Weeks, 
S  Atkins^  639;  Barrow  v.  Greenhough,  3  Yesey^  152;  Strick- 
land V.  Aldridge,  9  Vesey,  519;  Maislar  v.  Gillespie^  11  Vesey, 
639;  2  Powell  on  Devises,  415.  To  these  citations  we  might| 
if  deemed  needful,  add  many  others  in  England  and  America, 
and  even  in  this  court,  illustrative  of  the  same  principles. 

On  the  like  principles  the  most  familiar  class  of  resulting 
trusts  is  upheld.  Why  else,  where  an  unqualified  title  to  land 
is  conveyed  to  one,  the  law  has  adjudged  that  he  holds  it  in 
trust  for  another  on  oral  proof  that  the  latter  paid  the  con- 
sideration, in  the  absence  of  any  &ct  authorizing  a  counter- 
vailing presumption?  In  such  a  case  there  is  no  sale  of  land 
by  the  one  to  the  other  requiring  writing,  and  the  extraneous 
&ct  is  admitted  not  to  contradict  the  deed,  but  to  prevent 
a  fraud. 

So  here,  had  not  the  actual  devisees  been  understood  by  the 
testator  as  accepting  the  devise  in  trust  for  James,  an  eaaen- 
tially  different  will  would  have  been  made,  excluding  their 
power  over  the  land  as  devised ;  and  consequently  their  refusal 
to  execute  the  trust  is  a  constructive  fraud  on  the  testator  as 
well  as  on  their  brother  James. 

The  proof  of  the  trust  is  corroborated  by  the  oonduct  of 
Daniel  and  William,  by  the  testator's  purpose  of  equality,  and 
by  the  apparent  recognition  of  it  by  the  acquiesoenoe  in  the 
claim  and  possession  by  James  for  years  since  his  return. 

We  are  satisfied  that  the  will  was  made  as  it  is^  with  the 
mutual  understanding  of  the  trust  as  claimed. 

Wherefore  we  conclude  that  the  judgment  of  the  circuit 
court  is  right,  and  therefore  affirm  it. 


WINTER  TERM,  1870.  619 


MeCormMk  t.  Clarkfon,  &o. 


Cabb  40-'F£TmOK  ORDINARY— JAinjART  87. 

McCormack  v.  Clarkson,  &c. 

AFFMAL  YROM  KBNTON  CIBCUIT  COURT. 
1.  "PaTABLB  to  ORDBB*^  U  8TN01ITMOU8  WITH  **PaTABLB  AHD  NSGOTIA- 

BLB.'* — ^A  note  for  money  payable  to  '*  order  *^  at  the  First  National 
Bank  at  Covington,  and  indorsed  to  and  discounted  by  said  bank, 
has  the  legal  character  and  effect  of  a  foreign  bill  of  exchange, 
nnder  the  act  of  1866.  (Myerses  Supplement,  60.) 
S.  ''To  ordbb'*  MAJLB8  THB  NOTE  ** NBGOTiABLB,**  as  effcctnally  as  if  tho 
precise  word  **  negotiable,*'  as  used  in  said  statute,  had  been  sub- 
stituted. 

Mexzies  &  FuRBEB, For  Appellant. 

JoHK  p.  &  Chas.  H.  Fisk^ For  Appellees. 

CHIBF  JUSTICE  ROBERTSON  dslxybrxd  ths  opikxok  ot  ths  court. 

The  ruling  question  in  this  case  is  whether  a  note  for 
money  made  ^* payable  to  order"  at  the  First  National  Bank 
at  Covington,  and  indorsed  to  and  discoanted  by  said  bank, 
has  the  legal  character  and  effect  of  a  foreign  bill  of  exchange, 
under  the  act  of  1865  (Myers's  Supplement,  60),  which  provides 
that  any  promissory  note  made  ^'payable  and  negotiable"  at  a 
national  bank,  and  indorsed  to  and  discounted  by  said  bank, 
shall  stand  on  the  footing  of  a  foreign  bill  of  exchange. 

"We  consider  the  words  "  payable  to  order'*  legally  synony- 

moua  with  the  statutory  words  '' payable  and  negotiable"    **To 

order "  makes  the  note  '^  negotiable "  as  effectually  as  if  the 

word  '^ negotiable"  had  been  substituted. 

Such  being  the  opinion  of  the  circuit  court,  and  its  deoi- 

on  subordinate  and  dependent  questions  conforming  to 

tha.^   construction  without  any  incidental  error,  the  judgment 

appealed  from  is  affirmed. 
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Oabb  41— PlETrnOK  FOR  DIVORGB.— Jakuast  10. 

Whitney  v.  Whitney. 

AmiAL  moM  ALLSxr  cnoiriT  oovbt. 

1.  DrVORCBy  JXWQUENT  VOB,  CAH  NOT  BB  SEVIBWED  OR  BXVKBSBDl— Hm 

Oonrt  of  Appeals  haa  no  power  to  review  or  reyerM  a  jadgmeot  for 
a  divorce. 

9l  Attobxxt*b  vbb. — ^In  buits  for  aldcoht  ard  dfvorcb,  the  hosbaod  ii 
liable  for  a  reasonable  fee  to  the  counsel  of  the  wife,  as  part  of  the 
oosti,  where  the  wife  is  not  in  fault  and  has  no  estate.  (Williami  v. 
Moore,  18  R  Hon.  518;  Ballard  v.  Carpenter,  &a,  3  Met  893.) 

8.  What  is  a  rbasorablb  attormkt's  frr? — Ahd  how  is  it  io  hb 
ASOKRTAiHBD  ? — ^This  is  a  fact  to  be  ascertained,  as  any  other  fact  in 
issae  in  jadicial  proceedings,  by  evidence. 

An  allowance  of  an  attomey*s  fee  of  three  hundred  and  fifty 
dollars  in  this  case  to  the  counsel  of  the  wife,  in  the  abeenoe  of  evi- 
dence of  the  value  of  the  services  of  the  attorney,  is  held  nsi  a 
rMmmdbU  fss.  The  judgmmt  it  reoened^  with  directions  to  refer 
the  case  to  the  master  to  ascertain  by  evidence  and  lepori  ivbafc  la 
a  reammabU  oUoTMy^tfeB  in  the  case. 

4.  Orr  attorrrt*s  frr  orlt  oar  rr  allowrdl — ^A  reasonable  fee  to  mm 
aUoTTwy  only  should  be  allowed.  If  there  were  more  than  one 
attorney  engaged  for  the  wife,  she  should  pay  all  except  one,  or  the 
fee  to  which  one  would  be  entitled  might  be  divided  or  diapoaad  of 
among  all  her  attorneys  in  any  way  they  may  see  proper. 

Lbbue  &  BoTTBy For  AppeUmt^ 
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JoHK  J.  Gatewood, For  Appellee, 
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JUDGE  PETEBS  dxlitxbxd  thx  opuriov  of  ths  court. 

Of  the  domestic  troubles  which  resulted  in  the  separation 
of  these  parties  this  court  need  saj  but  little,  since  we  have 
DO  power  to  review  or  reverse  the  judgment  divorcing  them; 
and  from  the  evidence  we  do  not  feel  authorized  to  conclude 
that  the  appellee  was  not  entitled  to  alimony^  nor  that  the 
aUowanoe,  in  view  of  the  estate  and  fortune  of  the  appellant, 
was  improper  or  too  much. 

Their  only  child  is  a  daughter  of  tender  years,  and  needs 
the  care  and  attention  of  her  mother  at  this  time,  who  is  not 
shown  to  be  an  incompetent  or  improper  person  for  the  dis- 
char^  of  the  duties  of  such;  and  the  allowance  for  its  annual 
support  is  not  too  much. 

On  the  subject  of  the  allowance  of  three  hundred  and  fifty 

dollars  to  appellee's  attorneys  as  a  fee  in  this  case,  it  has  been 

determined  by  this  court,  in  Williams  v.  Moore,  18  B.  Hon. 

518^  and  Ballard  v.  Caperton,  &c.,  2  Met.  412,  under  section 

32^  chapter  25, 1  Bevised  Statutes,  page  292,  that  in  suits  for 

aliinony  and  divorce  the  husband  is  liable  for  a  reasonable  fee 

to  the  ootmsel  of  the  wife  as  part  of  the  costs,  where  the  wife 

is  not  in  &ult  and  has  no  estate.     Under  this  provision  of  the 

statute^  and  the  ruling  of  the  court  thereon,  it  is  proper  that 

appellant  should  pay  a  reasonable  fee  to  the  counsel  of  appellee, 

and  that  it  should  be  allowed  by  the  court  in  which  the  suit 

was  pending.    But  what  is  a  reasonable  fee  in  such  cases  is  a 

Act  to   be    ascertained,  as  any  other  &ct  in  issue  in  judicial 

proceedings,  by  evidence. 
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In  the  last  cited  case  it  appears  that  the  parties  were  heard 
on  the  motion  of  the  attorney  for  an  allowance  for  his  servioes, 
evidence  introduced^  and  an  opportunity  given  the  oppodte 
party  to  contest  the  claim.    In  this  case  it  does  not  appear 
that  any  evidence  was  introduced  to  prove  the  value  of  the 
services  of  the  attorneys  of  appellee;  and  it  seems  to  this 
court,  in  the  absence  of  evidence  of  the  value  of  the  services 
of  the  attorney,  that  the  amount  allowed  is  not  a  reasonahU 
fee.    And,  according  to  the  proper  construction  of  the  statnte 
on  the  subject,  a  reasonable  fee  to  one  attorney  only  should  be 
allowed ;  and  if  there  were  more  than  one  attorney  engaged 
by  the  wife,  she  should  pay  all  except  one,  and  the  fee  to 
which  one  would  be  entitled  they  can  divide  or  dispose  of 
among  themselves  in  any  way  they  see  proper. 

Wherefore  for  the  error  alone  in  the  allowance  to  the 
attorney  of  appellee,  and  which  was  ordered  to  be  taxed  as 
costs  against  appellant,  the  judgment  is  reversed,  and  the  cause 
is  remanded  with  directions  to  refer  the  case  to  the  master  to 
ascertain  by  evidence  and  report  what  is  a  reaaonabU  attor- 
ney's fee  in  the  case,  and  for  further  proceedings  oopxiUteat 
herewith. 
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CikSB  42-~P£TrnON  FOR  MANDAMUS— February  1. 

Clark  V.  McKenzie,  &c. 

▲FPSAL  FROM  CHRISTIAN   CIRCUIT  COURT. 
1.  ThB  DUTIBB  of  THE  BOARD  TO  EXAMmS  POLL-BOOKS  IN  THE  ELECTION 

OF  c»UNTT  OFFICERS  are  merely  mechanical  or  mathematical.  They 
may  possibly  judge  as  to  whether  or  not  the  returns  of  the  election 
are  in  proper  form  and  legally  attested;  but  after  that  they  must 
compute  the  rotes  cast  for  the  several  candidates,  and  issue  certifi- 
cates of  election  in  accordance  with  the  result. 

8.  Buch  duties  are  purely  mirdsterial,  and  the  officers  composing  the  board 
may  be  compelled  by  mandamus  to  perform  them. 

IL  Ths  pertton  receiving  the  highest  number  of  totes  is  entitled  to  the  certifi- 
cate of  election. 

4.  A  eertiflcate  ofeleetum  can  not  be  awarded  by  a  contesting  board. 

5.  Ths  eertiflcate  is  the  evidence  of  the  election  of  the  person  holding  it  to 

the  ofilce  claimed. 

6.  Thk  dRCurr  court  has  power  to  issue  a  mandamus  aoainst  the 

OFFIOKKS    00MP06INQ    THE    BOARD    TO    EXAMINE    THE    POLL-BOOKS. — 

As  the  certificate  can  not  rightfully  be  withheld  from  the  person 
receiving  the  highest  number  of  votes,  and  as  the  law  provides  no 
other  remedy  by  which  it  can  be  obtained,  the  circuit  court  must 
have  power  in  all  cases  in  which  it  is  improperly  refused  to  reach 

the  officers  composing  the  delinquent  board  by  writ  of  mandamus. 
(Batman  v.  Megowan,  1  Metcalfe,  540.) 
7.  Until  ministerial  officers  have  performed  the  exact  duty  imposed  upon 

them  by  law  they  must  be  considered  as  in  default 
A  The  fact  that  the  board  in  this  case  had  issued  a  certificate  to  a  party 

-who  had  not  received  the  highest  number  of  votes  is  not  a  sufficient 

reason  'why  the  officers  composing  the  board  should  not  be  compelled 

by  mandamus. 

ft.    UKATTTBOSTZED  REJECTION  OF  PART  OF  THB  POLL-BOOK  BT  THB  EZAM- 

QizxfO  BOARD. — ^In  this  case  the  poll-book  furnished  by  the  clerk 
-vronlcl  not  contain  all  the  names  of  the  persons  offering  to  vote,  in 
^consequence  of  which  fact  the  cl^rk  prepared  a  sheet  upon  which 
thirty-:^ OUT  votes  were  recorded.  Upon  this  sheet  the  votes  of  the 
four  officers  of  the  election  were  entered. 

The  <5crtificate  prepared  by  the  judges  in  conformity  with  law 
inclnded  said  thirty-four  votes,  and  though  this  extra  but  necessary 
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sheet  was  not  attached  nor  tutened  to  the  original  poIl-bo(^  jol 
it  was  placed  inside  the  same,  and  sealed  and  deliyered  to  the 
sherifE,  and  by  him  delivered  to  the  coonty  coort  cleik  in  the  exact 
condition  in  which  he  receiyed  it  Tbe  clerk*8  name  was  not  signed 
at  the  foot  of  the  said  sheet  Hddf  that  the  board  of  examinen  had 
no  right  to  reject  the  thirty-four  rotes. 
10.  The  statute  does  not  require  the  leaves  of  the  poll-book  to  be  at- 
tached the  one  to  the  other. 

11.  TbR  8TATUTB  BSQUIKBS  THB  CLERK  TO  SIOR  HIS  HAMB  *'  at  the  f  OOt  of 

every  page  of  the  poll-book,  as  the  election  progresses,  so  that  the 
same  may  be  identified.**    This  is  directory  to  the  cleric. 

15.  The  signature  of  the  derk  at  the  foot  of  each  psge  of  the  poll-book 
is  legal  evidence  of  its  identity. 

18.  The  absence  of  the  clerk*s  signature  will  not  of  itself  be  suffiaent  to 
authorize  the  rejection  of  a  page  of  the  poll-book,  the  anthentici^ 
of  which  is  established  by  1^^  and  competent  evidence. 

14.  Tbr  boabd  of  examiners  had  no  right  to  pass  upon  the  uboaxjtt 
of  the  votes  received,  but  was  bound  to  count  all  votes  certified  to 
them  by  the  ofiicers  of  the  election,  and  issue  certificates  in  aooord« 
ance  with  the  result 

16.  A  oontbstino  board  can  pass  upon  the  legalitt  of  the  votes,  and 
reject  such  as  were  not  legal. 

18.  The  examining  hoard  having  gone  out  of  offioe  against  whom  these 
proceedings  were  instituted,  the  mandamus  when  issued  will  operate 
upon  their  successors — such  persons  as  compose  the  board  at  that 
time.  (Maddox  and  others  v.  Graham  &  Knox,  2  Metcalfe,  71 ;  CSty 
of  Louisville  v.  Eean,  18  B.  Monroe,  9;  lindsey  v.  The  Auditor, 
8  Bush,  233.) 

17.  The  eireuU  court  i$  directed  to  ieeue  the  mandamue  in  thia  case,  in 
conformity  with  the  prayer  of  the  appellant  and  in  the  order,  to 
the  day  upon  which  the  examining  board  shall  asBemble,  in  ordi 
that  the  unsuccessful  party,  if  he  desires  to  do  so,  may  oonteat 
election,  and  have  an  opportunity  of  giving  the  prescribed  notice. 

J.  I.  Landes,   .    . 

Feland  &  Evans,  ,  ^      *       , 

E.  p.  Campbell,     \       For  Appellant, 

H.  R.  LiTTELL,       , 
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JUDOB  LINDSAY  delitxrbd  thv  opnrioir  or  thv  ooukt. 

At  the  August  election,  1870,  Albert  H.  Clark  and  James 
O.  Ellis  were  rival  candidates  for  the  office  of  judge  of  the 
Christian  County  Court.  On  the  day  designated  by  law  for 
that  purpose,  W.  W.  McKenzie,  the  then  county  judge,  aad 
E.  M.  Buckner,  the  county  court  clerk  for  said  county,  organ- 
ized as  an  examining  board  for  the  purpose  of  comparing  the 
polls.  Upon  examination  it  was  found  that  one  of  the  pages 
of  the  poll-book  of  Hamby^s  election  precinct  veas  unattached 
to  the  remainder  of  the  book,  and  was  not  signed  by  the  clerk 
as  required  by  the  statute.  The  same  was  rejected  by  the 
examiners,  and  the  votes  thereon  recorded  were  not  counted. 
It  is  admitted  that  upon  the  page  so  rejected  the  names  of 
thirty-four  voters  were  recorded,  twenty-nine  of  whom  voted 
for  Clark  and  five  for  Ellis.  If  these  votes  were  properly 
rejected,  it  results  that  Ellis  received  one  thousand  nine  hun- 
dred and  forty-five  votes  and  Clark  one  thousand  nine  hundred 
and  twenty-three.  Upon  the  other  hand,  if  they  were  improp- 
erly rejected,  Ellis  received  one  thousand  nine  hundred  and 
fifty  votes  and  Clark  one  thousand  nine  hundred  and  fifty-two. 
In  consequence,  however,  of  the  rejection  by  the  examiners 
of  said  unattached  and  unsigned  page,  the  certificate  of  election 
was  given  to  Ellis. 
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Clark  at  once  filed  his  petition  in  the  Christiaa  Circuit 
Gourt,  and  gave  notice  to  the  officers  composing  the  examining 
board  that  he  would  apply  for  a  writ  of  mandamus  to  compel 
them  to  count  all  the  votes  polled  at  Hamby's  precinct,  and 
to  issue  to  him  a  certificate  of  his  election  to  the  office  of 
county  judge  for  said  county. 

SBs  petition  was  dismissed  and  the  mandamus  refused;  and 
thia  action  of  the  circuit  court  is  now  before  us  for  revision. 

The  duties  of  the  examiners  are  merely  mechanical  or 
mathematical.  They  may  possibly  judge  as  to  whether  or  not 
the  returns  of  the  election  are  in  proper  form  and  legally 
attested;  but  after  that  they  must  compute  the  votes  cast  for 
the  several  candidates,  and  issue  certificates  of  election  in 
accordance  with  the  result.  They  mtist  give  '^  written  certifi- 
cates of  election  over  their  signatures  of  those  who  have 
received  the  highest  number  of  votes  for  any  office  exclusively 
within  the  gift  of  the  voters  of  the  county ;  one  copy  of  the 
certificate  to  be  retained  in  the  clerk's  office,  another  ddivered 
to  the  peraana  elected,  and  the  other  forwarded  to  the  secretary 
of  state  at  Frankfort.  (Section  2,  article  6,  chapter  32,  Re- 
vised Statutes.) 

Such  duties  are  purely  ministerial,  and  the  officers  compos- 
ing the  examining  board  can  be  compelled  by  mandamus  to 
perform  them.    In  case  the  board  refuses  to  issue  the  certificate 
of  election  to  the  person  receiving  the  highest  number  of  votes 
fyr  a  county  office,  and  relief  by  mandamus  is  withheld,  the 
party  aggreived  can  have  no  remedy  whatever.    Possibly  he 
mi^ht  contest  the  election  of  the  person  to  whom  the  certificate 
was  improperly  issued  and  recover  the  office.    But  the  person 
j^oeiving  the  highest  number  of  votes  is  entitled  to  the  certifi- 
cate of  election,  and  this  can  not  be  awarded  him  by  a  contest- 
ing  board.    This  certificate  has  an  intrinsic  value.    It  is  the 
evidence  of  the  election  of  the  person  holding  it  to  the  office 
laimed.    As  it  can  not  rightfully  be  withheld  from  the  person 
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reoelving  the  highest  number  of  votes,  and  as  the  law  provides 
no  other  remedy  by  which  it  can  be  obtained,  the  circuit  oonrte 
must  have  the  power  in  all  cases  in  which  it  is  improperly 
reAised  to  reach  the  officers  composing  the  delinquent  board 
by  writ  of  mandamus.     (Batman  v.  Megowan,  1  Met.  540.) 
Nor  do  we  regard  it  an  available  objection  that  the  board  luu 
already  acted  in  the  matter,  as  in  this  case.     Inferior  judicial 
tribunals  can  not  be  controlled  in  their  action  by  mandamas. 
They  can  be  compelled  to  act;  but,  having  discretion  in  all 
judicial  questions,  they  must  in  such  be  allowed  to  determbe 
how  they  shall  act.     It  is  not  so,  however,  with  ministerial 
officers.    Until  they  have  performed  the  exact  duty  imposed 
upon  them  by  law  they  must  be  considered  as  in  defiiult;  and 
in  a  case  like  this  it  would  be  a  legal  anomaly  to  allow  the 
examining  board  to  rely  upon  the  fi9ict  that  they  had  issued  the 
certificate  of  election  to  a  party  who  had  not  received  the 
largest  number  of  votes,  contrary  to  an  express  provision  of 
the  law,  as  a  sufficient  reason  why  they  should  not  be  com- 
{(elled  to  perform  an  imperative  duty.     (People  ex  reL  FuUex 
V.  Hilliard  d  ai.,  29  Illinois.) 

The  chapter  of  the  Revised  Statutes  regulating  elections 
provides  that  the  judges  of  the  election  shall  see  that  the 
voters'  names  are  properly  recorded  in  the  poll-books^  attend 
to  the  proper  summing  up  of  the  votes,  certify  the  poll-books 
over  their  signatures,  and  deliver  the  same,  inclosed  in  an 
envelope  sealed  by  them  before  they  separate,  to  the  sheriff. 
All  these  duties  were  strictly  complied  with  by  the  judges 
of  the  election  at  Hamby's  precinct.    The  poll-book  furnished 
by  the  clerk  would  not  contain  the  names  of  all  the  persons 
offering  to  vote,  in  consequence  of  which  fact  the  clerk  pre- 
pared the  sheet  upon  which  the  thirty-four  rejected  votes  were 
recorded.    Upon  this  sheet  the  votes  of  the  four  officers  of 
the  election  were  entered.    The  certificates  prepared  by  the 
judges  in  conformity  with  law  included  said  thirty-ibur  votes, 
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and  though  this  extra  bnt  necessary  sheet  was  not  attached 
nor  fastened  to  the  original  poll-book,  yet  it  was  placed  inside 
of  the  same  and  sealed  up  and  delivered  to  the  sheriff,  and  by 
him  delivered  to  the  county  court  clerk  in  the  exact  condition 
in  which  he  received  it;  and  we  are  authorized  to  presume 
that  the  clerk  discharged  his  duty,  and  delivered  said  poll- 
book  as  he  received  it  to  the  board  of  examiners.    The  statute 
does  not  require  the  various  leaves  or  pages  upon  which  the 
votes  are  recorded,  and  which  together  compose  the  poll-book, 
to  be  &stened  the  one  to  the  other,  nor  is  the  legality  or 
authenticity  of  the  same  made  to  depend  upon  any  such  fact. 
The  legal  presumption  is  that  all  the  leaves  or  sheets  contained 
in  the  envelope  in  which  the  judges  of  the  election  in  the  dis- 
charge of  their  official  duty  have  sealed  up  the  poll-book,  and 
which  upon  their  face  purport  to  constitute  part  of  said  book^ 
are  genuine  and  authentic.    This  presumption  is  not  rebutted 
by  the  &ct  that  the  clerk  of  the  election  failed  to  sign  his 
name  at  the  foot  of  the  rejected  page.    The  statute  requires 
such  signature  '^  at  the  foot  of  every  page  of  the  poll-book,  as 
the  election  progresses,  so  that  the  same  may  be  identified/^  and 
fi>r  no  other  or  different  purpose.    Such  signature  is  legal 
evidence  of  the  identity  of  the  paper,  but  it  does  not  follow 
that  it  is  the  only  evidence  that  can  be  received  or  considered, 
and  that  its  absence  of  itself  is  sufficient  to  authorize  the 
examiners  to  reject  a  page  of  the  poll-book,  the  authenticity 
of  which  is  established  by  other  legal  and  competent  evidence 
to  their  perfect  satis&ction. 

The  error  at  most  was  merely  formal,  for  it  appears  from 
the  rejected  page  that  the  name  of  the  clerk  was  written 
thereon  in  his  own  hand  when  his  vote  was  recorded.  This, 
considered  in  connection  with  the  fact  that  the  poll-book  of 
which  this  page  was  evidently  a  part  reached  the  hands  of  the 
examiners  in  the  exact  condition  in  which  it  left  those  of  the 
judges,  and  that  it  bears  upon  its  face  the  impress  of  authen- 
VoL.  VII.— 35 
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ticiiy  in  every  particular  except  as  to  the  official  signature  of 
the  clerk  at  its  foot,  may  be  said  almost  to  preclude  any  idea 
of  fraud  or  imposition.  If  the  fidlure  of  the  clerk  to  comply 
literally  with  a  statute  which  is  merely  directory  empowers 
the  board  of  examiners  to  disregard  all  other  legal  evidenoe, 
and  reject  the  votes  of  thirty-four  legally  qualified  voters,  they 
possess  a  power  dangerous  to  the  citizen,  and  which  may  in  its 
possible  consequences  prove  fatal  to  the  elective  franchise. 

We  can  not  reconcile  it  to  our  ideas  of  right  and  justice 
that  thirty-four  voters  shall  be  disfranchised  by  the  mere 
neglect  of  an  officer  of  the  election  to  discharge  a  merely 
formal  duty.     In  the  language  of  Judge  Breese,  in  the  Illinois 
case  before  cited,  '^  the  plain  duty  of  the  board  was  to  make 
the  abstract  from  the  returns,  and  give  the  certificate  to  the 
person  who  appeared  by  the  returns  to  have  received   the 
highest  vote.     The  question  in  all  such  cases  should  be,  whom 
did  the  majority  of  the  qualified  voters  elect?    Forms  ^ould 
be  made  subservient  to  this  inquiry,  and  should  not  rule  in 
opposition  to  substance.     A  literal  compliance  with  prescribed 
forms  is  not  required  in  any  case  if  the  spirit  of  the  law  has 
not  been  violated,  and  in  all  cases  the  intention  of  the  voters 
clearly  ascertained  should  govern." 

Another  ground  of  defense  relied  upon  by  the  appellees  is 
that  the  rejection  of  these  thirty-four  votes  did  not  have  tlhe 
effect  of  changing  the  legal  result  of  the  election,  because  of 
the  &ct  that  there  were  six  votes  received  and  counted  for 
Clark  at  the  Grarrettsburg  precinct,  which  votes  in  point  of 
fact  were  illegal,  and  so  marked  upon  the  margin  of  the  poll- 
book  of  said  precinct;  and  that,  without  said  six  illegal  votes^ 
Clark  would  still  be  defeated  by  a  majority  of  four,  even  after 
the  thirty-four  rejected  votes  were  counted.  The  evidence 
conduces  to  show  that  these  six  votes  were  given  by  persons 
who  were  not  qualified  voters;  but  the  judges  of  the  election 
precinct  received,  counted,  and  certified  said  six  votes  to  the 
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board  of  examiners^  and  under  the  law  that  board  had  no 
right  to  pass  upon  the  legality  of  the  votes  received^  but  was 
bound  to  count  all  votes  certified  to  them  by  the  officers  of  the 
election,  and  issue  certificates  in  accordance  with  the  result. 
This  fact  said  board  recognized  and  acted  upon  so  far  as  these 
six  votes  were  concerned. 

The  question  as  to  whether  or  not  they  were  given  by 
qualified  voters,  can  only  be  raised  before  a  contesting  board, 
and  was  not  pertinent  upon  the  trial  of  the  motion  for  the 
mandamus. 

Jt  appears  that  the  persons  composing  the  examining  board 
st  the  time  this  proceeding  was  commenced  have  gone  out 
of  office;  but  according  to  the  decisions  of  this  court,  in  the 
cases  of  Maddox  and  others  v.  Graham  &  Knox,  2  Met.  71; 
City  of  Liouisville  v.  Kean,  18  B.  Mon. ;  and  Lindsey  v.  The 
Auditor,  3  Bush,  233,  the  mandamus  when  granted  will 
operate  upon  such  persons  as  may  by  law  compose  the  exam- 
joing  board  for  Christian  County  at  that  time. 

For  the  reasons  indicated  the  judgment  of  the  circuit  court 
£s  reversed,  and  the  cause  remanded  with  instructions  to  award 
^he  mandamus  in  conformity  with  the  prayer  of  the  appellant. 
Xt^  will  be  proper  in  the  order  to  fix  the  day  upon  which 
^he  examining  board  shall  assemble,  in  order  that  Ellis  may, 
if*  lie  desires  to  contest  the  election  of  Clark,  have  an  oppor- 
ttxTkity  of  giving  him  the  prescribed  notice  within  the  ten  days 
softer  the  final  action  of  the  board,  as  fixed  by  section  5,  article 
T>  chapter  32,  Revised  Statutes. 
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Oasb  48— FETITIOK  ORDINARY— Apbil  8. 

Richmond  and  Lexington  Turnpike  Road  Ck>.  v. 

Sogers. 

APFSAL  ntOM  WRAWKinX  GXBCUXT  OOVBT. 

1.  Ah  AonoN  of  AasuMFsiT  for  usb  Ain>  oocdpatioh  of  laud  cah  m^n 
BE  MAiHTAiNBD  when  the  relation  of  landlord  and  tenant  haa  never 
existed. 

S.  DnU§$  the  rdationtikip  of  landlord  and  tenant  mtuied  at  oome  period 

between  the  parties  there  can  be  no  implied  promise  to  pay  rent; 

and  without  the  existence  of  snch  a  promise,  express  or  implied,  aa 

.    action  at  law  can  not  be  maintained  and  rent  recoTered  therein  for 

the  use  and  occupation  of  the  land. 

8.  Verbal  contract  to  bell  laki>— Rbsgdssion— Hesnb  profitb. — If 
there  was  a  rerbal  contract  of  sale,  and  the  rendee,  being  pnt  into 
possession,  has  not  acquired  a  perfect  title  to  the  premises  by 
tioUf  the  vendor  may  avoid  snch  contract,  and  oompd  a 
upon  equitable  terms. 

4  If  thb  tender  holds  under  an  oral  contract  of  forchasb,  and 
by  refusing  to  comply  with  its  conditions  has  forfeited  his  equitable 
rights  growing  out  of  the  same,  the  vendor  may  maintain  an  action 
to  recover  the  possession,  and  in  that  or  a  rabsequent  action  may 
recover  for  mesne  profits. 

5.  But  if  the  vendee  did  enter  as  a  FURCitAflER,  whether  nnd«r  a 
written  or  verbal  contract,  his  refusal  to  comply  with  the  oonclitioQi 
or  terms  of  the  purchase  can  not  have  the  legal  effect  of  converting 
his  holding  as  purchaser  into  a  tenancy. 

When  a  man  holds  and  euUivatee  land  a$  a  fntrehaoer,  he  bolda 
and  cultivates  as  his  own,  and  not  as  the  land  of  his  vendor. 

8.  CAtrsBB  OF  action  under  the  Civil  Oodb. — The  Civil  Code  makes 
no  change  in  the  law  which  determines  what  facts  constitute  a  came 
of  action.     (Hill,  &c.  v.  Barret,  14  B.  Monroe,  85.) 

7.  FoRiCB  HAVE  BEEN  ABOLISHED  BT  THB  CiviL  CoDE;  but  the  substance 
of  the  common  law  rules  of  legal  procedure  remains,  excqpt  where 
they  conflict  with  the  spirit  of  our  statutory  r^pilationa  upon  the 
subject  of  pleadings  and  practice. 
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CITED 

13  R  Monroe,  006,  Rogera  t.  Wigga. 
4  Bush,  168,  Worley  t.  Toggle,  Ac. 

1  Marshall,  388,  Fox's  heirs  y.  Langley. 

6  littell,  H  McCampbell  t.  McCampbelL 
4  Dana,  488,  Chiles  v.  Jones. 

2  Dana,  296,  Jones  y.  Tipton. 

9  Dana,  124,  Johnson  t.  B^nchamp. 
8  Johnson,  46,  Smith  t.  Stewart. 

Id.  C.  JOHKBON,      .      .       .       .  ^ 

Breckikbidoe  &  BucKKElt,  > For  Appelleei 

CSLAJ>l>OCK  &  TrABUE,      .      .J 

CITED 

Taylor  on  Evidence,  6th  edition,  page  1278. 
Starkie  on  Evidence,  edition  of  1869,  page  287. 

XUBGE  LIKDSAY  dbliyxrxd  thx  opivion  of  the  ooubt. 

This  action  was  brought  by  Rogers  against  the  Richmond 
and  Lexington  Turnpike  Company  to  recover  rent  for  the  use 
and  occupation  of  a  house  and  lot  during  the  year  1866.  The 
petition  does  not  allege  an  agreement  upon  the  part  of  said 
company  to  pay  rent  for  the  premises  in  question.  From  the 
evidence  it  appears  that  the  appellant  acquired  possession  of 
the  lot  of  land  in  1837,  under  some  kind  of  an  oral  contract; 
iliat  it  caused  buildings  to  be  erected  thereon  and  a  portion 
or  the  lot  to  be  inclosed;  and  that  it  has  controlled  and  used 

same  since  that  date,  claiming  to  be  the  owner  thereof. 

TL  C.  Rogers,  the  principal  witness  of  the  appellee,  made 
e  contract  with  the  company,  and  procured  the  toll-house 

be  located  upon  the  lands  now  owned  by  appellee,  for 

purpose  of  subserving  the  convenience  and  interest  of  the 

of  such  land.    He  says  that  he  ''  was  to  give  the  com- 

a  lot  of  land  for  the  location  of  a  gate-house  and  garden,'' 

n  the  condition  that  the  owner  of  the  land  and  his  fiunily 
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should  have  the  right  to  travel  the  road  free  of  toll.  The 
evidence  as  to  whether  or  not  appellee  was  to  have  the  right 
to  travel  the  entire  road  free  of  charge^  or  only  to  pass  through 
gate  No.  3,  is  conflicting;  bat  the  settlement  of  that  questior 
is  not  material  so  &r  as  this  appeal  is  concerned. 

As  this  action  is  not  brought  to  enforce  an  express  contract 
for  the  payment  of  rent,  it  can  be  maintained  only  upon  the 
hypothesis  that  the  company  by  refusing  to  permit  Rogers  to 
use  its  road  free  of  charge  forfeited  the  right  longer  to  hold 
the  premises  in  question,  and  became  by  operation  of  law  his 
tenant.     If  such  be  the  case,  the  law  will  imply  a  promise 
upon  the  part  of  the  company  to  pay  a  reasonable  compensa- 
tion for  the  use  and  occupation  of  the  premises.    But  it  is 
well  settled  that  an  action  of  assumpsit  for  use  and  occupation 
of  land  can  not  be  maintained  where  the  relation  of  landlord 
and  tenant  has  never  existed.     No  such  relation  does  exist 
where  the  party  against  whom  the  rent  is  claimed  entered  as 
a  purchaser.     ''When  a  man  holds  and  cultivates  land  as  a 
purchaser,  he  holds  and  cultivates  it  as  his  own  and  not  as  the 
land  of  his  vendor,  and  the  law  does  not  imply  a  promise  to 
pay  rent.     And  when  the  chancellor,  upon  a  rescission  of  a 
contract  for  the  sale  and  purchase  of  land,  directs  an  account 
to  be  taken  of  rents  and  improvements,  it  is  not  upon  the 
principle  of  an  implied  promise  from  one  of  the  parties  to  the 
other  to  pay  for  rent  or  improvements,  but  upon  a  principle 
of  equity  that  neither  party  shall  be  enriched  at  the  loss  of 
the  other,  and  that  the  parties  should  be  placed  in  staiu  quoJ* 
(Rogers  v.  Wiggs,  12  B.  Mon.  504.) 

It  is  insisted,  however,  that  the  company  did  not  enter  as 
a  purchaser,  and  that  the  oral  contract  made  by  said  company 
and  R.  C.  Rogers  did  not  amount  to  a  contract  of  sale  and 
purchase.  Without  expressing  or  even  indicating  an  opinion 
as  to  the  weight  of  evidence  on  this  question,  it  is  sufficient  to 
say  that  there  is  some  proof  in  the  record  conducing  to  estab- 
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lish  a  verbal  contract  of  purchase  by  the  company^  and  the 
jnrj  should  have  been  permitted  hy  the  court  to  pass  upon 
the  sufficiency  of  the  same.     If  there  was  a  verbal  contract 
of  sale,  and  the  company  has  not  acquired  a  perfect  title  to 
the  premises  by  limitation,  Rogers  may  avoid  such  contract, 
and  compel  a  rescission  upon  equitable  terms.    Upon  the 
other  hand,  if  the  company  holds  under  an  oral  contract  of 
purchase,  and  by  refusing  to  comply  with  its  conditions  has 
forfeited  its  equitable  rights  growing  out  of  the  same,  or  if  it 
accepted  the  deed  Rogers  claims  to  have  made  and  executed 
in  1856,  and  by  the  violation  of  the  stipulations  therein  con- 
tained has  caused  the  title  to  the  property  to  revert,  he  may 
maintain  an  action  to  recover  the  possession,  and  in  that  or  a 
subsequent  action  may  recover  for  mesne  profits.     But  if  the 
company  did  enter  as  a  purchaser,  whether  under  a  written  or 
verbal  contract,  its  refusal  to  comply  with  the  conditions  or 
terms  of  its  purchase  can  not  have  the  legal  effect  of  convert- 
ing^ its  holding  as  purchaser  into  a  tenancy.    Unless  the  rela- 
tionship of  landlord  and  tenant  existed  at  some  period  between 
the  parties,  there  can  be  no  implied  promise  to  pay  rent;  and 
without  the  existence  of  such  promise,  either  express  or  im- 
plied, the  plaintiff  can  not  maintain  his  action  at  law,  and 
recover  therein  rerU  for  the  use  and  occupation  of  his  land. 

We  do  not  conceive  that  this  rule  of  the  common  law, 
founded  upon  justice  as  well  as  reason,  was  abolished  in  Ken- 
tacky  by  the  adoption  of  the  Civil  Code  of  Practice.    It  has 
been  held  by  this  court  that  the  Code  makes  no  change  in  the 
law  which  determines  what  &cis  constitute  a  cause  of  action. 
(Bill  V*  Barret,  14  B.  Mon.  85.)     Forms  have  been  abolished, 
but  the  substance  of  the  common  law  rules  of  legal  procedure 
Temaixta,  except  where  they  conflict  with  the  spirit  of  our  statu- 
toiT  regulations  upon  the  subject  of  pleading  and  practice. 

We  Bre  of  opinion  that  the  court  erred  in  refusing  instruc- 
tion Ifo*  If  AS  asked  by  appellant.    Said  instruction  correctly 
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defined  the  law  of  this  case  in  the  event  the  jory  believed 
fix>m  the  evidence  that  appellant  entered  upon  the  land  in 
qnestion  as  a  purchaser,  and  claimed  to  be  the  owner  thereo£ 
And  for  this  error  the  judgment  is  reversed^  and  the  cause 
remanded  for  further  proceedings  consistent  herewith. 


Oasb  44— warrant  FOR  FINE— Afiol  7. 

Wilson  V.  Commonwealth  for  use  of  Klette. 

APFKAL  7E0M  XXNTOV  CIKOUIT  00X71T. 
1.   As  ACT   8UBJBCTINO   THB  OFFICERS  OF  A  TURNPnOB  BOAD  TO  A  VIHB^ 

of  not  less  than  five  nor  more  than  ten  dollars  for  each  offense,  for 
passing  or  caosing  to  be  passed  through  any  of  the  toll-gatea  upon 
said  road  without  pay  any  cattle  or  teams,  is  held  to  be  valid.  It  did. 
not  appear  in  this  case  that  the  act  operated  to  impair  any  Tested 
right  to  the  free  use  of  the  road  by  contract  or  otherwise. 

2.  "The  fbogebdinos  in  fbnal  actions  are  regulated  by  the  Oode  of 
Practice  in  civil  cases.**     (Criminal  Code,  section  8.) 

8.  The  pleadings  hat  be  oral  **  where  the  matter  in  controyeiBy  does 
not  exceed  fifty  dollars.*'     (Civil  Code,  section  827.) 

4.  When  the  whole  amount  of  the  fines  claimed  did  not  exceed  fifty  dol- 
lars, the  defendant  was  not  required  to  file  an  answer  controTerting^ 
the  charges  against  him,  in  the  drcnit  court,  on  an  appeal  £rotn  a 
justice  of  the  peace;  and  the  court  was  not  authorized  to  render 
judgment  against  him  without  proof,  upon  an  implied  confeBsaon 
of  those  charges,  by  his  failure  to  file  a  suf3cient  answer.  (GhrO 
Code,  section  827.) 

Geobge  C.  Drake,  1  F     A      ll 

J.  M.  Collins,  •  .  / ^~       ^ 

CITED 

2  Session  Acts,  1869,  page  17. 
Criminal  Code,  section  8. 
Civil  Code,  sections  861,  409. 
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Angell  &  Ames  on  Ck>rporatioiiB,  section  787. 
18  R  Monroe,  329,  Clark  t.  Beaton. 
6  Bosh,  485,  Hamilton  t.  Edth. 

J.  G.  Cabuble,   1  T^      A       11 

aW.CABLiSLB,} ForAppeUee, 

CITED 

Act  of  March  5,  1869,  2  Session  Acta,  page  17. 
Oooley's  Oonstitntional  Limitations,  page  168. 
8  Cowan,  648,  Sinclair  t.  Jackson. 

JUIX^B  HARDIN  dsliysrsd  ths  qpinioh  ov  ths  ooubt. 

The  act  of  the  legislature  '^to  amend  the  charter  of  the 
Independence  and  Colemansville  Turnpike  Road  Company/' 
approved  March  5^  1869,  provides,  in  substance,  that  it  shall 
not  be  lawful  for  the  president  or  any  of  the  officers  of  the 
company  to  pass  through  any  of  the  toll-gates  upon  the  road, 
or  cause  any  cattle  or  teams  to  pass  through  them,  without 
paying  such  tolls  as  are  required  by  law  to  be  paid  by  other 
persons;  and  that  any  of  said  officers  so  offending  shall  be 
liable  to  pay  ''not  less  than  five  dollars  nor  more  than  ten 
dollars  for  each  offense,  recoverable  before  a  justice  of  the 
peace  in  the  name  of  the  commonwealth ;  one  half  of  said  fine 
to  go  to  the  informer  and  the  other  half  into  the  treasury 
of  said  company.'' 

In  October,  1869,  this  proceeding  was  instituted  in  the 
name  of  the  commonwealth,  on  the  information  of  A.  G.  Klette, 
against  the  appellant,  who  was  the  president  of  the  corpora- 
tion, by  a  warrant  for  the  recovery  of  fifty  dollars,  founded 
on  a  statement  of  Klette  that  the  defendant  had  committed 
five  several  violations  of  said  statute  by  passing  his  cattle 
and  team  through  one  of  the  toU-^tes  without  the  payment 
of  toll. 

A  trial  of  the  case  before  the  justice  resulted  in  a  judgment 
^igainst  the  defendant  for  fifty  dollars,  from  which  he  appealed 
Co  the  circuit  court;  and  in  that  court  the  appellant  having 
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filed  an  answer  to  the  statement  of  Klette,  to  which  the  oonrt 
sustained  a  demurrer,  and  he  ''  fidling  further  to  answer/'  the 
court  rendered  a  judgment  against  him  for  fifty  dollars  without 
a  trial  by  jury,  and,  so  &r  as  appears  in  the  record,  without 
other  evidence  than  the  charge  in  the  warrant  and  the  original 
written  statement  of  Klette;  and  this  appeal  is  from  that 
judgment. 

It  is  insisted  for  the  appellant  that  the  amendment  to  the 
charter  was  unauthorized  and  invalid;  but  as  it  does  not 
appear  that  it  operated  to  impair  any  vested  right  which  he 
may  have  had  to  the  free  use  of  the  road,  by  contract  or  other- 
wise, this  objection  can  not  be  sustained.  But  on  another 
ground  the  judgment  is  deemed  erroneous,  and  most  be 
reversed. 

Regarding  this  proceeding  as  a  penal  action,  as  we  think  vte 
should,  the  action  of  the  inferior  court  should  have  conformed 
to  the  provisions  of  the  Civil  Code  of  Practice  r^olating 
actions  for  the  recovery  of  demands  of  like  amount  in  damages 
to  be  assessed,  or  as  penalties  not  restricted  to  particular  sums, 
but  to  be  ascertained  by  a  proper  trial  or  inquiry  from  the 
&cts.    (Criminal  Code,  section  8.)    And  whether  or  not   it 
would  have  been  proper  for  the  court  upon  proof  to  »MMa**iya 
and  adjudge  the  aggregate  amount  of  the  five  fines  sought  to 
be  recovered,  of  from  five  to  ten  dollars  each,  without  the 
intervention  of  a  jury,  none  being  demanded  by  the  defendant, 
as  the  whole  amount  claimed  did  not  exceed  fifty  dollars^  he 
was  not  required  to  file  an  answer  controverting  the  charges 
made  against  him ;  and  the  court  was  not  authorijsed  to  render 
judgment  against  him,  as  it  seems  to  have  done,  without  prtxif 
upon  an  implied  confession  of  those  charges  by  his  &liu^  to 
file  a  sufficient  answer.   (Civil  Code,  section  827.) 

Wherefore  the  judgment  is  reversed,  and  the  cauae  rc- 
manded  for  further  proceedings  not  inconsistent  witK  this 
opinion. 
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Ca8B  45— petition  EQUTTT— Afbil  10. 

Savings  Institution  of  Harrodsburg  v.  Chinn's 

administrator. 

AFPKAL  FBOM  MXBCKB  CIBCUXT  OOUBT. 

1.  To  AUTBORiZB  A  i<BYT  the  sheriff  most  have  in  bis  bands  an  execution 
in  fall  force  and  effect 

9l  Replevin  after  rbtitbii  day  or  the  execution. — ^Having  levied  an 
execution  while  it  was  alive,  the  sheriff  after  the  return  day  thereof 
might  sell  the  property,  or  having  actual  or  constructive  possession 
of  the  property  so  levied  on,  be  might  take  from  the  execution  de- 
fendant a  bond,  with  surety,  replevying  the  execution. 

8w  In  all  such  cases  the  power  of  the  sheriff  to  take  either  a  sale  or 
replevin-bond  grows  out  of  his  levy,  and  in  nowise  depends  upon 
the  then  status  of  the  execution  under  which  the  levy  was  made. 

4.  Attorney's  authobttt  over  his  client's  claims. — An  attorney  at 
law  employed  to  collect  a  debt  has  no  authority  to  release  the  sureties 
upon  bis  client's  claim. 

5-  "  The  sheriff  will  return  tbis^.  /a.,  and  the  clerk  will  immediately  issue 
another  execution,  which  the  sheriff  is  directed  to  proceed  to  collect,** 
ngned  by  the  attorney  of  the  plaintiff,  ffeld^  that  the  natural  and 
legitimate  inference  to  be  drawn  from  this  order,  when  considered 
in  connection  with  the  facts  shown  by  the  writ  returned  that  prop- 
erty had  been  levied  on  and  remained  in  the  sheriff's  hands  unsold, 
was  that  the  plaintiff  desired  a  writ  of  venditioni  eseponou,  command- 
ing the  sale  of  such  property. 

If  the  clerk  misunderstood  the  indorsement  of  the  attorney,  and 
by  reason  of  this  misunderstanding  issued  an  execution  of  ^.  /a.,  and 
thereby  committed  the  plaintiffs  to  an  abandonment  of  their  levy, 
the  court  say:  "We  see  no  reason  why  this  mistake  of  the  officer 
should  so  operate  as  to  release  the  surety  in  the  replevin-bond ''  (on 
which  the  execution  issued),  "in  the  absence  of  all  proof  that  he 
mstained  damages  thereby." 

N  G.  Etle, For  Appellant, 

CITED 
18  How.  400,  The  People  v.  County  Judge  of  Renssellaer. 
8  J.  J.  Marshall,  625,  Sneed's  ex>  v.  White. 
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8  J.  J.  HarahaU^  682,  Oivena  ▼.  Briaooe,  &c. 

9  B.  Monroe,  125,  Forman,  Ac  v.  Proctor,  &c. 

6  J.  J.  Maraliall,  164,  Oook,  Ae,  r.  Bank  of  Kentacky. 
1  Bibb,  609,  Gaines's  heirs  T.  dark. 

8  Bibb,  848,  Irnn  t.  Pickett 
4  Bibb,  94,  Cox  t.  Joiner. 

6  Littell,  19,  Reed  A  Fergoson  v.  Johnson. 
1  Duvall,  7,  Colyer  v.  Higgins. 

7  Monroe,  261,  Hopkins  ▼.  Chambers. 
1  R  Monroe,  322,  Tudor  ▼.  Qoodloe. 

6  B.  Monroe,  674,  Lewis  ▼.  Harbin,  &c. 
4  Monroe,  492,  Norton  ▼.  Roberts. 

9  Dana,  22,  Blanf  ord*s  adm*r  ▼.  Barger. 

7  J.  J.  Marshall,  70,  Hunt  ▼.  Terrill's  hein. 

7  J.  J.  Marshall,  657,  Hickman  v.  Oandy. 
Beyised  Statutes,  section  8,  article  2,  chapter  88. 
Civil  Code,  sections  14,  487. 

Mb.  Opinion,  1856,  Oreer  ▼.  George. 

J.  B.  &  P.  B.  Thompson,  Jk., For  Appellee, 

CITED 

Sneed,  848,  Castleman  t.  Griffith. 
Sneed,  351,  Glenn  ▼.  White. 
Civil  Code,  sections  2,  8,  4,  12,  18. 

8  J.  J.  Marshall,  525,  Sneed's  exV  ▼.  White. 
8  B.  Monroe,  418.  4  Monroe,  262. 

7  J.  J.  Marshall,  92.  8  Bibb,  464. 

8  Bush,  561.  7  J.  J.  MarshaU,  582. 
4  J.  J.  Marshall,  286.              18  R  Monroe,  518. 

JUDGE  LINDSAY  dbliyxrkd  thx  opikion  of  ths  oouxt. 

The  Savings  Institution  of  Harrodsburg  recovered  a  judg^ 
ment  in  the  Mercer  Circuit  Court  against  F.  G.  &  6.  H. 
Matheney,  and  sued  out  execution  thereon  on  the  4tli   o£ 
December,  1866.    While  the  same  was  alive  and  in  full  force 
a  levy  was  made.     The  sheriff  retained  this  execution  in  liia 
hands  until  the  6th  day  of  June,  1867.    On  that  day,  more 
than  four  months  after  its  return  day,  but  while  the  propex-^ 
upon  which  it  had  been  levied  remained  in  the  hands  of  tli« 
officer  unsold,  the  Matheneys,  who  had  paid   some   sio^l 
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amoimts  to  the  sheriff^  executed  a  replevin-bond  for  the 
balance  due  on  the  judgment,  with  Clhristopher  Chinn  as  their 
sorely. 

On  the  5ih  of  the  following  October  execution  issued  on 
tills  bond|  and  under  and  by  virtue  of  the  same  a  levy  was 
made  upon  the  property  of  the  Matheneys  on  the  8th  of 
I^ovember.  This  execution  the  sheriff  did  not  return  for 
nearly  twelve  months.  On  the  3d  of  October,  1868,  Kyle, 
the  attorney  for  the  plaintiff,  caused  the  same  to  be  returned 
indorsed:  ''The  sheriff  will  return  this  fi.  /a.,  and  the  clerk 
-will  immediately  issue  another  execution,  which  the  sheriff  is 
directed  to  proceed  to  collect.  Oct.  3, 1868.  Jno.  O.  Kyle, 
att'y  for  pPff." 

Upon  the  same  day  the  clerk  issued  another  execution, 
mrhich  was  levied  upon  all  of  the  personal  property  of  the 
Matheneys  that  could  be  found,  and  by  the  sale  of  the  same 
the  balance  due  on  the  replevin -bond,  except  about  two 
hnndred  dollars,  was  paid.  In  January,  1868,  the  surety  died. 
A  short  time  thereafter  John  C.  Chinn  qualified  as  the  exec- 
ator  of  his  last  will  and  testament. 

At  the  May  term,  1869,  of  the  Mercer  Circuit  Court,  a 
motion  was  made  upon  notice,  and  the  judgment  and  replevin- 
bond  revived  against  the  executor,  John  C.  Chinn.  In  the 
mean  time  the  Matheneys  had  become  insolvent  and  availed 
themselves  of  the  benefits  of  the  bankrupt  act.  After  the 
jrevivor  execution  was  sued  out  on  the  bond,  and  to  prevent 
-the  collection  thereof  this  action  in  equity  was  instituted.  It 
SB  claimed:  1.  That  the  sheriff  had  no  authority  to  take  the 
jreplevin-bond;  that  the  same,  if  not  absolutely  void,  ^as 
<9eitainly  invalid  as  a  statutory  bond ;  and  2.  That  the  actio  ^ 
of  the  savings  institution,  through  its  officers  and  attorney, 

latter  of  whom  had  caused  the  return  of  the  execution  on 

e  3d  of  October,  1868,  was  such  as  in  law  operated  as  a 

of  the  levy  theretofore  made  under  the  same,  and  that 
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by  reason  thereof  the  testator  was  released  from  all  farther 
liability  as  sarety.  It  was  also  charged  that  the  sheriff  was 
prevented  from  collecting  the  bond  from  the  principals  therein 
by  the  unaathorijEed  and  improper  interference  of  the  saving^ 
institution^  and  that  it  had  fidled  to  sae  out  execution  and 
prosecute  the  same  in  good  £uth  for  more  than  twelve  months. 
All  this  is  substantially  denied  by  the  answer,  and  there  is  no 
proof  sustaining  the  same  except  in  so  far  as  it  can  be  deduced 
from  the  iactn  herein  before  set  out. 

The  circuit  court  granted  the  relief  sought|  and  perpetually 
enjoined  the  collection  of  the  balance  due  on  the  replevin-bond 
so  &r  as  Chinn's  executor  was  concerned.  And  the  case  is 
now  before  this  court  on  an  appeal  from  this  judgment 

The  validity  of  the  replevin-bond  does  not  necessarily 
depend  upon  the  fact  that  at  the  time  it  was  executed  the 
sheriff  had  in  his  hands  an  execution  in  full  force  and  eficct. 
Without  such  authority  he  could  not  make  a  levy.    In  this 
case,  however,  the  levy  had  been  properly  made  in  the  lifetime 
of  the  execution.    The  sheriff  was  either  actually  or  con- 
structively in  possession  of  the  property  taken  under  the  same. 
He  not  only  had  authority,  but  it  was  his  duty,  to  sell  the 
property  even  after  the  return  day  of  the  execution,  and 
he  could  lawfully  sell  without  a  writ  of  vendiHoni  exponas^ 
(Colyer  v.  Higgins,  1  Duvall,  6,  and  authorities  cited.)     The 
statute  provides  that  any  execution  on  a  judgment  which 
could  be  replevied  before  such  execution  issued,  ''may  be 
replevied  for  three  months  at  any  time  before  a  9ale  of  ihm 
property  under  the  eame.^*    (Section  2,  article  9,  chapter  36, 
Revised  Statutes.)     On  the  6th  day  of  June,  1868,  the  sheriff 
had  authority  and  it  was  his  duty  to  sell  the  property  whicb 
he  had  taken  under  the  levy;  and  it  must  follow  that  he 
had  authority  to  take  the  replevin-bond,  otherwise  he  could 
not  sell ;  for  the  same  reason  which  would  deprive  him  of  tbe 
right  to  take  the  replevin-bond  would  apply  with  equal  fi>rc« 
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to  8  sale-bond.  In  all  such  cases  the  power  of  the  sheriff  to 
take  either  a  sale  or  replevin-bond  grows  out  of  his  levy,  and 
in  no  case  depends  upon  the  then  status  of  the  execution, 
under  which  the  levy  was  made. 

We  oome  next  to  the  legal  effect  of  the  action  of  the  attor- 
ney in  causing  the  sheriff  to  return  the  execution  in  his  hands 
on  the  3d  of  October^  1868.    There  is  nothing  in  the  record 
indicating  that  Kyle^  the  attorney^  was  vested  with  any  greater 
power  in  the  premises  than  that  growing  out  of  his  mere 
warrant  of  attorney.    It  is  well  settled  that  an  attorney  at 
law^  employed  to  coUed  a  debt,  has  no  authority  to  release 
the  sureties  upon  his  client's  claim,  nor  to  do  any  act  preju- 
dicial to  his  interest;  and  according  to  the  doctrine  in  the 
case  of  Givens  v.  Briscoe,  &c,,  3  J.  J.  Marshall,  532,  it  may 
well  be  doubted  whether  or  not,  even  if  the  act  of  Kyle  had 
the  effect  to  discharge  the  levy,  the  surety  on  the  replevin- 
bond  was  thereby  released.    It  is  insisted,  however,  with  some 
force,  that  the  petition  alleges  and  the  answer  fails  to  deny 
that  the  execution  was  returned  and  the  levy  discharged  by 
the  action  of  the  appellant  through  the  agency  of  its  attorney, 
and  that  this  is  sufficient  of  itself  to  establish  the  attorney's 
power  and  authority  in  the  matter.     The  allegation   relied 
apon  is  in  these  words :  '^  The  plaintiff  avers  that  after  the 
execution  of  October  6,  1867,  and  the  levy  of  the  same,  the 
said  savings  institution  released  the  levy  of  November  8, 1867, 
and  orderea  the  said  execution  to  be  returned.     This  was  done 
by  the  indorsement  made  by  John   G.  Kyle,  their  attorney.'^ 
Without  the  concluding  clause  of  the  sentence,  it  might  be 
very  readily  assumed  that  it  was  intended  to  make  the  charge 
direct  that  the  execution  had  been   returned  and  the  levy 
released  by  the  savings  institution  itself;  but  when  the  whole 
sentence  is  taken  together,  it  is  evident  that  it  only  charges 
that  the  '^ indorsement^*  of  Kyle  had  the  legal  effect  of  dis- 
charging the  levy  and  releasing  the  surety — a  conclusion  of 
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law  in  which  we  do  not  oononr.    If  it  had  been  the  intention 
of  the  pleader  to  raiBe  an  issue  of  fiust  as  to  the  extent  of  the 
attorney's  authorily  in  this  particular  case,  the  latter  daafle 
of  the  sentence  would  have  been  omitted,  or  it  would  have 
been  alleged  that  he  had  authority  to  make  such  indorsemeDt, 
Further  than  this,  it  does  not  follow  that  Kyle's  indorsement 
necessarily  had  the  effect  of  discharging  the  levy.   He  directed 
the  sheriff  to  return  the  execution.     To  do  this  would  not 
discharge  the  levy,  because  the  property  would  still  remain 
in  the  officer's  hands.    He  directed  the  clerk  to  issue  another 
execution  immediately.    The  natural  and  legitimate  inference 
to  be  drawn  from  this  order,  when  considered  in  connection 
with  the  &ct8  shown  by  the  writ  returned,  that  property  had 
been  levied  on  and  remained  in  the  sheriff's  hands  nnaold, 
was  that  the  plaintiff  desired  a  writ  of  venditioni  exponaSy  com- 
manding the  sale  of  such  property. 

If  the  clerk  misunderstood  the  indorsement  of  the  attorney, 
and  by  reason  of  this  misunderstanding  issued  an  execution 
of  fi.  fa.,  and  thereby  committed  the  plaintifi  to  an  abandon- 
ment of  their  levy,  we  see  no  reason  why  this  mistake  of  the 
officer  should  so  operate  as  to  release  the  surety  in  the  replevin- 
bond,  in  the  absence  of  all  proof  that  he  sustained  damage 
thereby.    The  presumption  is  that  no  such  damage  could  have 
resulted.   Under  the  newly-issued  fi.  fa.  the  sheriff  could  make 
a  new  levy  upon  the  property  remaining  in'  his  hands  under 
the  old,  and  also  upon  any  other  property  which  the  prindpals 
in  the  bond  may  have  owned. 

The  facts  presented  by  this  record  do  not  justify  the  con- 
clusion that  the  sheriff  was  prevented  from  collecting  the 
replevin-bond  from  the  Matheneys  by  any  interference  upon 
the  part  of  the  plaintifi  or  their  attorney.  Nor  is  it  shown 
that  the  plaintiflfe  in  the  judgment  feiled  at  any  time  to  sue 
out  execution  for  as  much  as  twelve  months;  nor  that  the 
unexplained  delays  of  the  sheriff  were  either  procured  or 
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asBented  to  by  them.  These  oonclosions  render  it  unnecessary 
to  determine  whether  or  not  the  judgment  of  revivor  precludes 
the  appellee  from  relying  for  relief  in  this  action  upon  teutsta 
exisdng,  and  which  were  known  to  exist,  at  the  time  the  same 
was  rendered. 

For  the  reasons  indicated  the  judgment  of  the  circuit  court 
IB  leversedi  and  the  cause  remanded  for  further  proceedings 
consistent  herewith. 


Cask  46— FETTnON  EQUITY— Afbil  lA. 

Cofer  V.  Miller,  &c. 

ATPBAL  raOM  BJJKDIV  OIBCUPr  OOUBT. 

1,  Oo]|]f]B8ionxR*8  8ALX8  OF  LAKD  OF  iKFANTB  most  be  made  in  punra- 
ance  of  notice. 

^  Tbe  hotxob  OF  THB  8ALB  must  be  in  pursaance  of  the  power  to  selL 

JL    TBM  judgment  DIRBCTING  or  authorizing  THB  8ALB   MUST   BB  FUB- 

BUBDi — In  this  case  the  commissioner  was  ordered  to  sell  the  land  of 

the  infants  on  credits  of  six,  twelve,  and  eighteen  months.    The 

^ximmisBioner  advertised  the  sale  as  prescribed  by  the  judgment    On 

the  written  request  of  the  guardians  of  the  infants  the  commissioner 

0old  the  land  on  credits  of  one,  two,  and  three  years.    The  purchaser 

ezecnted  bonds  accordingly;  and  after  the  sale  had  been  confirmed 

Ivy  the  court  at  the  same  term,  he  appeared,  and  on  grounds  as  above 

filed  moved  the  court  to  set  aside  the  sale  and  cancel  his  bonds. 

Tlie  judgment  of  the  circuit  court,  overruling  the  motion  yf  the 

purchaser,  on  his  appeal,  is  reversed,  with  instructions  to  the  circuit 

to  set  aside  the  sale  and  cancel  the  purchaser's  bonds. 

OoFEBy For  Appellant, 

CITED 

1  Bush,  688,  Hahn  v.  PindelL 

4  Bush,  76,  76,  Jarboe  v.  Williams. 

6  Bush,  65,  Bethel  v.  Bethel,  &c 

ToL,  Vn.— 36 
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Bbown  &  MuBRAT. For  AppelleeA, 

CITED 
Reirised  Statutes,  Myers's  Sap.  pp.  428,  425,  42«,  428,  429,  750,  752. 
Revised  Statutes,  chapter  86,  2  Stanton,  811. 
(Svil  Ck)de,  section  405. 
4  Bush,  527,  Mahony's  gaardian,  Ac  v.  Mc€ke. 

JUDGE  HARDIN  dxliyxrkd  thx  opixiov  of  thx  coubt. 

This  was  a  proceeding  instituted  by  the  guardians  of  the 
infant  devisees  of  William  Miller,  deceased,  for  the  sale  of  a 
tract  of  about  three  hundred  and  eighty-four  acres  of  land  in 
Hardin  County,  under  the  provisions  of  chapter  86  of  the 
Revised  Statutes. 

The  court  adjudged  that  the  land  be  sold  upon  credits  of 
six,  twelve,  and  eighteen  months  for  equal  installments  of  the 
price,  and  the  commissioner  appointed  to  make  the  sale  so 
advertised  the  terms  as  directed  in  the  judgment;  but  upon 
the  written  request  of  the  guardians,  on  the  day  of  sale, 
changed  the  terms  from  those  prescribed  by  the  court,  and  pro- 
ceeded to  sell  the  land  on  credits  of  one,  two,  and  three  years, 
for  equal  sums,  and  thereupon  the  appellant  became  the  pur- 
chaser of  the  land  at  the  price  of  four  thousand  six  htindred 
dollars,  and  executed  a  bond,  with  surety  therefor,  in  three 
annual  payments  of  $1,533.33^  each.    The  sale  was  oonfinned 
by  the  court  on  the  6th  day  of  December,  1868,  but  no  con- 
veyance was  ordered ;  and  at  the  same  term  of  the  court  the 
appellant  appeared,  and,  on  grounds  filed,  moved  the  conrt  to 
set  aside  the  sale  and  cancel  his  bonds ;  and  that  motion  being 
heard  and  overruled,  he  has  appealed  to  this  court. 

The  only  material  question  to  be  determined  is  whether  the 
sale  was  invalid  in  consequence  of  the  departure  of  the  com- 
missioner, at  the  instance  of  the  guardians,  from  the  require- 
ment of  the  judgment,  and  his  own  advertisement  as  to  the 
terms  of  the  sale. 

The  principle  has  been  often  recognized  and  afirnied  bv 
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this  court  that  it  is  essential  to  the  validity  of  sales  of  land 
under  notice  that  the  notice  must  be  in  pursuance  of  the  power 
to  sell^  and  the  sale  must  be  in  pursuance  of  the  notice^  at  least 
80  &r  as  the  observance  of  either  may  be  important  for  the 
safety  of  any  substantial  right  involved.     (ELahn  v.  Pindell, 
1  Bush,  538 ;  Jarboe,  &c.  v.  Colvin,  &c.,  4  Bush,  70.)     Apply- 
ing this  rule  to  the  question  in  this  case,  the  sale  was  manifestly 
unauthorized,  and  ought  not  to  be  upheld  as  against  the  infent 
owners  of  the  land,  although  their  guardians,  through  worthy 
motives  no  doubt,  now  seek  to  sustain  it.     The  action  of  the 
commissioner  in  changing  the  terms  of  the  sale  may  have  been 
more  detrimental  to  the  rights  of  the  infants  than  an  entire 
&ilare  to  advertise  any  terms  of  sale  at  all;  for  while  the 
notice  may  have  operated  to  discourage  persons  from  attending 
the  sale  who  were  willing  to  bid  for  the  land  on  the  terms  on 
which  it  was  sold,  the  change  made  by  the  commissioner  may 
have  prevented  another  class  from  bidding  who  may  have 
attended  the  sale  upon  the  fidth  of  the  terms  prescribed  by  the 
court  and  advertised  by  the  commissioner. 

Wherefore  the  judgment  overruling  the  motion  of  the  appel- 
lant is  reversed,  and  the  cause  remanded  with  instructions  to 
set  aside  the  sale  and  cancel  the  bonds  of  the  appellant  and 
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Oaoi  47— on  FSmnON  FOR  RULS— Afbil  It. 

Smith  V.  CochraiL 

•V  SULS  AOAIHBT  THB   HOH.'T.  B.  OOOHBJJT,  OHAJTCXLLOB  OF  THB   LO^ 

TILLS  OHAirCXBT  OOUBT. 

1.  HaHDATB    of   THB   OoURT   OF   AfPBALS    SNFOBOBD    BT   BULB   AQAUSnrt 
THB  OHABCBLLOB  OF  THB  LOUISTILLB  ChANOBBT  OoUBT. — After  UlA 

Court  of  Appeals  had  declared  void  an  order  of  the  chanoellor  of 
the  LonisTille  Chancery  Court  removing  the  comminioner  of  aaid 
coorty  and  after  the  said  commissioner  had  been  restored  to  liis 
office,  the  chancellor,  against  the  protest  of  said  commissioner,  made 
an  order  referring  a  suit  for  the  settlement  of  a  decedent's  estate  to 
a  9pscidl  eommisiioMr,  before  whom  the  creditors  were  required,  to 
prove  their  claims. 

The  commissioner  sued  out  a  mle  in  the  Coort  of  Appeals  against 
the  chancellor  to  compel  the  execution  of  the  mandate  of  the  Ooort 
of  Appeals  by  the  reference  of  said  suit  to  said  commissioner,  la 
compliance  with  said  mandate. 

On  hearing  the  rtde^  the  Court  of  Appeals  by  a  peremptory  ordet 
directed  the  chancellor  to  set  aside  the  order  referring  the  oaae  to 
the  special  commissioner. 

t.  The  dumeeUor  of  the  LouiniUe  Ohanoery  Court  hoe  no  mMaritif^  tm 
rtfer  the  settlement  of  estates  of  deceased  persons  to  a  ^Mcial 
mieeioner  against  the  objection  of  the  commissioner  of  said  court. 
Section  804  of  the  Civi]  Code  controls  section  467  in  so  far  mm 
latter  applies  to  the  Louisyille  Chancery  Court 

8.  The  second  section  of  "  an  act  to  require  master  oommissioneiB  to 

an  oath  for  the  faithful  performance  of  their  dntiei,**  i^pTow^d 
March  6,  1867,  does  not  apply  to  the  commissioner  of  the  Louiwille 
Chancery  Court     (1  Session  Acts,  1867,  page  64.) 

4.   OBDBBS  of  BBFBBXNOB  to  a  OOMMI88IONBB  ABB  MUlUnKBIAL  ACVB    OV 

THB  00X7BT. — As  the  Ciyil  Code  imperatively  requires  the  order  of 
reference  to  be  made  in  all  cases  for  the  settlement  of  estates  of  Wl^^ 
ceased  persons,  such  orders  are  ministerial  and  not  judicial  acta. 
5.  The  act  of  the  chancellor  of  the  Louisyille  Chancery  Court  in  i^ypoin!^ 
ing  the  special  commissioner  in  this  case  being  substantially  a  refiiBiiX 
to  execute  a  mandate  of  this  court,  the  proceeding  against  hia^  |m> 
rule  is  proper. 


WINTBB  TERM,  1870.  649 

Smith  T.  Coohran. 
BuiiliOCK  &»  AnDEBSON^  ^ 

I.  &»  J.  Caldwell,  •   •  > For  Petitioiieri 

MUEB  Sl  Bi JT7B|    •     •     .J 

CITED 

Act  of  1885,  8  Statute  Laws,  page  187. 

Act  of  1885,  8  Statute  Laws,  page  161. 

Beviaed  Statutes,  2  Stanton,  140. 

Ciyil  Oode,  sections  467,  804. 

Act  of  1865,  Myers's  Supplement,  page  664. 

Act  of  1870,  Session  Acts,  page  451. 

T.  B.  OocHBAN, For  Respondent, 

avil  Code,  sections  467,  804,  810,  405,  424. 
Act  of  February,  1889,  2  Statute  Laws,  240. 

NoTS, — See  oases  of  Smith  t.  Coohran  and  Commonwealth  and  Smith  ?• 
Robert  Coohran,  reported  in  this  Tolume,  pages  147  and  164.— Rip. 

JUDOE   LINDSAY  DiLirxaxD  thx  opiniov  or  thx  ooubt— Jusqx 
Haedik  dissenting. 

On  the  19th  of  March,  1870,  the  Hon.  Thos.  B.  Cochran, 
chancellor  of  the  Louisville  Chancery  Court,  made  an  order 
removing  from  office  Thomas  P.  Smith,  the  commissioner  of 
said  court.    From  that  order  Smith  prosecuted  an  appeal,  and 
npon  hearing  it  was  decided  by  this  court  'Hhat  the  chancellor 
Jbad  no  junsdiotion  over  the  office  of  commissioner,  but  only  a 
sapervisory  power  over  his  conduct."     The  order  appealed 
finom  was  declared  void,  and  the  cause  remanded  with  instruc- 
tions   to  allow  Smith  to  '' perform  the  duties  and  enjoy  the 
privileges"  of  his  said  position  without  disturbance. 

Salisequent  to  the  filing  of  this  opinion  and  mandate  the 

case  of  Doem's  adm'r  v.  Doem's  heirs  and  creditors,  pending 

be^re   said  chancellor  for  the  settlement  of  the  estate  of  the 

deoedent,  was  referred  to  a  special  commissioner,  before  whom 

the  creditors  were  required  to  prove  their  claims.    Smith,  who 

-was  ill  oourt,  protested  against  so  much  of  said  order  as  referred 

tbe  ean^^  ^  ^^  special  commissioner,  claiming  that  by  virtue 

ot  hiis  ofioe  he  is  entitled  to  have  all  such  actions  referred  to 
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him,  and  to  receive  all  fees  arising  therefrom.  His  protest 
was  disregarded^  and  for  remedy  for  this  supposed  wrong  he 
filed  his  petition  in  this  court,  and  procured  a  rule  to  be  issued 
against  the  chancellor  requiring  him  to  show  cause  whj  he 
thus  refused  to  obey  the  mandate  in  the  case  of  Smith  y. 
Cochran,  before  set  out. 

The  chancellor  by  his  response  admits  the  &cts  relied  upon 
by  Smith,  but  denies  that,  as  matter  of  law,  the  commissionei 
of  his  court  has  the  right  to  demand  that  actions  for  the  settle- 
ment of  the  estates  of  deceased  persons  shall  be  referred  to 
him,  and  insists  that  in  such  proceedings  it  is  within  the  power 
of  the  court  to  appoint  a  special  commissioner,  before  whom 
such  indebtedness  shall  be  proven. 

This  is  the  sole  question  involved  in  this  controversy,  and 
upon  its  determination  the  action  of  this  court  must  depend. 

By  section  12  of  the  act  establishing  the  Louisville  Chan- 
cery Court  (3  Statute  Laws,  157),  the  chancellor  of  said  couit' 
was  authorized  and  empowered  to  appoint  one  or  more  masters 
in  chancery,  whose  duty  it  should  be  to  state  all  accounts 
referred  to  them ;  to  make  and  execute  deeds  of  oonyeyance ; 
and  to  do  and  perform  all  other  such  acts  as  might  be  required 
of  them.    Section  2  of  the  act  of  February  20, 1839  (3  Statute 
Laws,  240),  required  all  courts  in  which  bills  in  chancery  for 
the  settlement  of  the  estates  of  deceased  persons  were  pending 
to  refer  the  same  ^'to  a  master  commissioner,  to  ascertain  and 
report  the  estate  of  every  description,  and  to  ascertain  and 
report  the  debts  against  the  estate,"  etc.    This  act  was  general 
in  its  application,  and  as  it  was  in  nowise  repugnant  to  or 
inconsistent  with  any  of  the  provisions  of  the  act  establisihing 
the  Louisville  Chancery  Court,  was  applicable  to  and  of  neces- 
sity regulated  all  such  proceedings  in  that  court    No  change 
was  made  in  the  law  upon  this  subject  until  1851,  inrhen  the 
Civil  Code  of  Practice  was  adopted. 

Section  703  of  the  Code  as  originally  adopted  (^whicb  sec- 


WINTER  TERM,  1870.  651 

Smith  T.  Coohran. 

tion  is  part  of  the  chapter  regolating  proceedings  in  the 

Lomsville  Chancery  Court)    provides  that  *^a  commiaawner 

shall  be  appointed  by  the  court,  and  shall  hold  his  office 

during  its  pleasure.     He  shall  discharge  the  dvtiea  of  tiie  present 

masters  of  the  court,  and  may  receive  the  fees  therefor  which  are 

authorized  to  be  taken  by  them.''    At  the  time  of  the  adoption 

of  this  provision  of  the  Code  it  was  the  duty  of  the  masters 

of  that  court  to  ascertain  and  report  the  estate  of  deceased 

persons,  as  well  as  the  debts  against  the  same,  whenever  such 

reports  become  necessary  and  proper  by  reason  of  the  institu- 

tion  of  suits  in  said  court  for  the  settlement  of  such  estates, 

and  the  court  was  required  to  refer  all  such  cases  to  the  master, 

for  the  purposes  before  indicated.     This  section  had  the  legal 

efiect  of  creating  the  office  of  commissioner  for  the  Louisville 

Chancery  Court,  of  substituting  the  incumbent  for  the  then 

masters,  and  of  devolving  upon  him  the  performance  of  all 

such   duties  as  were,  under  existing  laws,  being  performed 

by  them. 

In  1854  the  Civil  Code  of  Practice  was  amended,  and  then 
for  the  first  time  was  adopted  the  section  designated  in  the 
amended  Code  as  No.  467,  which  provides  that ''  in  all  actions 
for  the  settlement  of  the  estates  of  deceased  persons  the  court 
shall  make  an  order  for  the  creditors  of  such  decedents  to 
Appear  before  a  commissionery  to  be  appointed  by  the  courtj 
and  prove  their  claims  by  a  certain  day  to  be  named  in  the 
order,''  etc. 

A  literal  interpretation  of  the  language  used  in  this  section 
mig^ht  perhaps  imply  that  the  commissioner  before  whom  the 
elBiniB  against  the  estate  of  the  decedent  were  to  be  proven 
ahonld  l>e  appointed  by  the  court  at  the  time  the  order  of 
reference  is  made ;  and  this  is  the  construction  the  chancellor 
insists  it  should  receive. 

In   the  settlement  of  this  controversy  we  do  not  deem  it 
neoesssLTy  to  determine  this  question,  as  we  are  of  opinion  that 
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BO  much  of  sectioii  467  as  provides  for  the  appointment  of  a 
commissioner  is  in  direct  conflict  with  section  804,  which 
applies  specially  to  the  Looisville  Chancery  Conrty  and  that 
the  latter,  and  not  the  former,  must  control.  It  is  trae  tha* 
the  chapter  of  the  Code  relating  exclusively  to  the  LooiBville 
Chancery  Court  was  adopted  in  1851,  and  the  amendments^ 
including  section  467,  were  not  enacted  until  1854;  bat  it 
does  not  necessarily  follow  because  of  these  &ct8  that  the 
latter  are  to  be  regarded  or  treated  as  the  latest  expressions 
of  legislative  will,  and  that  all  the  provisions  of  the  original 
Code  repugnant  to  or  in  conflict  with  the  same  were  by  thdr 
adoption  modified  or  repealed. 

Upon  an  examination  of  the  act  adopting  the  amend* 
ments  (1  Session  Acts,  1853  and  1854,  page  55)  it  will  be 
observed  that  the  Gleneral  Assembly  provides  that  the  Cbde 
of  PrcLcstice  in  dvil  oases  as  amended  shall  be  printed  under 
the  supervision  of  the  commissioners,  with  the  amendments 
arranged  in  their  appropriate  places;  that  the  number  of  the 
sections  in  the  original  Code  shall  be  changed  to  the  num- 
ber each  section  should  properly  receive  under  that  act;  and 
finally  ^^that  the  Code  of  Pra4sHoe  in  eiinl  a>ction8  as  herein 
amended  shall  regulate  the  procedure  in  all  civil  actions  and 
proceedings  in  the  courts  of  this  commonwealth,  and  that 
all  laws  coming  within  the  purview  of  its  provisions  shall  be 
repealed.*' 

By  this  enactment  the  Civil  Code  as  then  amended  mras  re- 
adopted  by  the  legislature  as  a  system,  the  whole  of  it  taking 
efiect  as  one  general  and  continuous  statute;  and  it  must  be 
so  construed  as  to  give  force  and  efiect  to  each  and  all  of  its 
provisions.  To  accomplish  this  end  the  chapter  specifically 
devoted  to  the  regulation  of  proceedings  in  the  Louisville 
Chancery  Court  must  be  allowed  to  control  the  general  pro- 
visions of  the  Code  in  all  cases  in  which  there  is  a  conflict 
between  them.     A  difierent  rule  of  construction  would  have 
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the  efieot  of  nullifying  or  abrogating  almost  the  whole  of  said 
chapter. 

If  section  467  is  to  be  regarded  as  repealing  or  controlling 
section  804,  in  so  fiur  as  the  latter  makes  it  the  duty  of  the 
commissioner  to  ascertain  and  report  the  assets  and  indebted- 
ness of  the  estates  of  deceased  persons  in  proceedings  for  the 
settlement  of  the  same,  section  424  takes  from  the  commissioner 
the  right  to  make  deeds  of  conveyances^  and  subdivision  1  of 
section  624  deprives  him  of  the  right  expressly  conferred  upon 
him  by  section  809  of  taking  depositions  within  the  city  of 
Louisville.  By  such  rule  section  810,  authorizing  the  Louisville 
Chancery  Court  to  cause  personal  property  to  be  sold  upon  a 
credit  of  four  months,  and  real  estate  of  over  the  value  of  three 
Aoosand  dollars  upon  a  credit  of  two  years,  is  abrogated  by 
section  405,  which  imperatively  requires  personal  property  to 
be  sold  upon  a  credit  of  three  months,  and  real  estate  upon  a 
credit  not  exceeding  one  year. 

Bat  it  is  useless  to  multiply  such  illustrations.    We  con- 
ceive that  the  correctness  of  the  rule  of  construction  before 
indicated  can  not  be  successfully  questioned.    We  think  this 
conclusion  is  fortified  by  the  act  of  June  3, 1865,  as  well  as 
that  of  March  17, 1870.    Both  of  these  acts  expressly  recognize 
the  e:xistence  of  the  office  of  commissioner  of  the  Louisville 
Cbancery  Court  as  created  by  the  Civil  Code,  and  both  make 
important  regulations  concerning  the  rights  and  duties  of  the 
incumbent;  one  of  them  fixing  his  term  of  office,  and  providing 
fi>r  his  impeachment  or  dismissal  therefrom,  and  the  other  that 
he  should  no  longer  be  required  nor  permitted  to  act  as  re- 
ceiver for  the  chancery  court. 

Section  2  of  an  act  approved  March  5,  1867  (1  Session 
AotB  1867,  page  64),  authorizes  the  courts  to  appoint  a 
special  commissioner  in  any  case ;  and  if  the  same  applies  to 
^^  Xx>ai^9ville  Chancery  Court,  it  not  only  authorizes  the 
action  o^  the  chancellor  in  the  matter  under  consideration,  but 
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in  eiSdOt  places  it  within  his  discretion  to  deprive  the  commis- 
sioner of  the  power  to  perform  any  of  the  duties  of  his  office 
except  to  make  deeds  and  take  depositions.  A  careful  analya: 
of  the  act,  however,  will  show  that  it  was  not  intended  to 
apply  to  said  court.    It  is  entitled  ''an  act  to  require  maata 
oommiaaionera  to  take  an  oath  of  office,  and  execute  bond  for 
the  fiuthful  performance  of  their  duties."    It  provides  ''that 
every  mcuter  oommiaaioner  in  chancery  shall  ez  officio  act  as 
receiver  of  the  court;"  that  he  shall  take  an  oath  of  office, 
and  execute  a  bond  conditioned  as  therein  provided.   We  may 
presume  that  the  legislature  intended  by  this  enactment  to 
remedy  some  supposed  defect  in  our  system  of  procedure. 
The  defects  sought  to  be  remedied  existed  as  to  master  com- 
missioners, but  not  as  to  the  commissioner  of  the  Louisville 
Chancery  Court.    He  was  already  required  to  take  an  oath 
of  office.    He  was  at  the  time  of  the  passage  of  the  act  the 
receiver  of  that  court,  and  was  required  as  such  to  execate 
bond.    He  held  his  office  for  a  term  fixed  by  the  law,  and  it 
was  not  within  the  power  of  the  chancellor  to  remove  him 
therefrom,  nor  to  deprive  him  of  the  rights,  privil^;es,  and 
emoluments  incident  to  the  same.    He  is  not  a  master  com* 
missioner  in  the  legal  acceptation  of  that  term.    It  is  true 
that  he  is  required  to  perform  such  duties  as  are  usually  per- 
formed by  this  class  of  officials,  but  his  office  was  created  by 
a  statute  different  from  that  authorizing  the  appointment  of 
masters.    He  holds  it  for  a  different  and  longer  term;  and 
prior  to  the  adoption  of  the  act  under  consideration  he  was 
clothed  with   all  the  powers  conferred  by  the  same  apon 
masters,  and  was  already  acting  under  all  the  safeguards  and 
restrictions  thereby  imposed  upon  them.    His  office  has  a 
distinctive  name,  that  of  '^  Commissioner  of  the  Louisville 
Chancery  Court.''    And  as  the  same  is  not  mentioned  either 
in  the  title  or  the  body  of  the  act  of  1867,  and  as  said  act 
states  specifically  that  the  officers  to  be  affected  thereby  ara 
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the  master  commussioners  of  the  various  courts,  neither  the 
letter  nor  the  spirit  of  the  same  will  authorize  its  application 
to  the  commissioner  of  the  Louisville  Chancery  Court. 

Without  further  elaboration,  we  are  constrained  to  conclude 
that  the  suit  of  Doern's  administrator  v.  Doem's  heirs  and 
creditors  should  have  been  referred  to  Commissioner  Smith, 
and  that  the  refusal  of  the  chancellor  to  make  such  reference 
to  him  instead  of  the  special  commissioner  was  in  effect  a 
refusal  to  allow  Smith  to  perform  one  of  the  duties  and  enjoy 
one  of  the  privileges  of  his  office.    Holding,  as  we  do,  that 
the  law  designates  the  particular  officer  to  whom  all  such  suits 
shall  be  referred  in  the  Louisville  Chancery  Court,  and  as  the 
Code  imperatively  requires  the  order  of  reference  to  be  made 
m  all  proceedings  for  the  settlement  of  the  estates  of  deceased 
persons,  such  orders  are  ministerial  and  not  judicial  acts;  and 
the  action  of  the  chancellor  in  the  case  under  consideration 
being*  substantially  a  refusal  to  execute  a  mandate  of  this 
courts  the  proceeding  against  him  by  rule  is  proper.     Consid- 
ering^ however,  the  disconnected  and  in  some  respects  incon- 
gruous legislation  by  which  the  rights,  duties,  and  privileges 
of  the  officer  complaining  are  defined,  and  the  assurance  upon 
the  part  of  the  chancellor  that  he  has  been  governed  in  his 
official   action  in  this  matter  by  his  convictions  of  right  and 
duty,    we  are  satisfied  that  no  contempt  of  this  court  was 
intended  by  the  order  complained  of. 

In  view,  however,  of  the  right  of  the  commissioner  to  relief, 
we  feel    that  our  duty  demands  that  a  peremptory  order  be 
made  by  this  court  directing  the  chancellor  of  the  Louisville 
Chancery  Court  to  set  aside  the  order  referring  the  case  of 
j>oerxi^s   adm'r  v.  Doem's  heirs  and  creditors  to  the  special 
commissioner,  and  for  further  proceedings  touching  the  refer- 
ence of*  S£ud  cause  in  conformity  with  the  conclusions  herein 
expressed*     Such  order  is  therefore  directed  to  be  entered 
noon  the  order-book  of  this  court. 
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Not  deeming  it  neoeesary  or  proper  farther  to  enferoe  the 
rale,  the  same  is  discharged.  The  respondent,  however,  musi 
pay  the  costs  of  this  proceeding. 

JUDGE  HABDIN  dxlitsbsd  thx  tollowiko  nmBXvmro  oranov. 

This  somewhat  nnosoal  proceeding  against  the  chancellor 
of  the  Louisville  Chancery  Court  may  be  regarded  as  an 
episode  to  the  action  of  that  officer  in  ordering  the  removal 
of  Thomas  P.  Smith  from  the  office  of  commissioner  of  that 
court,  and  which,  on  the  appeal  of  Smith,  was  reversed  by  this 
court;  it  deciding,  in  effect,  that  the  chancellor  had  no  juris- 
diction or  power  to  remove  the  commissioner,  ''but  only  a 
supervisory  power  over  his  conduct,''  and  remanding  the  cause 
with  instructions  to  allow  Smith  ''  to  perform  the  duties  and 
enjoy  the  privileges  of  the  office  without  disturbance  by  Robert 
Cochran,''  whom  the  chancellor  had  attempted  to  appoint  as 
commissioner  on  the  removal  of  Smith. 

After  the  decision  of  this  court,  the  chancellor  promptly  set 
aside  his  order  for  the  removal  of  Smith  and  the  appointment 
of  his  successor,  and,  as  now  appears,  has  since  recognixed 
Smith's  right  to  discharge  the  duties  and  enjoy  the  privil^es 
of  the  office,  so  far  as  the  law  governing  the  relative  rights 
and  duties  of  the  court  and  its  commissioner,  as  construed  bj 
him,  made  it  his  imperative  duty  to  do  so;   but  assaming 
nevertheless  to  have  in  certain  cases  a  discretionary  power  to 
devolve  on  special  commissioners  of  his  own  appointment 
privileges  and  duties  which  by  particular  orders,  if  not  bj 
mere  reference  to  the  master,  might  have  been  ezerdsed  bj 
him.    And  on  the  14th  day  of  October,  1870,  a  motion  being 
made  in  the  suit  of  Jacob  Doem^s  admV  against  his  heirs  and 
creditors,  involving  the  settlement  of  Doem's  estate,  to  refer 
the  cause  to  the  commissioner  for  a  report  of  debts  against  the 
estate,  the  chancellor,  refusing  to  refer  the  cause  to  the  com- 
missioner, but  deciding  that  he  had  authority  to  refer  it  to  a 
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qKcial  oommisBioner  to  be  appointed  by  him  in  the  order  of 
lefeienoe,  referred  the  cause  to  John  L.  Marshall,  and  ap- 
pointed him  commissioner  for  the  purpose  aforesaid ;  Thomas 
P.  Smith  objecting  at  the  time,  and  claiming  that  by  virtue  of 
hk  office  as  the  commissioner  of  the  court  he  had  the  legal 
right  to  have  the  order  of  reference  made  to  him,  and  disputing 
the  right  or  power  of  the  court  to  make  the  order  appointing 
Marshall  and  referring  the  cause  to  him. 

Smith,  on  his  petition  to  this  court  complaining  of  said 
icdon  of  the  chancellor  as  a  refusal  to  obey  the  mandate  of 
the  court  in  the  case  of  Smith  v.  Cochran,  and  upon  notice  to 
the  chancellor,  has  instituted  this  proceeding  by  rule  against 
him  to  show  cause,  if  any  he  can,  why  he  has  not  obeyed  and 
Ml  not  in  future  obey  said  mandate;  and  the  chancellor 
having  responded  to  the  rule,  basing  his  defense  upon  his 
aaserted  power  to  appoint  commissioners  in  suits  for  the  settle- 
ment of  estates  of  deceased  persons,  as  well  as  a  general  denial 
of  the  imputed  violation  of  the  mandate  of  this  court,  a  trial 
of  the  ease  has  resulted  in  a  decision  by  a  majority  of  this 
oonri  adverse  to  the  action  of  the  chancellor,  complained  of 
bj  the  rule. 

After  a  careful  consideration  of  the  questions  of  law  in- 
Tolved,  ably  discussed  as  they  have  been  by  the  eminent 
counsel  for  Smith  on  the  one  side  and  by  the  chancellor  in 
person  on  the  other,  I  entertain  views  of  those  questions 
which  I  can  not  reconcile  with  the  opinion  of  the  majority 
of  the  court,  and  am  constrained  by  a  sense  of  duty  and  of 
the  importance  of  the  case  respectfully  to  express  the  reasons 
which  compel  me  to  dissent  from  that  opinion. 

Waiving  the  question  whether,  if  it  be  true  that  the  chan- 
cellor erred  in  making  the  reference  to  Marshall  instead  of  the 
commissioner  of  the  court,  the  error  was  not  one  of  judgment 
only,  committed  in  the  exercise  of  the  discretion  of  the  court 
in  construing  the  law,  which  might  have  been  corrected  by 
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this  court  on  appeal;  but  not  importing  a  willful  violation  of 
its  mandate  or  a  refusal  to  obey  it,  I  will  proceed  at  onoe  to 
consider  the  question  of  power  to  appoint  another  than  the 
commissioner  of  the  court  in  the  case  referred  to;  the  solution 
of  that  question  being  of  much  importance,  and  apparently 
desired  by  both  parties. 

The  Louisville  Chancery  Court  was  established  by  an  ad 
of  the  legislature,  approved  February   28,  1835  (3  Session 
Laws,  157),  the  12th  section  of  the  act  providing  thaf  the 
chancellor  shall  have  power  and  authority  to  appoint  one  or 
more  masters  in  chancery,  whose  duty  it  shall  be  to  state  all 
accounts  referred  to  such  master,  and  to  do  and  perform  all 
such  acts  as  may  be  required  of  him ;  and  a  master  in  chancery 
shall  execute  all  deeds  of  conveyance  under  the  decrees  and 
orders  of  said  court  that  are  usually  made  by  a  commissioner; 
and  the  chancellor  may  authorize  a  master  to  make  all  neces- 
sary proof  which  may  be  required  in  stating  an  account,  or 
any  other  matter  to  him  referred,  and  may  require  him  to 
report  the  same  to  court/' 

As  the  express  power  thus  declared  of  appointing  masters 
or  commissioners  in  chancery  for  the  convenience  and  assist- 
ance of  courts  of  equity  already  existed,  and  had  been  long 
exercised  by  those  courts,  the  statute  may  be  said  to  modify 
or  regulate  the  duty  of  the  court  respecting  commissioners 
rather  than  confer  a  power  which  it  would  have  had  as  an 
incident  of  its  jurisdiction.     And  although  the  14th   section 
of  the  act  provided  for  the  settlement  of  the  accounts  of  per- 
sonal representatives  in  the  Louisville  Chancery  Court,  and 
such  settlements  may  have  been  made  by  the  commis^opeTS, 
as  suggested  in  the  argument,  until  the  jurisdiction   of  the 
county  court  for  that  purpose  was  restored,  we  must  look  to 
the  general  law  of  the  state  for  any  express  requirement  that 
courts  of  chancery  should  refer  suits  for  the  settlement  of  the 
estates  of  deceased  persons  to  the  oommUsioner  of  the  oourt  or. 
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in  other  words,  ''a  master  commissioner/'  (3  Statute  Laws, 
240.)  It  may  also  be  observed  that  while  the  original  act 
establishing  the  chancery  court  and  other  statutes  relating  to 
it  essentially  changed  the  general  rules  of  practice  in  their 
application  to  that  court,  or  excluded  them  from  it,  its  juris- 
diction before  the  adoption  of  the  Code  of  Practice  as  well  as 
since  has  been  mainly  governed  by  the  general  law  of  the 
stfte. 

Section  775  of  the  Civil  Code  provides  that  "the  jurisdic- 
tion of  the  Louisville  Chancery  Court  is  not  affected  by  this 
Code,  except  as  provided  in  section  770.     The  proceedings 
in  that  court  shall  conform  to  the  provisions  of  this  Code 
respecting  actions  by  equitable  proceedings,  subject  to  the 
modifications  contained  in  this  chapter,  which  are  applicable  to 
that  court  alone.''    Neither  are  the  provisions  of  that  chapter, 
modifying  the  general  enactments  of  the  Code  as  applicable  to 
the  chancery  court,  nor  is  any  subsequent  enactment  of  which 
I  am  aware,  repugnant  to  the  general  provisions  of  chapter  4. 
title  X.,  of  the  Code,  for  regulating  the  settlement  of  estates 
of  deceased  persons.     Therefore,  so  far  as  that  chapter  may 
operate  to  supersede  or  modify  the  previous  general  law  of  the 
state  in  relation  to  the  appointment  of  commissioners  in  suits 
for  the  settlement  of  estates,  it  must  be  equally  applicable  to 
the  Louisville  Chancery  Court  and  all  other  courts  having  the 
same  general  jurisdiction  in  such  cases. 

Section  467,  embraced  by  said  chapter,  provides  that  "in 
all  actions  for  the  settlement  of  the  estates  of  deceased  persons 
the  court  shall  make  an  order  for  the  creditors  of  such  dece- 
dents to  appear  before  a  commissioner  to  be  appointed  by  the 
conrt^  and  prove  their  claims  by  a  certain  day  to  be  named  in 
the  order." 

According  to  the  plain  import  of  this  section  of  the  Code, 
the  conclusion  is  inevitable  that  the  reference  may  be  made 
to  ''a  commissioner  to  be  appointed  by  the  court"  at  the  time 
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of  making  the  reference ;  and  ihere  is  nothing  in  the  section 
indicating  an  intention  that  the  master  or  commissioner  of  the 
court  alone  diall  be  the  person  so  to  be  appointed.    Bat  it  is 
said,  in  effect,  that  as  section  804  of  the  Code  provides  that  the 
commissioner  of  the  Louisville  Chancery  Court  *^  shall  discharge 
the  duties  of  the  present  masters  of  the  court/'  and  under  the 
general    law   of  the    state  regulating  the  administration  and 
settlement  of  estates  it  was  the  duty  of  the  several  oourtB 
of  equity,  including  the  Louisville  Chancery  Court,  to  refer 
causes  prosecuted  under  that  law  to  ''  a  master  commissioner,'^ 
it  is  still  the  duty  of  the  latter  court  to  so  refer  such  cases, 
although  as  to  all  other  courts  the  general  law  imposing  ilial 
duty  be  abrogated  or  changed  by  section  467  of  the  Code; 
and  that  a  different  construction  would  involve  the  nullifica* 
tion  of  the  authority  of  the  commissioner  to  take  depositions, 
and  many  of  the  rules  of  practice  governing  the  chancery 
court  which  are  inconsistent  with  the  general  provisions  of 
the  Code  regulating  procedure  in  the  courts  of  the  state,  in 
terms  sufficiently  broad  to  comprehend  the  Louisville  Chan- 
cery Court. 

This  would  be  so,  I  have  no  doubt,  if  the  language  of  the 
Code  mentioned  as  continuing  the  former  duties  and  rights 
of  the  chancellor  and  commissioner  of  the  chancery  court  was 
such  as  to  manifest  a  particular  legislative  intention  to  con- 
tinue the  former  law  in  force,  merely  restricting  its  application 
to  the  Louisville  Chancery  Court,  for  that  would  constitate  a 
virtual  re-enactment  of  the  old  law  as  applicable  to  the  chan- 
cery court,  though  in  its  general  scope  repealed  or  superseded 
by  the  repugnant  provisions  of  the  Code;  for  it  is  an  estab- 
lished rule,  with  regard  to  conflicting  or  inconsistent  enact- 
ments relating  to  or  comprehending  the  same  subject,  titat 
where  a  general  intjention  is  expressed,  and  also  a  particular 
intention  which  to  the  extent  of  its  application  is  incompatible 
with  the  general  intention,  the  particular  intention   of  the 
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legislature  is  to  be  considered  in  the  nature  of  an  exception. 
^Sedgwick  on  Statutory  and  Constitutional  Law,  60.) 

But  I  do  not  find  in  either  of  the  sections  of  the  Code 
defining  the  duties  of  the  chancellor^  or  those  of  the  commis- 
sioner, any  provision  expressing  or  indicating  an  exception  to 
the  general  authority  conferred  by  section  467  for  appointing 
oonimissioners  in  cases  prosecuted  for  the  settlement  of  estates. 
Although  the  chapter  of  the  Code  concerning  the  Louisville 
Chancery  Court,  which  in  section  775  expressly  declares  that 
the  proceedings  of  that  court  shall  conform  to  the  Code  except 
as  modified  by  that  chapter,  does  modify  and  exclude  the 
general  provisions  of  the  Code  in  many  respects,  it  contains 
no  expression  even  implying  a  purpose  of  excluding  section 
467  as  a  rule  of  practice  governing  the  reference  of  cases  to 
commissioners  for  the  settlement  of  estates. 

The  Code  of  Practice  is  by  section  766  expressly  made  to 
''  apply  to  and  regulate  the  proceedings  of  all  courts  of  this 
commonwealth,  though  not  expressly  enumerated.'^     By  treat- 
ing its  particular  provisions  respecting  the  Louisville  Chancery 
Court  as  exceptions  merely,  and  giving  efiect  to  its  general 
provisions  so  fiur  as  they  do  not  appear  to  be  excluded  by  those 
or  other  exceptions,  the  supposed  difficulty  of  harmonizing 
repugnant  or  conflicting  provisions  will  be  removed,  and  proper 
effect  given  to  the  entire  Code;  and,  regarding  this  rule  of 
oonstruction  as  correct,  I  am  constrained  to  conclude  that  the 
ohanoellor  had  the  power,  under  section  467  of  the  Code,  to 
appoint  Marshall  a  commissioner  in  the  case  of  Doem's  adm'r 
V.  I>oem's  heirs  and  creditors. 

In  the  argument  of  this  case  much  importance  has  been 
attached  to  an  usage  of  the  court,  long  and,  I  think,  properly 
aoqmesced  in,  of  preferring  the  master  to  act  as  commissioner 
to  others,  whether  the  court  was  peremptorily  required  by  law 
to  appoint  him  or  not;  but  the  power  of  courts  of  equity  to 
mpoint  special  commissioners  to  discharge  particular  duties  in 

Vol.  VII.— 37 


662  BOSH'S  KBPOETS. 

Smith  T.  Coohran. 

a  variety  of  cases  has  not  been  and  I  presume  can  not  be  oon- 
trovcrted.     However  just  and  proper  it  may  be  to  prefer  one 
who  has  accepted  the  office  of  commissioner  of  a  court,  and 
who  is  often  best  qualified  to  execute  its  orders  of  reference,  I 
deem  it  sufficient  to  say  that  I  know  of  no  law  depriving  the 
courts  of  all  discretion  in  the  selection  and  appointment  of 
special  commissioners;   but,  on  the  contrary,  by  the  second 
section  of  the  act  approved  March  5, 1867,  ''to  require  master 
commissioners  to  take  an  oath  and  execute  bond  for  the  fidth- 
ful  performance  of  their  duties,"  it  is  expressly  declared  that 
"  the  court  may  appoint  a  special  commissioner  in  any  cSf^e, 
who  by  virtue  of  his  appointment  shall  act  as  receiver  in  said 
court.''    (1  Session  Acts,  1867,  p.  64.)    This  provision,  though 
constructively  repealed  by  the  act  of  March  17,  1870,  so  far 
as  it  may  relate  to  the  office  of  receiver  of  the  Louisville 
Qiancery  Court,  is  not  otherwise  affected  by  that  act;  and  if 
it  applies  to  that  court,  it  seems  to  me  to  be  conclusive  of  the 
question  under  consideration,  and  it  is  certainly  sufficiently 
comprehensive  in  its  terms  to  embrace  that  court    But  be  this 
as  it  may,  the  provision  of  the  statute  is  an  affirmance  by  the 
legislature  of  a  principle  which  in  many  cases  must  be  essential 
to  the  jurisdiction  of  a  court  of  equity. 

I  deem  it  scarcely  necessary  to  refer  to  particular  instances, 
m  the  various  forms  of  equitable  procedure,  in  which  the  oonrts 
are  not  only  authorized  but  required  to  appoint  one  or  motB 
special  commissioners  to  execute  their  orders;    as  to    make 
assessments   or  valuations,   audit  accounts,  allot  dower,    or 
partition  landp.     Indeed,  the  existence  of  such  a  power  may 
be  said  to  have  been  coeval  with  the  establishment  of  oourts 
of  equity ;  and  it  is  an  attribute  of  their  jurisdiction  so  impor- 
tant to  the  correct  administration  of  justice,  so  often  recognised 
by  legislative  enactment^  and  so  long  and  uniformly  aoqniesoed 
in,  that  its  exercise  ought  not  to  be  abridged  or  restricted 
except  by  imperative  law. 
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As  I  conceive  that  this  has  not  been  done  by  the  law  now 
in  force  for  the  government  of  the  action  of  the  Louisville 
Chancery  Court  in  suits  for  the  settlement  of  the  estates  of 
deceased  persons^  I  am  of  the  opinion  that  the  chancellor  did 
not  transcend  his  authority  in  appointing  Marshall  a  commis- 
sioner in  the  case  of  Doern^s  adm'r  v.  Doem^s  heirs,  &c.,  and 
that  the  rule  against  him  should  be  discharged. 


Case  48— PETITION  ORDINARY— April  18. 


Thompson,  &c.  v.  Wharton. 


APPEAL    PROM    MABIOK    CIRCUIT    COURT. 

1.  Fraud  or  oppression  must  bb  bstablishbd  bt  the  defendant. — To 
sustain  the  defense — ^that  the  execution  of  the  note  sued  on  was  pro- 
cared  by  fraud  or  oppression — the  onus  was  upon  the  defendants  to 
establish  the  fraud  or  oppression  alleged  by  them. 

8.  Prcxjuring  a  pardon. — No  action  will  lie  to  recover  a  sum  of  money 
for  endeavoring  to  procure  a  pardon. 

8.  Sueh  agreemenU  tend  to  obstruct  a  correct  administration  of  govern- 
ment, and  are  calculated  to  induce  persons  to  use  their  influence  in 
such  manner  as  to  defeat  public  justice.  (Comyn  on  Contracts,  261 ; 
McGill's  adm^r  y.  Burnett,  7  J.  J.  Marshall,  640.) 

4.  These  reasons  apply  and  should  control  in  all  cases  in  which  the  party 

^rhofle  pardon  or  release  is  sought  to  be  obtained  has  been  convicted 
of  crime  by  a  legally  constituted  tribunal  having  the  constitutional 
ri^lit  to  try  and  punish  the  offender. 

5.  ^ut   othermse^  where  an  attorney  undertook  by  the  use  of  las  per- 

sonal influence  with  the  military  commander  to  save  from  impending 
clanger  of  threatened  execution,  or  unauthorized  and  illegal  imprison- 
ment, a  prisoner  who  had  been  convicted  by  a  military  court  which 
vrsB  unauthorized  by  law,  **  such  an  act  can  not  be  regarded  as  an 
agreement  to  obstruct  the  proper  administration  of  justice^  nor  to 
defeat  the  ends  of  public  justice.** 


''.  \i 
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J.  P.  Thompson.  ...  .1  «      a      «    ^ 

T.N.&D.W.LiNMET,| For  Appellant, 

JUDGB  LINDSAY  dklitbbxd  tbx  oimov  ov  tbs  ooxrvr. 

In  April,  1865,  Solon  Thompson  was  arrested  by  the  mili- 
tar}'  authorities  of  the  United  States,  and  in  the  following 
June  was  tried  by  a  military  court,  held  at  Louisville,  upon  the 
charge  of  being  a  guerrilla,  and  was  convicted  and  sentenced 
to  suffer  death  on  the  12th  day  of  July,  1865.    Prior  to  his 
trial,  Wharton,  who  was  a  practicing  attorney  in  said  city,  was 
employed  to  defend  him  for  the  agreed  fee  of  one  hundred 
dollars,  which  was  paid  in  cash,  and  the  further  sum  of  one 
hundred  and  seventy  dollars,  to  be  paid  upon  condition  that 
Solon  should  be  acquitted;  and  for  this  last  amount  the  piis* 
oner  and  his  father,  J.  K.  Thompson,  executed  their  joint  note. 
On  the  day  fixed  for  Solon's  execution  a  new  contract  was 
made  with  Wharton,  he  agreeing,  by  proper  proceedings  before 
the  commanding  general,  without  whose  approval  the  sentence 
of  the  court  could  not  be  carried  into  execution,  to  prevent  the 
infliction  of  the  adjudged  punishment,  and  if  possible  to  pro- 
cure the  discharge  of  the  condenmed  man,  in  consideration  of 
the  sum  of  three  hundred  dollars,  to  be  paid  only  in  event 
of  his  success.    The  payment  of  this  amount  was  secured  by 
the  joint  note  of  J.  K.  and  W.  K.  Thompson  and  J.  M.  Bow- 
man, due  six  months  thereafter.    Said  note  was  deposited  with 
a  third  party,  and  was  delivered  to  Wharton  by  the  direction 
of  J.  K.  Thompson  after  the  discharge  of  Solon  fix>m  custody, 
which  took  place  in  March,  1866,  the  execution  of  the  sentence 
of  death  having  been  delayed,  and  he  in  the  mean  time  having 
been  confined  in  the  penitentiary.    This  action  was  institated 
to  recover  the  amount  of  the  last  note. 

*  Appellants  set  out  all  these  facts  in  their  answer,  and  •^f^ 
claim  that  appellee  took  advantage  of  the  unfortunate  ciroam- 
stances  by  which  Solon  was  surrounded,  and  by  firaud  and 
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oppression  extorted  fix>m  his  father  and  the  other  obligors  the 
execution  of  the  note,  bj  asserting  his  intention  to  abandon 
all  farther  efforts  in  behalf  of  the  condemned  man  unless  the 
same  was  executed.  It  appears  from  the  answer  that  by  the 
terms  of  his  original  employment  Wharton  was  to  defend  the 
prisoner  upon  his  trial  by  the  military  court.  Hence  his  duty 
as  attorney  ended  when  the  proceedings  in  that  court  were 
finally  concluded.  He  was  under  no  legal  obligation  by 
reason  of  such  employment  to  exert  himself  to  prevent  the 
approval  of  the  sentence  by  the  commanding  general,  nor  to 
procure  the  pardon  of  his  late  client,  and  his  refusal  to  do  so 
until  a  reasonable  compensation  for  such  services  as  he  might 
be  required  to  render  was  secured  to  him  can  not  be  regarded 
as  an  act  either  of  oppression  or  fraud.  Upon  the  trial  of  this 
cause  the  circuit  judge  instructed  the  jury  that  the  onus  was 
open  the  appellants  to  establish  the  fraud  or  oppression  alleged 
by  them,  and  that  any  services  rendered  by  Wharton  under  his 
last  agreement  constituted  a  sufficient  consideration  to  uphold 
the  note. 

Appellants  asked  for  five  instructions,  all  of  which  were 

refused.    They  also  asked  leave  after  the  evidence  was  closed 

to  amend  their  answer,  and  the  court  refused  to  permit  them  to 

do  so.    As  the  instructions  refused  and  the  rejected  amended 

MOBwer  relate  to  the  same  subject-matter,  and  were  intended  to 

raise  the  same  issue,  they  will  be  considered  together.    The 

€X>urt  was  asked  to  instruct  the  jury  that  if  they  believed  from 

the  evidence  that  the  sole  consideration  for  the  execution  of 

^e    note  sued  on  was  the  agreement  of  Wharton  to  use  his 

personal  influence  with  the  commanding  general  to  secure  the 

pardon  of  Thompson,  or  to  have  his  punishment  commuted, 

that  0uch  agreement  was  contrary  to  public  policy  and  void. 

IT  such  be  the  law,  then  the  court  erred  in  rejecting  the 

aiiieii<3Aient  to  the  original  answer,  and  a  portion  of  the  in* 

4  at  least  should  have  been  given. 
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Cornyn  in  hb  work  on  Contracts,  page  261,  states  the  rale 
to  be  that  ''no  action  will  lie  to  recover  a  som  of  money  for 
endeavoring  to  obtain  a  pardon ;"  and  he  quotes  with  approval 
the  language  of  Lord  Eldon,  who  in  the  case  of  Jones  v.  Bimej 
says ''  that  where  a  person  interposes  his  interests  and  good 
offices  to  procure  a  pardon  it  ought  to  be  done  gratuitously  and 
not  for  money.  The  doing  of  an  act  of  that  description  should 
proceed  from  pure  motives  and  not  from  pecuniary  ones.'' 

This  court  in  the  case  of  McGilPs  administrator  v.  Burnett 
declared  a  contract  to  procure  the  remission  of  a  forfeiture  void, 
because  such  agreements  "  tend  to  obstruct  a  correct  admistra- 
don  of  government/'  and  are  calculated  to  induce  persons  to 
use  their  influence  in  such  manner  as  to  defeat  public  justice. 
(7  J.  J.  Marshall,  640.) 

These  reasons  apply,  and  should  most  certainly  control,  in 
all  cases  in  which  the  party  whose  pardon  or  release  is  sought 
to  be  obtained  has  been  convicted  of  cnme  by  a  legally  con- 
stituted tribunal,  having  the  constitutional  right  to  try  and 
punish  the  offender.  Was  Solon  Thompson  tried  and  con- 
victed by  such  a  tribunal? 

From  the  record  before  us  we  are  warranted  in  concluding 
that  at  the  time  he  is  charged  to  'have  committed  the  ofifense 
for  which  he  was  tried,  as  well  as  at  the  time  of  his  arrest 
and  of  his  trial,  he  was  neither  a  member  of  the  land  or  naval 
forces  of  the  United  States,  nor  was  he  charged  with  being  a 
spy,  nor  a  public  or  domestic  enemy,  guilty  of  any  violation 
of  the  laws  of  war.    Upon  the  contrary,  it  seems  that  he  was  a 
citizen  of  Kentucky,  and  if  guilty  of  any  offense  at  all  against 
the  Federal  Government,  of  such  only  as  would  authorize  the 
regularly  constituted  courts  of  the  United  States  to  inquire  into 
and  pass  upon  his  guilt  after  he  had  been  regularly  indicted 
by  a  grand  jury.     And  these  courts  were  at  that  time  open 
in  the  city  of  Louisville  for  the  trial  of  all  such   oflfenders. 
Hence,  according  to  the  opinion  of  the  Supreme  Court  of  the 
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United  States  in  the  case  of  ex  parte  Milligan,  4  Wallace,  2, 
the  trial  of  Thompson  by  the  military  court  was  unauthorized 
by  law  and  forbidden  by  the  constitution,  and  consequently  its 
sentence  was  a  nullity,  and  the  infliction  of  punishment  upon 
the  prisoner  under  such  sentence  would  have  been  not  only 
unwarranted,  but  in  direct  violation  of  the  laws  of  Kentucky. 
Under  these  circumstances  the  appellee  undertook,  by  the 
use  of  his  personal  influence  with  the  military  commander, 
to  Bave  the  unfortunate  man  from  the  impending  danger  of 
threatened  execution  or  unauthorized  and  illegal  imprison- 
ment.    Such  an  act  can  not  be  regarded  as  an  agreement  to 
obstract  the  proper  administration  of  the  government  nor  to 
defeat  the  ends  of  public  justice. 

The  object  sought  to  be  accomplished,  as  well  as  the  means 
to  be  resorted  to,  were  entirely  defensible,  whether  regarded 
from  a  legal  or  moral  stand-point ;  and,  such  being  the  case, 
it  is  difficult  to  perceive  how  the  contract  constituting  the 
consideration  of  the  note  can  be  regarded  as  contravening 
pablic  policy. 

We  are  of  opinion  that  the  circuit  court  did  not  err  to  the 

prejudice  of  the  appellants  either  in  rejecting  their  amended 

ansvrer  or  in   refusing  to  give  the  instructions  asked  for. 

The  tliird  instruction  given  at  the  instance  of  the  appellee  is 

less  fiivorable  to  him  than  it  should  have  been.    It  requires  the 

jury  to  believe  that  there  was  proof  tending  to  show  that  he 

had  rendered  at  least  some  service  in  obtaining,  or  attempting 

to  obtain,  the  commutation  of  Solon  Thompson's  punishment 

or  his  release  from  custody,  although  no  such  issue  is  raised, 

or  attempted  to  be  raised,  in  the  pleadings. 

Judgment  affirmed* 
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Cm  4»— PETITION  EQUITY— Apbil  16. 

Foulks  v.  Rhea. 

AIVMAL  FEOir  LOGAV  OXBOUIT  OOVWt. 
1*  AbSKNGB  FBOM  TRB  8TATB  8BTSN  TKABS—- PhSBUMFTIOH  OT  JMATBL— - 

"  If  any  person  who  shall  have  resided  in  this  state  go  from  sad  do 
not  return  to  this  state  for  seven  suooesslTe  yeaiSi  he  shall  be  pr»' 
somed  to  be  dead,  in  every  case  wherein  his  death  shall  come  in 
qnestion,  unless  proof  be  made  that  he  was  aUve  within  that  time.'* 
(Section  22,  chapter  85,  Revised  Statutes.) 

9L  DoWBB  is  RBCOVKRED  in  this  cask,  THB  HUBBAKD  HAVIR9  LSIT  ABD 
BSKAINED  ABSENT  FBOM  THIS  8TATB  FOB  8BVXN  TBABS,  without  any 

proof  that  he  was  aUve  within  that  time. 
8.  This  mere  presumption  of  the  death  of  the  husband  entitles  his  pra- 
sumed  widow  to  dower  in  land  which  had  been  regularly  and  legally 
conveyed  by  him  without  her  concurrence  during  their  covertore. 

J.  H.  BowDEK, For  Appellant, 

CITED 
Revised  Statutes,  section  22,  chapter  85. 
2  Smith's  Leading  Oases,  466. 
1  Marshall,  278,  Spurr  v.  Trimble. 

A.  G.  Rhea, For  Appellee, 

CITED 

Revised  Statutes,  1  Stanton,  406. 
1  Morehead  and  Brown's  Digest,  644. 
1  A.  E.  Marshall,  278 
Virginia  Code,  729.        6  Bush,  476. 

JUDGE  HARDIN  DELrvxaBD  thb  opnriov  of  the  goubt. 

The  appellant  brought  this  suit  in  March,  1869,  to  leoover 
dower  as  the  widow  of  E.  G.  Foulks,  in  a  house  and  lot  in  the 
town  of  Russellville,  which  Foulks,  having  the  legal  title  con- 
veyed by  mortgage  in  1856 ;  and  the  same,  having  been  sold 
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under  a  decree  foreclosing  the  mortgage,  became  vested  in  the 
appellee  as  remote  vendee  of  the  purchasers  at  the  decretal 
sale.  The  defense,  not  controverting  the  &ct  ^hat  the  plaintiff 
was  the  wife  of  Foulks  and  entitled  to  dower  in  the  property 
in  the  event  of  his  death,  presented  the  question  whether  he 
was  or  not  living  at  the  time  of  the  institution  of  the  suit. 

It  appears  from  the  evidence  that  E.  G.  Foulks  left  his 
fiunily  and  home  in  Logan  County  in  1865,  and  departed  from 
this  state,  broken  in  fortune  and  to  some  extent  demoralized 
in  his  habits,  but  expressing  to  his  friends  the  intention  by 
some  means  of  improving  the  condition  of  himself  and  &mily, 
and  that  he  never  returned,  nor  did  he  communicate  with  his 
fiumily  except  by  letters  written  during  the  first  two  years  of 
bia  absence;  and  that  on  leaving  he  made  several  contradictory 
statements  as  to  the  place  of  his  destination  and  the  business 
he  intended  to  engage  in.    There  is  some  evidence  that  un- 
happy relations  existed  between  himself  and  wife,  but  not  of  a 
character,  we  think,  to  induce  their  separation,  or  justify  the 
belief  that  he  would  in  his  prolonged  absence,  if  living, 
endeavor  to  avoid  identification  or  produce  the  conclusion  that 
he  "was  dead.     And  although  certain  rumors  are  proved  that 
Foalks  was  seen  and  recognized  in  the  Confederate  army 
daring  the  war,  and  within  seven  years  next  before  this  action 
was  commenced,  the  evidence  concerning  them  is  too  conflict- 
ing and  unsatis&ctory  to  repel  the  legal  presumption  that  he 
was  dead ;  nor  do  we  think  such  a  deduction  can  be  drawn 
firom    the  other  fistcts  conducing  to  explain  the  motives  of 
Foulks  in  leaving  his  home. 

Sy  section  22  of  chapter  35  of  the  Revised  Statutes  it  is 
declared  that  ''if  any  person  who  shall  have  resided  in  this 
state  go  from  and  do  not  return  to  this  state  for  seven  suc- 
cessive years,  he  shall  be  presumed  to  be  dead  in  any  case 
where  bis  death  shall  come  in  question,  unless  proof  be  made 
that  be  ^was  alive  within  that  time.'' 
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In  the  judgment  of  the  circuit  court  diamiaBing  the  petitioiii 
and  from  which  this  appeal  is  prosecuted^  the  opinion  is  ex* 
pressed  that  it  was  not  intended  by  the  forgoing  provision 
'Uhat  this  mere  presumption  of  death  should  entitle  a  sap- 
posed,  or  rather  a  presumed,  widow  to  dower  in  land  which 
had  been  regularly  and  legally  conveyed  by  the  husband." 
We  are  of  a  different  opinion.  Looking  to  the  intention  bs 
well  as  the  express  language  of  the  statute,  we  can  perceive  no 
sufficient  or  maintainable  ground  for  the  distinction  taken  by 
the  circuit  judge,  and  on  which  his  decision  seema  to  have 
been  founded. 

It  seems  to  us  the  appellant  was  entitled  to  the  relief  which 
she  sought,  and  the  court  should  have  so  adjudged. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  render  a  judgment  in  conformity  with  Uiia 
opinion. 
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Cask  60— PETITION  EQUITY— April  17. 

Penny,  &c.  v.  Pindell,  &c. 
Pindell,  &c.  v.  Gormly  and  wife, 

▲  PPIAL    PBOM    PATKTTS    CIBCUIT    COUBT. 

t.   PBOYUIONS  op  the  CHARTfiR  MUST  BB  BTRICTLT  PURSUED  IN  OONDEMN* 
IHG  LANDS  POR  THE  USB  OP  A  RAILROAD  0OMPAN7. 

That  the  proyisions  of  the  charter  have  been  strictly  porsaed  can 
only  be  shown  by  the  record  itself  if  it  be  in  existence. 

f     Lon  REOORDS  -A  PROPER  POUNDATION  HUST  BB  LAID  POR  THB  INTRO- 
DUCTION OP  PAROL  PROOP  OP  THB  CONTENTS  OP  LOST  RECORDS. 

In  this  case  it  was  claimed  by  the  vendee  of  the  railroad  company 
that  the  writ  of  ad  quad  damnum^  the  finding  of  the  jury,  and  the 
whole  proceedings  for  the  condemnation  of  the  land  by  the  company 
bad  been  lost,  except  the  judgment  of  the  circuit  court  approving 
and  confirming  the  inquest.     HMf 

That  all  the  proceedings  have  been  conducted  in  conformity  with 
the  oompany^s  charter  is  a  presumption  which  might  be  properly 
indulged  in  favor  of  and  to  sustain  judgments  of  courts  of  competent 
jurisdiction  not  under  review  by  this  court  upon  appeaL 

But,  coming  into  a  suit  collaterally  in  support  of  a  link  in  a  chain 
of  title,  in  cases  where  parts  of  the  records  or  files  of  the  suit  have 
been  lost  or  destroyed,  yet  that  it  xmm  lost  or  destroyed  should  clearly 
appear  to  the  court,  before  admitting  parol  or  secondary  evidence  of 
vrbat  the  record  contained. 

W.  C-  GooDLOE, For  Appellant, 

CITED 
Constitution  of  Kentucky,  section  14,  Bill  of  Rights. 

W.  C.  &  8.  8.  (JooDLOE, For  Megowan's  heira. 

HxrarroN  &  Mulligan,  1  -c^     i-i       i       j    •!• 

^  ^  '   >     .     .     .    .   For  Grormly  and  wife 

KiKKBAD  &  Dabnall,  J 

CITED 

1  Session  Acts,  1851-2,  p.  783.  3  Kent,  5th  ed.  338,  340. 

18  R  Monroe,  81.  8  Selden,  825. 

8  Pdge,  78.  5  Paige,  159,  160. 
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Chief  Jostioe  BoBsmrsoir  and  Jadge  Pbtkei  oonld  not  tit  in  the  trielef 
this  oaase,  and  the  OoTemor,  parsnant  to  ttatate,  appointed  the  Hon. 
Osomos  W.  CnADDOCK  and  the  Hon.  Gaomos  €•  Dkavb  epeoial  Jndget  ia 
their  stead.  The  eoart  was  then  for  the  trial  of  this  cante  oompoied  of 
Judges  HAmniv,  Livdsat,  Ceaddook,  and  Deavb. 

JUDGE  OBADDOOK  (spkoial  jubox)  dsutsrsd  ths  orunxa  w 

TKX  OOUBT. 

Henry  C.  Pindell,  a  judgment  creditor  of  Richard  PindeQi 
and  upon  whose  judgment  an  execution  had  been  issued  and 
returned  nulla  bona,  on  the  10th  day  of  April|  1863,  exhibited 
his  petition  in  equity  in  the  Louisville  Chancery  Court  against 
his  debtor,  and  upon  which  an  attachment  was  issued  and 
levied  upon  the  interest  of  the  debtor  in  and  to  a  lot  of  ground 
on  Main  Street,  in  the  city  of  Lexington.    On  the  14th  of 
October,  1865,  an  amended  petition  was  filed  purporting  to  set 
out  the  nature  and  the  extent  of  the  interest  of  Richard  Pindell 
in  said  lot  of  ground,  and  making  the  heirs  of  Robt.  Megowan, 
sr.,  deceased,  the  former  owner  of  the  ground,  and  Gormly 
and  wife,  who  are  alleged  to  be  in  the  possession  of  a  part  of 
the  land,  defendants  to  the  suit.    On  the  27th  of  December, 
1865,  Jas.  Gormly  and  his  wife  Alice  filed  their  joint  answers, 
claiming  that  the  /erne,  Alice  Gormly,  was  the  owner  and  in 
the  possession  of  one  acre  and  a  half  of  the  land  in  oontesi 
by  purchase  from  the  Lexington  and  Big  Sandy  Railroad 
Company,  and  in  support  of  her  claim  of  title  exhibited  a 
deed  made  by  a  commissioner  of  the  Fayette  Circuit  Courts 
pursuant  to  the  judgment  of  said  court,  in  a  suit  brought  by 
the  said  Alice  against  said  company.     They  allege  that  the 
Lexington  and  Big  Sandy  Railroad  Company  had  by  regular 
and  proper  proceedings,  in  October,  1855,  condemned  for 
depot  grounds  and  other  purposes  five  and  eight  tenths  acres 
of  said  ground,  of  which  the  one  acre  and  a  half  claimed 
by  them  was  a  part.    On  the  5th  of  April,  1867,  tiie  venue 
of  the  suit  was  changed  from  the  Louisville  Chaaoery  Oonrt 
to  the  Fayette  Circuit  Court 
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On  the  22d  day  of  August,  1868,  the  Fayette  Circuit  Court 
heard  the  case  and  entered  judgment,  defining  the  interests  of 
the  respective  parties  in  the  land,  and  appointed  a  commis- 
sioner to  partition  the  land  as  directed  by  the  judgment.  This 
judgment  ignored  the  claim  of  Oormly  and  wife,  although  not 
particularly  mentioned,  by  directing  the  whole  of  the  land  to 
be  divided  and  allotted  to  the  other  claimants.  That  judgment 
was  afterward,  by  motion  of  Oormly  and  wife,  upon  affidavits 
filed,  set  aside.  On  the  8th  of  February,  1869,  the  record 
shows  that  Grormly  and  wife  filed  certain  exhibits,  among 
which  there  is  what  purports  to  be  a  copy  of  a  judgment  of 
the  Fayette  Circuit  Court,  which  reads  as  follows: 

"  State  op  Kentucky,  Fayette  Cibcuit  Coukt,  1 

June  Term,  1869;  June  14, 1859.     / 


LXXINGTON  &  BIG  SANDY  R  B.  00.,  Plaintifb,     ^ 

against 
DAVID  MEGOWAN'S  HEIBS,    .    .    .     Defendants. 


On  Inquest. 


No  exceptions  being  taken  or  objections  made  to  the 
inquesf  heretofore  returned  in  this  case,  on  motion  of  the 
plaintiff  it  is  ordered  that  said  inquest  be  now  approved  of 
and  confirmed.  A  copy. 

Attest :  J.  B.  Rodes,  C.  F.  C.  C' 

On  the  26th  of  February,  1869,  the  cause  was  again  heard; 
and  on  the  2d  of  April,  1869,  a  judgment  was  rendered  de- 
fining the  interests  of  the  several  claimants  in  the  land,  and 
appointing  commissioners  to  make  partition  pursuant  to  the 
judgment;  and  in  August,  1869,  Pindell's  petition  was  dis- 
missed as  to  Oormly  and  wife,  and  Pindell  and  others  have 
appealed  to  this  court. 

It  IB  clear  that  to  entitle  Mrs.  Gormly  to  the  one  acre  and 
a  half  of  the  ground  claimed  by  her,  it  must  appear  that 
the  raiIro&<l  company  had  taken  the  necessary  proceedings  to 
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oondemn  the  land  to  the  use  of  the  company.  The  company 
could  only  acquire  title  by  pursuing  strictly  the  requirements 
of  its  charter  upon  the  subject  of  the  condemnation  of  real 
estate  to  its  use.  This  can  only  be  shown  by  the  record  itself, 
if  it  be  in  existence. 

In  this  case  it  is  claimed  that  the  writ  of  cul  quod  damnum^ 
the  finding  of  the  jury,  and  in  &ct  the  whole  proceeding  except 
the  judgment,  which  has  been  copied  into  this  record,  have 
been  lost;  and  we  are  called  upon  to  presume  from  the  judg- 
ment alone  that  all  of  the  proceedings  have  been  conducted  in 
conformity  with  the  requirements  of  the  company's  charter. 

Such  a  presumption  might  be  properly  indulged  in  fiivor 
of  and  to  sustain  judgments  of  courts  of  competent  jurisdiction 
not  under  review  by  this  court  upon  appeal;  but  coming  into 
a  suit  collaterally  in  support  of  a  link  in  a  chain  of  title,  in 
cases  where  parts  of  the  records  or  files  of  the  suit  have  been 
lost  or  destroyed,  yet  it  should  clearly  appear  to  the  court, 
before  admitting  parol  or  secondary  evidence  of  what  the 
record  contained,  that  it  was  lost  or  destroyed.    In  this  case 
there  is  not  satisfactory  proof  of  the  loss  of  the  record?     The 
inquest  was  had  in  the  year  1854  or  1855,  and  a  judgment  of 
confirmation  was  not  entered  until  June,  1859.     There  is  no 
proof  by  any  one  who  had  seen  the  proceedings  upon  the  writ 
of  ad  quod  damnum  that  they  had  been  filed  in  the  clerk'a 
office,  or  who  had  custody  of  the  papers  from  1854  or  1855 
to  1859.    There  is  no  proof  in  the  record  that  any  effort  has 
been  made  to  find  the  papers.    The  loss  has  not  been  alleged 
in  any  pleading,  nor  have  Gormly  and  wife  even  made  affi- 
davit of  the  loss.    No  proper  foundation  has  been  laid  tor  the 
introduction  of  parol  proof.    The  affidavit  of  the  clerk,  which 
appears  as  part  of  the  record  of  Alice  Oormly  against  the 
railroad  company,  can  not  be  used  as  evidence  in    this  suit 
against  Pindell  or  the  Megowans.     They  were  not  parties  to 
that  suit,  nor  are  they  privies;  nor  can  it  be  used  in  this  suit 


WINTER  TERM,  1870.  575 

Penny,  &o.  t.  Pindell,  &e. 

as  a  foundation  upon  which  to  present  oral  proof  of  the  con- 
tents of  the  lost  record.  The  loss  of  the  record,  as  well  as  its 
contents,  are  &cts  in  which  Pindell  was  interested,  and  he  had 
the  right  to  contest  as  well  the  &ct  of  loss  as  of  the  alleged 
import  of  the  record  itself. 

We  therefore  conclude  that  Alice  Gormly  has  &iled  to 
make  out  title  to  the  one  acre  and  a  half  claimed  by  her. 
Bat  as  it  appears  that  the  land  was  bought  by  her  husband  in 
good  fiuth  firom  the  railroad  company,  and  the  purchase-money 
paid ;  and  there  is  proof  conducing  to  show  that  the  railroad 
company  paid  the  money  to  the  Megowan  heirs ;  and  inasmuch 
as  we  have  felt  constrained  to  reverse  the  judgment,  not  so 
much  upon  the  merits  of  the  case  as  the  want  of  proper  prep- 
aration ;  it  is  but  just  that  she  should  have  an  opportunity  by 
farther  preparation  to  present  her  claim  to  the  land  upon  its 
merits. 

Wherefore  the  judgment  affirming  this  as  a  delay  case  is 
net  aside,  and  the  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  not  incou" 
Qstent  with  this  opinion. 
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Oim  51— PBTTnON  OBDINABY— w/Ifbil  ML 

Bonta,  &c.  v.  Mercer  County  Cfonrt 

▲PPXAL  FKOM  MKECMtL  OXBOUIT  OOVWt. 
1.   BUBBmDB  OF  A  8HBRIFF  AKB  NOT  RELBASED  BT  THB  FAILIIRB  C9  TBI 

oouBTT  oouRT  to  appoint  a  commisdoner  to  aettle  the  sheriffs  so- 

oonnts  conoerning  the  county  levy,  etc.,  as  reqoired  by  seetioa  6^ 

article  8,  chapter  28,  Bevised  Statates,  1  Stanton,  800;  and  the  act  of 

February  9,  1864,  Myerses  Sapplement,  128. 

The  doctrine  of  la^ea  can  not  be  applied  to  the  gOTenunoat  on 

account  of  the  conduct  of  its  agents. 
2.  The  statutes  above  referred  to  coostitnte  no  part  of  the  oontrad 

between  the  county  and  the  sheriff  and  his  sureties. 
8.  These  statutes  were  enacted  for  the  benefit  of  the  people  of  the  oounty 

constituting  the  municipal  corporation  to  which  the  revenae  bdongi 

when  collected,  and  not  for  the  benefit  or  protection  of  the  suredes 

of  the  officer  who  undertakes  the  collection. 
4  The  liability  of  the  sheriff  and  his  sureties  is  to  the  people  of  the 

county  and  not  to  the  county  court 
5.  Tks  pbb  centum  upon  THB  AMOUNT  DUB  may  be  recoTored  by  a  oounty 

creditor  against  the  sheriff  and  his  sureties.    (Bevised  Statutes,  aec  % 

art  2,  chap.  26, 1  Stanton,  298.)    But 

Ten  FEB  OENTUM  ON  THB  AMOUNT  DUB  THB  OOUNTT  OAH  HOT  BB 

BBOOYEBXD  by  Way  of  damages  against  the  sheriff  and  his  suredes  la 
a  proceeding  in  behalf  of  the  county. 

The  circuit  court  in  this  case  rendered  judgment  in  faror  of 
the  Mercer  County  Oourt  against  the  sheriff  and  his  suredea  for  the 
full  amount  of  the  county  levy  for  which  the  sheriff  had  faOfid 
to  account,  and  also  for  an  additional  sum  equal  to  ten  per  cent 
thereon  in  the  way  of  damages.  That  judgment  i§  qfirmed  aa  to 
the  amount  for  which  the  sheriff  had  failed  to  aoooont^  hmt  u 
reversed  as  to  the  ten  per  cent  thereon  in  the  way  of  dADDMgeL 

Phil.  B.  Thompson,  sb.,  1  t^      ^        ,• 

J.  B.  &  p.  B.  Thompson,  ; For  AppeU^itiS 

OITED 
Bevised  Statutes,  section  6,  article  8,  ch^>ter  S6w 
Act  of  February  9,  1864,  1  Stanton,  801. 
8  J.  J.  Marshall,  525,  Sneed's  executor  y.  White* 
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Myers's  Supplement,  126.  7  J.  J.  MarshBll,  167. 

9  Dana,  184.  16  B.  Monroe,  460. 

8  Washington  0.  0.  70.  6  Ham.  17. 

2  Watts,  46.  6  Green,  ISa 

6  New  Hampshire,  99.  Hardin,  820. 

6  Monroe,  684.  7  Johnson's  Gh.  882. 

A.  Habding,     1  Ar.r^n^ 

THOS.C.BEIX,/ For  Appellees, 

CITED 

6  Bosh,  488,  Commonwealth  for,  Ac,  y.  Ghibbert's  adm'r,  Ac 

Bevised  Statutes,  Myers's  Supplement,  126-7. 

Civil  Code,  sections  728,  729,  780. 

Bevised  Statutes,  2  Stanton,  896. 

Bevised  Statutes,  article  2,  chapter  26,  1  Stanton,  298-9. 

Bevised  Statutes,  262,  sections  16, 16.        9  Dana,  184. 

'  ""•t^B   LINDSAY  DKLIYXBSD   THE  OPIITIOK  OF  THE  COXTBT. 

Upon  a  former  appeal  it  was  held  that  the  sureties  of 
Vanarsdall,  late  sheriff  of  Mercer  County,  by  the  stipula- 
tions of  the  bond,  executed  to  secure  the  collection  and  pay- 
ment of  the  county  revenue  for  the  year  1864,  were  responsible 
ibr  the  tax  levied  under  the  authority  of  the  act  of  February 
20,  1864. 

TJpon  the  return  of  the  cause  said  sureties  offered  to  file  an 

amended  answer,  setting  up  the  failure  of  the  County  Court 

of  Mercer  County,  within    the   time  prescribed  by  law,  to 

appoint  the  commissioner,  and  cause  the  sheriff  to  settle  his 

accounts,  and  to  make  the  necessary  orders  for  the  preservation 

and  security  of  such  balance  of  the  coudty  taxes  as  might  have 

been  found  remaining  in  his  hands;  and  that  no  such  steps 

were  taken  nor  orders  made  until  after  the  month  of  March, 

1 866  ;   that  up  to  and  including  that  month  Yanarsdall,  their 

principal,  was  perfectly  solvent ;  but  that  since  that  time,  and 

before  the  county  court  had  compelled  him  to  settle,  he  had 

become  uttery  and  hopelessly  insolvent. 

Xbey  insist  that  this  protracted  and  unnecessary  delay  of 
the  contity  court  to  comply  with  the  plain  and  imperative 

YoL.  VII.— 38. 
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diieotions  of  the  statutes  had  the  legal  eSect  to  absolve  them 
from  all  liability  to  account  for  the  balance  which  Yanandall 
fiuled  and  neglected  to  pay  over  to  the  persons  appointed  by 
the  court  to  collect  the  same. 

The  circuit  court  refused  to  permit  this  amended  answer 
to  be  filed,  and  upon  hearing  rendered  judgment  against  the 
appellants  for  the  full  amount  for  which  the  sheriff  had  &iled 
to  account,  and  also  for  an  additional  sum,  equal  to  ten  pei 
cent,  thereon,  in  the  way  of  damages. 

It  is  only  necessary  upon  this  appeal  to  inquire  into  the 
sufficiency  in  law  of  the  defense  presented  by  the  rejected 
pleading.     It  is  insisted  by  the  learned  counsel  representing 
the  appellants  that  the  fiusts  of  this  case  are  wholly  different 
from  those  presented  by  the  record  in  the  case  of  Keel  v. 
Preston,  5  Monroe,  584,  and  that  the  absence  of  many  of  the 
material  facts  upon  which  the  judgment  of  the  court  in  that 
case  was  based,  and  the  existence  of  others  of  an  exactly  oppo- 
site character,  must  of  necessity  lead  to  a  different  conclusion. 
It  is  true  that  the  &cts  of  the  two  cases  are  essentially  dif- 
ferent, but  nevertheless  we  are  constrained  to  conclude  that 
an  adherence  to  the  principles  governing  the  court  in  Uie 
decision  in  Keel  v.  Preston  will  not,  even  in  a  case  like  this, 
allow  sureties  in  a  bond  given  to  the  government  to  secure  the 
faithful  performance  by  a  public  officer  of  an  official  duty,  in 
which  the  public  have  a  special  interest,  to  escape  liability  on 
account  of  the  failure  of  another  public  officer  to  comply  with 
duties  imposed  by  law  upon  him.    The  liability  of  the  sheriff 
and  his  sureties  is  not  (as  counsel  insist)  to  the  county  court, 
but  to  the  County  of  Mercery  which  can  not  and  ought  not  to 
be  prejudiced  by  the  &ilure  of  the  county  court  to  enforce 
against  the  delinquent  sheriff  the  penalties  imposed  by  law. 

The  government  of  Kentucky,  of  which  the  County  of  Mer- 
cer is  an  integral  part,  can  only  transact  its  business  through  its 
lawfully-constituted  agents,  and  to  apply  to  such  government. 
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representing  as  it  does  the  sovereignty  of  the  people  of  the 
state,  the  doctrine  of  ladies  would  not  only  be  a  legal  anomaly, 
but  would  lead  to  inconveniences  and  annoyances  of  the  most 
Herious  character. 

The  statutes  of  the  state  prescribing  the  duties  of  the  county 
court  relative  to  the  collection  and  safe-keeping  of  the  county 
revtnuei,  and  the  amendatory  enactments  denouncing  penalties 
against  ^he  county  judge  and  his  commissioner  for  failing  to 
disch/iTjre  their  respective  duties  touching  such  revenues,  con- 
btituV  no  part  of  the  contract  between  the  county  and  the 
officer  and  his  sureties.  These  statutes  were  enacted  for  th^ 
benefit  of  the  people  of  the  county,  constituting  the  municipal 
corporation  to  which  the  revenue  belongs  when  collected,  and 
not  for  the  benefit  or  protection  of  the  sureties  of  the  officer 
who  undertakes  its  collection. 

In  the  case  of  the  United  States  v.  Klrkpatrick,  9  Wheaton, 
721^  the  Supreme  Court,  in  adjudicating  a  question  almost 
identical  with  the  one  under  consideration,  used  this  language : 
''The  surety  may  place  confidence  in  the  agents  of  the  govern- 
ment and  rely  on  their  fidelity  in  office;  but  he  has  the  same 
moans  to  judge  as  the  government  itself,  and  the  latter  does  not 
undertake  to  guarantee  such  fidelity.'' 

In  this  state  the  government,  by  the  statute  of  February  9, 

1864-  (Myers's  Supplement,  126),  has  adopted  the  most  extraor- 

.iinarjr   measures  to  insure  the  performance  by  the  various 

county  courts  of  their  duties  relating  to  the  county  revenues. 

A  penalty  of  from  two  hundred  to  five  hundred  dollars  is 

imposed  upon  the  officers  constituting  such  courts  for  willfully 

or  negligently  failing  to  appoint  commissioners  to  settle  with 

the  shcriffi,  and  a  like  penalty  upon  such  commissioners,  when 

appointed.,  for  a  willful  &ilure  to  perform  their  duties. 

T*he  intention  of  this  act  was  to  compel  speedy  settlements 
of  sherifi^^  accounts,  and  to  prevent  delay  and  indulgence  on 
the  part  of*  the  county  courts. 
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The  sureties  of  Yanarsdall  were  (as  to  hia  aoooontB)  more 
interested  than  any  other  citizens  of  Meroer  Cioonty  in  die 
accomplishment  of  these  ends.  They  had  the  means  of  know- 
ing whether  or  not  their  principal  had  rendered  his  aocoonts, 
and  discharged  them  firom  liability  by  paying  over  the  taxes 
collected  to  the  person  appointed,  or  who  ought  to  have  been 
appointed,  to  receive  them.  If  such  account  had  been  ren- 
dered, it  would  have  been  a  matter  of  public  record;  and  the 
fiict  that  it  was  not  rendered  could  have  been  ascertained  by 
an  examination  of  the  records  of  the  county  court. 

That  court  was  open  to  the  sureties  to  ask  the  appointment 
of  a  commissioner,  and  an  order  upon  their  principal  to  settle. 
And  had  the  court  failed  to  act  when  applied  to,  or  the  com- 
missioner neglected  to  settle  when  appointed,  the  enforcement 
of  the  penalties  denounced  by  law  against  such  delinquent 
officers  would  doubtless  have  had  the  effect  of  bringing  about 
a  settlement  of  the  sheriff^s  accounts  long  before  he  became 
insolvent.  The  sureties  should  have  availed  themselves  of  the 
means  thus  afforded  them  for  their  protection.  If  they  had 
actual  notice  that  the  court  and  their  principal  were  delin- 
quent, and  failed  to  take  the  necessary  steps  for  their  own 
security,  they  may  be  said  by  their  inexcusable  inaction  to 
have  acquiesced  in  the  neglect  of  official  duty  of  which  they 
now  complain;  or  if  they  &iled  to  inform  themselves  as  to 
whether  or  not  the  provisions  of  the  law  were  being  enforced, 
their  misplaced  confidence  in  the  fidelity  of  the  county  officials 
can  not  be  allowed  to  have  the  efiect  of  discharging  them  firom 
liability  to  the  public. 

The  people  of  Mercer  County,  the  beneficiaries  in  the  bond 
upon  which  this  action  is  founded,  have  done  no  act  to  lessen 
the  means  of  the  appellants  for  protection  against  the  defiiolt 
of  the  sheriff,  nor  to  mislead  them  as  to  the  real  condition  of 
the  accounts  of  their  principal ;  nor  did  they  lull  them  into 
the  belief  that  he  had  performed,  or  in  good  faith  attempted  to 
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perform,  those  daties  for  the  neglect  of  which  this  suit  is 
brought. 

We  therefore  conclude  that  the  court  below  did  not  err  in 
refusing  to  permit  the  amended  petition  to  be  filed,  and  there- 
fore the  judgment  for  the  amount  of  county  revenue  remaining 
in  the  hands  of  the  sheriff  must  be  affirmed. 

We  do  not,  however,  think  that  the  judgment  for  damages 
can  be  sustained.    Section  6,  article  2,  chapter  26,  Revised 
Statutes,  makes  the  sheriff  and  his  sureties  liable  to  coutUy 
creditors,  in  case  of  failure  to  pay  upon  demand,  for  their  de- 
mands, with  ten  per  cent,  upon  the  amount  due,  and  authorizes 
the  same  to  be  recovered  by  suit  on  the  bond  in  the  circuit 
court,  or  by  motion  in  the  county  court:     ''The  like  remedies 
are  given  to  the  county  court  when  the  sheriff    .     .     .     shall 
refuse  to  settle  his  accounts  or  pay  over  any  money  in  his  hands 
belonging  to  the  eouniy/*    The  statute  expressly  fixes  the  lia- 
bility to  the  county  creditor  at  the  amount  of  his  claim  wUh  ten 
per  eent.  thereon.     It  fixes  no  such  liability  to  the  county 
ooart,  unless  the  term  *^lihe  remedies  ^^  can  be  construed  to 
mean  not  only  the  right  to  proceed  against  the  sheriff  and  his 
sureties  by  suit  or  motion,  but  also  to  recover  the  ''ten  per 
cent,  upon  the  amount  due.'^ 

We  are  of  opinion  that  the  most  reasonable  construction  to 
pat  upon  this  provision  is  that  "like  remedies''  were  intended 
to  mean  like  proceedings;  and  as  the  ten  per  cent,  is  in  the 
natare  of  a  penalty,  we  are  not  inclined  by  mere  implication 
to  a£Bx  it  to  any  other  class  of  claims  as  against  sureties  than 
that  to  which  the  legislature  clearly  intended  it  to  apply. 

FoT  these  reasons  the  judgment  for  $403.81  for  damages 
is  reversed.  The  cause  is  remanded  for  further  proceedings 
conaistent  herewith. 
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Cask  52— PETITION  ORDINARY—Apbil  «!. 

Ruble  V.  Norman. 

AFPXAJ.  FBOM  BFXKCXR  OIBCUIT  OOITBT. 
1.   A  BURBTT  IS  DIBCHAROBD  BT  AirTTHINO  WHICH  OPKBATBB  A8  A  5QTA 

TIOH.     (2  PsraoQa  on  ContractB,  18.) 

2.  If  property  of  ralue  more  than  sufficient  to  pay  the  debt  be  deiiTered 
to  the  creditor  in  discharge  thereof,  and  he  afterward  permits  the 
principal  debtor  to  sell  the  property  and  retain  the  price,  the  surety 
will  be  discharged;  for  the  creditor  thereby  contracts  a  new  de\A 
with  his  principal  debtor  to  which  the  surety  is  no  party,  and  he  can 
not  hold  the  surety  bound  for  the  former  debt,  because  it  had  becsi 
satisfied. 

8.  The  principal  debtor  in  this  case  Mivertd  hogs  to  ths  eredUor  men 
than  sufficient  to  pay  the  debt  in  payment  thereof,  and  afterward, 
without  the  consent  of  the  surety,  he  permitted  the  principal  debUff 
to  sell  the  hogs  and  retain  a  portion  of  the  price,  thereby  leaying  a 
part  of  the  debt  unsatisfied.  The  surety  was  thereby  discharged 
from  liability. 

Bullock  &  DaviBi For  Appellant^ 

GITBD 

0  Monroe,  678,  Edwvds  y.  Ooleman. 
4  Monroe,  497,  Norton  y.  Roberts. 

Bullock  &  Akdebson,  1  ir      a       ii 

RozblWeissingbb,    .  j ForAppeltoc, 

CITED 

1  B.  Monroe,  822,  Tudor  y.  Qoodloe. 
4  Monroe,  492,  Norton  y.  Williams. 

14  R  Monroe,  7,  Nichols  y.  McDowell 

2  Bush,  179,  Robinson  y.  Miller. 

JUDGE  PETERS  dxliykbxo  ths  opiviov  oy  thb  ooubt. 

Appellant  in  his  answer,  to  which  a  demurrer  was  snstaunedy 
alleges  that  T.  6.  Morton  was  the  principal  obligor  in  the  note 
sued  on,  and  that  he  was  surety,  which  fact  appellee  knew  when 
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the  note  was  executed;  that  about  the  12th  of  August,  1868, 
appellee  made  a  written  contract  with  said  Morton,  whereby  he 
purchased  sixty  well-fiitted  hogs  from  Morton  which  he  then 
owned,  to  be  received  between  the  8th  and  10th  of  December, 
1868,  for  which  appellee  was  to  pay  the  market  price,  and  the 
note  sued  upon,  on  the  delivery  of  the  hogs,  was  to  be  delivered 
up  by  appellee  as  paid,  and  received  by  Morton  as  part  pay  for 
the  bogs;  that  he  (appellant)  was  instrumental  in  procuring 
said  sale  to  be  made,  in  order  to  secure  tlie  payment  of  said 
note  and  to  relieve  himself  from  his  responsibility  therefor ; 
that  appellee  and  Morton  subsequently  changed  the  place  of 
the  delivery  of  said  hogs  to  Louisville,  and  the  time  to  the  25th 
of  December,  1868,  without  appellant's  knowledge,  but  that  at 
the  time  and  place  last  agreed  upon  Morton  did  deliver  said 
hogs  to  appellee,  and  after  having  received  them  he  permitted 
Morton  to  sell  them  and  to  retain  the  price,  which  was  one 
thousand  and  two  hundred  dollars,  except  four  hundred  and 
twenty-five  dollars,  which  Morton  paid  over  to  appellee,  and 
said  four  hundred  and  twenty-five  dollars  were  credited  on  said 
note;  that  said  hogs  were  of  value  greatly  more  than  sufficient 
to  pay  said  note,  and  that  appellee  permitted  Morton  to  with- 
hold the  money  received  for  them,  or  so  much  thereof  as  was 
necessary  to  discharge  said  note,  without  his  knowledge  or 
consent;  and  therefore  insists  he  is  released  from  any  obligation 
to  pay  said  note,  Morton  being  insolvent. 

Whether  the  demurrer  was  properly  sustained  to  the  answer 
is  the  only  question  presented  by  this  appeal. 

yVe  are  not  aware  that  this  question  has  heretofore  been  adju- 
dicated by  this  court.  In  Miller  v.  Stewart,  9  Wheat.  680,  the 
Supreme  Court  of  the  United  States  held  that  the  surety  is 
discharged  not  only  by  payment  of  the  debt,  or  the  release  of 
the  principal,  but  by  any  material  change  in  the  relations 
betvreen  the  principal  and  the  party  to  whom  he  owes  the 
debt,    and  that  the  surety  can  not  be  held  bound  in  such  case 
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by  fihowing  that  the  change  was  not  injurious  to  him;  for  he 
had  a  right  to  judge  for  himself  of  the  circumstances  under 
which  he  was  willing  to  be  liable,  and  to  stand  upon  the  very 
terms  of  his  contract.    In  2  Parsons  on  Contracts,  18,  it  is 
■aid :    *'  Anything  that  operates  as  a  novation  discharges  the 
surety ;  so  if  a  new  note  be  given  in  discharge  of  a  former  one." 
A  fortiori^  it  would  seem  that  if  property  of  value  more  than 
sufficient  to  pay  the  debt  be  delivered  to  the  creditor  in  dis- 
charge thereof,  and   he  afterward   permitted   the  principai 
debtor  to  sell  the  property  and  retain  the  price,  the  surety  will 
be  discharged,  for  he  thereby  contracts  a  new  debt  with  his 
principal  debtor,  to  which  the  surety  is  no  party,  and  he  can 
not  hold  him  bound  for  the  former  debt,  because  it  has  been 
satisfied. 

Taking  therefore  the  allegations  of  the  answer  to  be  true, 
as  must  be  done  in  adjudicating  on  the  demurrer  to  it,  they 
constitute  a  good  defense  to  the  action. 

Wherefore  the  judgment  is  reversed,  and  the  cause  is  re- 
manded with  directions  to  overrule  the  demurrer  to  the  answsf 
and  for  further  proceedings  consislent  with  this  opinioD. 
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Ca8B  58— petition  EQUITT— Afbil  27. 

Place  V.  Rhem,  &€• 

APPSAL    YBOM    LOUIBTILLS    OHANOSBT    OOVBT. 

1.  As  TO  BUBSBquBRT  OBEDiTOBS  a  Conveyance  is  not  fraadulent  merely 
becaose  it  was  yoluntaiy.  (Reyised  Statutes,  section  2,  chapter  40, 
1  Stanton,  546.) 

9l  The  Talidity  of  a  yoluntaiy  conyeyance  depends  upon  the  intention 
irith  which  it  was  executed. 

8,  A  house  and  lot  was  conyeyed  to  the  wife  in  consideration  of  six 
thousand  dollars  paid,  and  two  notes  of  the  husband,  for  two  thoa- 
aand  doUare  each,  payable  in  one  and  two  years  after  the  date  of  the 
conyeyance,  and  secured  by  a  lien  retained  therein.  The  first  pay- 
ment was  made  with  money  he  had  long  before  given  to  his  wife, 
and  placed  under  her  separate  control,  etc.  The  two  notes  were  paid 
by  the  husband.  The  conveyance  was  not  attacked  by  any  prior 
creditors,  and  is  held  not  to  have  been  void  or  fraudulent  as  to  sub- 
sequent creditors.  The  court  say:  "The  evidence  concerning  his 
liabilities  at  that  time  is  not  such  as  in  our  opinion  should  warrant 
the  belief  that  he  procured  the  sale  and  conveyance  to  be  made  to 
his  wife  with  intent  to  defraud  his  then  existing  or  subsequent 
creditorB.** 

O.  F.  Stibman, For  Appellant, 

CITED 

8  Monroe,  157,  Young  v.  Orozier. 

1  Dana,  531,  Doyle,  Ac  v.  Sleeper,  && 

8  Meeson  &  Welsby,  405,  Ghile  v.  Williamson. 

2  Beaven,  84(M5,  Townsend  v.  Westcott 
Story's  Equity  Jurisprudence,  sections  861-8,  405. 

'■%.^^} ^»'^p^ 

CITED 

4  Howard,  225.        12  B.  Monroe,  829. 
1  Story's  Equity,  sections  248,  405,  1204. 
1  Dana,  641,  Doyle  v.  Sleepei. 
8  Bush,  349,  Duhme  &  Co.  v.  Young,  Ac 


586  BUSH'S  BEPORTS. 

Place  Y.  Rhenif  &e. 

2  Bush,  76,  Lowry  t.  Usher. 

9  B.  Monroe,  281,  Debell  v.  Foxworthj*!  heira. 

1  ParBonB  on  Oontracta,  845. 
8  Pareone  on  Contracts,  408. 

16  B.  Monroe,  642,  Falmouth  Bridge  Oo.  t.  Tibbattk 

2  Metcalfe,  141,  Hobbs  ▼.  King. 

8  Metcalfe,  598,  Kunnally,  &c.  y.  White's  ex*n,  Aa 
4  B.  Monroe,  140,  Hordt  v.  Coortenay. 

JUDGB  HARDIN  dkliyersd  thx  opinion  or  ths  ooitrt. 

On  the  14th  day  of  November^  1864,  Mary  A.  Richardsoii 
sold  and  conveyed  to  the  appellant,  Sarah  Catherine  Place, 
then  the  wife  of  John  C.  Place,  a  house  and  lot  in  the  city 
of  Louisville,  for  the  consideration  of  ten  thousand  dollars, 
the  deed  reciting  the  payment  of  six  thousand  dollars  thereof 
in  cash,  and  the  acceptance  of  the  two  promissory  notes  of 
John  C.  Place  for  the  balance,  in  two  annual  installments 
of  two  thousand  dollars  each,  for  which  a  lien  was  reserved 
in  the  deed  upon  the  property.  These  notes  appear  to  have 
been  respectively  paid  at  or  near  their  maturity;  but  whether 
with  the  money  of  the  appellant  or  her  husband  does  not  satr 
isfisustorily  appear. 

On  the  5th  of  August,  1868,  the  appellee,  Lewis  Rhem,  a 
judgment  creditor  of  John  C.  Place,  for  several  debts  amount- 
ing to  about  $3,967.09,  all  created  since  the  date  of  add  con- 
veyance, commenced  this  suit  in  equity  against  Place  and 
wife,  exhibiting  his  judgment  and  executions  thereon,  which 
had  been  returned,  in  substance,  '^no  property  found,''  and 
alleging  the  insolvency  of  Place,  and  that  he  had  paid  the 
entire  consideration  of  the  conveyance  to  his  wife  with  his 
own  money,  and  fraudulently  procured  the  deed  to  be  made 
to  her  instead  of  himself  to  avoid  the  payment  of  his  debts; 
and  seeking  to  set  aside  the  conveyance,  and  to  have  the 
property,  which  he  caused  to  be  attached,  subjected  to  the 
payment  of  his  claims. 

Place   and  wife  answered  separately,  controverting  the 
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allegations  of  the  petition  imputing  fraud  to  either  of  them^ 
denying  tliat  the  price  of  the  property  was  paid  with  hid 
money,  and  averring  that  the  means  used  in  paying  for  thd 
property  was  the  money  of  Mrs.  Place,  which  she  had  for 
years  before  had  and  controlled  in  her  own  right,  and  witli 
her  husband's  assent  kept  and  withheld  from  him  for  the 
purpose  of  buying  her  a  residence. 

In  the  mean  time,  and  shortly  before  the  institution  of  this 
suit.  Place  and  wife  entered  into  a  contract  with  the  appellee, 
George  Lindenberger,  stipulating  for  the  sale  of  the  house  and 
lot  to  him  for  twelve  thousand  five  hundred  dollars,  and  for 
the  purchase  from  him  of  one  hundred  acres  of  land  in  Jeffer- 
son County  for  fifteen  thousand  dollars,  which  sales  were  con- 
sommated  on  the  12th  day  of  August,  1868,  by  conveyances — 
Place  and  wife  simultaneously  executing  to  Lindenberger  a 
mortgage  on  the  one  hundred  acres  of  land  to  secure  the 
payment  of  a  balance  owing  to  him,  and  also  to  indemnify 
him  agdnst  loss  in  consequence  of  the  claims  of  Rhem  and 
others  incumbering  the  title  to  the  house  and  lot. 

In  the  progress  of  the  suit  Lindenberger  was  made  a  party, 
and  filed  an  answer  and  cross-petition,  seeking  a  foreclosure 
of  the  mortgage  for  the  satisfaction  of  the  debts  secured  by  it, 
and  to  reimburse  him  for  expenses  incurred  in  consequence 
of  incumbrances  on  the  house  and  lot,  and  other  relief  in  the 
event  of  the  enforcement  of  Rhem's  attachment. 

The  chancellor  of  the  court  below,  on  hearing  the  cause, 
was  of*  tlie  opinion  that  the  transaction  by  which  the  title  to 
the  house  and  lot  was  conveyed  to  Mrs.  Place  was,  as  his 
opinion  expresses  it, ''  tainted  with  actual  as  well  as  construc- 
tive fittud,''  and  that  the  property  should  be  subjected  to  the 
satisfaction  of  Bhem's  claims,  and  so  adjudged  by  sustaining 
the  attachments  and  directing  a  sale  of  the  property.  The 
court  iiirther  adjudged  a  foreclosure  of  the  mortgage  to  Lin- 
denberge^y  and  a  sale  of  so  much  of  the  land  as  necessary  to 
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nifle  the  amount  of  Ehem's  recovery,  and  two  other  soms 
of  three  hundred  dollars  and  one  hundred  and  fifty  doUaiSy 
claimed  on  account  of  attorney's  fees,  and  also  the  costs  of 
Lindenberger  in  this  and  another  suit  referred  to  in  the  plead- 
ings, and  which  he  claimed  as  embraced  by  the  mortgage. 

By  this  appeal  the  entire  judgment  has  been  brought  before 
this  court  for  revision. 

There  was  no  attempt  made  to  have  Bhem  subrogated  to 
the  lien  of  Mrs.  Richardson,  reserved  in  her  deed,  and  dis- 
charged by  the  payment  of  John  C.  Place's  notes  to  her;  nor 
is  there  now  any  question  to  be  decided  as  between  either  of 
the  appellees  and  the  estate  of  said  Place,  who  was  diachaiged 
in  bankruptcy  and  died  during  the  pendency  of  the  suit. 

But  the  essential  inquiry  is,  whether  the  conveyance  to  the 
appellant  was  either  constructively  or  actually  fraudulent. 

If  it  be  conceded  that  J.  C.  Place  paid  the  entire  consider- 
ation, and  procured  the  title  to  be  vested  in  his  wife  instead 
of  himself,  and  that  her  attitude  was  not  therefore  that  of  a 
purchaser  for  a  valuable  consideration,  yet  as  the  claims  of  the 
appellee  Bhem  all  originated  subsequent  to  the  conveyance, 
which  was  properly  recorded,  and  has  not  been  assailed  by  any 
antecedent  creditors,  it  could  not,  even  if  treated  as  a  volun- 
tary conveyance  from  Place  to  his  wife,  be  rightfully  adjudged 
to  be  void  in  this  case,  under  section  2  of  chapter  40  of  the 
Revised  Statutes,  for  that  enactment  expressly  declares  that 
such  conveyances  ''shall  not,  on  that  account  alone,  be  void  as 
to  creditors  whose  debts  or  demands  are  thereafter  contracted." 

Nor  can  we  concur  in  the  conclusion  of  the  chancellor  that 
the ''  transaction  "  was  actually  fraudulent.  Although  it  appears 
that  John  C.  Place  had  been  in  embarrassed  circumstances,  and 
that  he  was  perhaps  to  some  extent  indebted  at  the  date  of  the 
conveyance  to  his  wife,  the  evidence  concerning  his  liabilities 
at  that  time  is  not  such  as,  in  our  opinion,  should  inrarrant  the 
belief  that  he  procured  the  sale  and  conveyance  to  be  made  to 


WINTER  TERM,  1870.  589 


Place  T.  Bhem,  &c. 


his  wife  with  intent  to  defraud  his  then  existing  or  subsequent 
creditors.  The  evidence  conduces  to  the  conclusion  that  all, 
or  the  greater  part,  of  the  six  thousand  dollars  paid  at  the 
time  of  the  purchase  was  money  he  had  long  before  given  to 
his  wife  and  placed  under  her  separate  controli  to  be  invested 
in  property  by  her  for  ''a  home,''  in  pursuance  of  a  promise 
made  to  her  before  their  marriage.  At  the  time  of  the  pur- 
chase he  was  engaged  in  a  lucrative  business  in  connection  with 
Khem  and  others,  .which  may  well  have  justified  a  confident 
expectation  that  he  would  be  able  to  pay  his  two  notes  of  two 
thousand  dollars  each  at  their  maturity,  without  detriment  to 
his  creditors;  and  we  do  not  perceive  how  his  subsequent  pay- 
ment of  those  notes  involved  the  commission  of  a  fraud,  or 
oould  operate  retrospectively  to  afiect  the  validity  of  the  con- 
veyance to  his  wife. 

It  results  that  the  judgment  in  fiivor  of  both  of  the  appel- 
lees is  deemed  erroneous,  and  must  be  reversed.  On  the 
return  of  the  cause  the  claims  of  lindenberger  under  the 
mortgage  may  be  further  litigated  and  adjusted.  The  peti- 
tion of  Rhem  will  be  dismissed. 

"Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded fi>r  further  proceedings  and  judgment  as  indicated 
in  tliis  dpinion. 
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Cask  54— PETITION  EQUITY— Arsn.  27. 

Huber  v.  Armstrong's  widow  and  heirs. 

AFPKAL  niOM   BULLITT  CIBCUIT  OOUST. 

1.   TbR  FUBCHABEB^B  VAILUBB  to  object  TO  THB  OOITFIBXATIOH  OV  TBI 
8ALB  OV  THB  LAND  WAS  A  WAIYKB  OF  HIB  BIGHT  TO  BBSEBT  THB  PAT- 

lOEMT  of  the  purchase  price  on  the  ground  that  suit  had  been  broagfat 
against  him  to  recover  a  part  of  the  land,  prooeas  therein  baring 
been  served  on  him  before  the  commissioner's  report  of  ssle  wis 
confirmed. 

9.   TiTLB  FAFEB8  ON  FILB  IN  THB  SUIT  IN  WHICH  THB  SAUB  WAS  DMl*BirKI» 

OFEBATB  AS  NOTiGB  to  the  purchsser  of  the  character  of  title  the 

court  was  offering  to  sell,  and  the  purchaser  can  not,  aft^*  the  con- 

flrmation  of  the  s^e  without  objection,  be  allowed  to  say  that  the 

title  was  not  a  good  one. 
8.  Such  title  as  thb  infants  had  ob  owned  should  bb  passed  to  tbx 

PURCHASEB  before  he  is  compelled  to  pay  to  their  goaidiaa  the 

amount  bid  by  bun. 
4.  Special  teems  of  cibcuit  ooubtb — ^What  u  nbcbbbabt  to  autdobub 

A  YALiD  SPECIAL  TEBic — "All  ordcTs  for  or  concerning  a  ■y^M^j^  term 

must  be  entered  on  the  records  of  the  court.*'    (ReTised  Sfeatntei, 

section  1,  article  12^  chapter  27,  1  Stanton,  821.) 
B.  A  special  term  can  not  law/My  be  hdd  wth<nU  mnne  order  tk&rrfor 

previously  made  in  term  time  or  in  vacation,  and  entered  upon  the 

order-book  at  least  upon  the  day  the  term  begins,  and  before  the 

court  proceeds  to  the  transaction  of  business. 
8.  The  statute  is  pebemptort,  requiring  the  order  for  the  ^>ecial  tenn 

to  be  entered  on  the  records  of  the  court 

7.  But  that  pbovision  of  the  statute  is  dibbctobt  whicdi  requires 

that  "notice  thereof  shall  be  post«d  up  at  the  court-honae  door  ten 
days  before  its  commencement" 

8.  No  dose  of  eaeee  can  he  tried  at  a  special  term  other  than  those  for  Um 

trial  of  which  it  was  ordered. 

0.  But  preparatory  orders^  etc.,  may  be  taken  in  any  civil  cause  at  a 
special  term  called  for  any  purpose. 

to.  Sale  beneficial  to  infants,  but  defbuitvb  ih  FAZXaHfo  to  pass 
theib  title. — The  judgment  of  the  circuit  court  rendering  the  sale 
absolute  and  requiring  the  purchaser  to  pay,  on  the-  appeal  ol  the 
purchaser,  is  reversed.    The  circuit  court  is  directed  to  reqoiiv  the 


WINTER  TEBM,  1870.  691 

Huber  y.  Armttrong's  widow  and  hein. 

guardian  by  supplemental  proceedings  to  take  all  necessaiy  and 
proper  steps  to  render  valid  and  binding  the  decree  and  sale;  and 
when  that  is  done  to  compel  the  purchaser  to  make  payment 


> For  Appellant. 


A.  H.  Field, 
Bullock  &  Andebson, 

CITED 

Revised  Statutes,  1  Stanton,  821, 
Revised  Statutes,  2  Stanton,  805-dlO. 
4  Bush,  627,  Mahoney,  guardian  v.  McQee. 
Revised  Statutes,  Myers's  Supplement,  760« 

W.  J.  McCoNATHY,  I ForAppellees 

I.  &  J.  Caldwell,  / ' 

CITED 

Revised  Statutes,  article  12,  chapter  27,  1  Stanton,  821. 
Revised  Statutes,  amendment  to  chap.  86,  Myerses  Supp*t,  752. 
Revised  Statutes,  section  1,  article  8,  2  Stanton,  804. 
Revised  Statutes,  section  1,  article  6,  2  Stanton,  810. 

4  Monroe,  416,  Jameson  v.  Mosely. 
8  Bibb,  168,  Wallace  v.  Barlow. 

5  Monroe,  154,  Breckinridge  v.  Waters. 

1  Bibb,  509,  Henderson  v.  Bradford. 

2  Duvall,  508,  Woodcock  v.  Bowman. 

7  Bush,  820,  Blimm  v.  Commonwealth. 

8  Metcalfe,  501,  Megowan  v.  Pennebaker,  &c. 
1  Metcalfe,  281,  Todd  v.  Dowd's  heirs. 

JXJDOE  LINDSAY  dbliyebzp  the  opiniok  ov  the  oovbt. 

The  suit  of  Johnston  and  others  against  Huber,  to  recover 
fifteen  acres  of  the  three  hundred  and  thirty-three  and  one 
2ial£  acres  of  the  land  bought  by  him  at  the  commissioner's  sale 
in  this  action,  was  commenced  and  process  therein  served  upon 
Him  before  the  commissioner's  report  of  sale  was  confirmed* 
"HiB  failure  to  object  to  said  order  of  confirmation  was  a  waiver 

of  b^  right  to  resist  the  payment  of  the  purchase  price  of  the 

pxopertj  upon  that  ground. 

IThe  title  papers  of  the  Armstrong  heirs  were  on  file  in  the 

prooeeding  in  which  the  sale  was  decreed.    They  operated  as 

f%i>t>\ce  to  Huber  of  the  character  of  title  the  court  was  offering 
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to  sell,  and  he  can  not  now  be  allowed  to  say  that  the  title  sold 
was  not  a  good  one. 

The  objection^  however^  that  the  proceedings  on  the  petition 
of  said  heirs  by  their  goardian^  calminating  in  the  order  of 
sale,  were  so  irregalar  as  not  to  pass  the  title  of  t^e  infimt 
Armstrong  heirs^  is  not  so  easily  disposed  of.  Snch  title  as 
they  had  or  owned  should  be  passed  to  the  purchaser  before  he 
is  compelled  to  pay  to  their  guardian  the  amount  bid  by  him. 

It  seems  that  the  petition  was  filed^  and  the  commissionen 
whose  duty  it  was  to  report  as  to  tiie  net  value  and  annual 
profits  of  the  infimts'  real  estate,  and  as  to  whether  or  not 
their  interests  required  a  sale  of  the  same,  were  appointed  and 
sworn  at  what  purports  to  be  a  special  term  of  the  Bullitt 
Circuit  Court,  held  on  the  15th  day  of  December,  1865;  that 
said  commissioners  filed  their  report,  the  statutory  guardian 
executed  bond,  and  a  judgment  decreeing  a  sale  of  the  land 
was  made  and  entered  at  what  purports  to  be  a  second  special 
term  of  said  circuit  court,  held  on  the  28th  day  of  December, 
1865.     If,  in  point  of  fact,  any  such  special  terms  of  said 
court  were  held,  then  the  filing  of  the  petition  and  all  the 
other  preparatory  orders  were  authorized  by  law  to  be  taken, 
and  if  the  special  term  held  on  the  28th  of  December,  1865, 
was  ordered  to  be  held  for  the  trial  or  final  disposition  of  such 
causes  as  the  one  under  consideration,  the  judgment  of  nle 
was  also  legally  and  properly  rendered. 

''  When  the  business  requires  it,  a  circuit  judge  may  bold  a 
special  term  in  any  county  in  his  district,  /or  the  (rial  of  cAan- 
eery,  penal,  or  criminal  causes,  or  either.^*  (Section  1,  article  12, 
'shapter  27,  Revised  Statutes.) 

Preparatory  orders  may  be  taken  in  any  civil  eanse  at  a 
special  term  called  for  any  purpose;  but  from  the  language  of 
the  statute,  as  above  quoted,  it  is  apparent  that  no  class  of 
causes  can  be  tried  at  a  special  term  other  than  thoae  for  the 
trial  of  which  it  was  ordered. 
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The  order  for  a  special  term  of  the  circuit  court  may  be 
made  either  in  term  time  or  by  the  judge  in  vacation^  but 
whenever  made  must  be  entered  on  the  records  of  the  court, 
and  must  set  out  the  character  or  class  of  causes  to  be  tried  by 
the  court  at  such  term.     {Ibid.) 

The  record  before  us  fiuls  to  show  that  either  of  what  pur- 
ports to  be  special  terms  of  the  Bullitt  Circuit  Court  were 
held  in  pursuance  to  an  order  of  court  made  either  in  term 
time  or  vacation.     If  no  such  terms  were  held^  as  a  matter 
of  coarse  the  judge  and  clerk  had  no  right  to  take  preparatory 
orders  and  render  judgments^  and  the  &ct  that  they  entered 
such  orders  and  judgments  on  the  order-book^  after  reciting 
that  they  were  made  and  rendered  at  special  terms^  can  not  be 
regarded  as  establishing .  the  fact  that  any  such  terms  were 
actually  held.     The  statute  provides  that  ''all  orders  for  or 
oonceming  a  special  term  must  be  entered  on  the  records  of 
the  court."    Without  some  order  for  such  special  term^  entered 
as  therein  directed,  the  judge  has  no  legal  authority  to  hold 
the  same,  and  without  such  authority  no  such  terms  can  be 
held  for  the  transaction  of  any  kind  of  business. 

These  conclusions  in  nowise  conflict  with  the  rulings  of  this 
court  in  the  case  of  Blimm  v.  The  Commonwealth.     Blimm 
was  tried  at  a  special  term  of  the  Boone  Circuit  Court,  held  in 
pursuance  to  an  order  of  the  circuit  judge,  entered  of  record 
and  ordered  for  the  express  purpose  of  trying  criminal  causes. 
It  was  insisted  that  the  court  had  no  jurisdiction  to  try  the 
accused  because  of  the  fact  that  ten  days'  notice  of  the  term 
of  the  court  had  not  been  given  in  the  manner  prescribed  by 
the  statute.    The  majority  of  this  court  held  that  neither  the 
notice  nor  the  consent  of  parties  conferred  the  jurisdiction 
upon  the  circuit  court;  that  the  jurisdiction  was  inherent,  and 
that  notice  or  consent  was  required  by  the  statute  as  a  precau- 
tionary measure  to  prevent  surprise  to  the  parties  litigant,  and 
not  to  legalize  the  term  nor  to  confer  jurisdiction  upon  the 
Vol.  VIL-39 
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oonrt.  It  was  alao  intimated  that,  in  the  opinion  of  such 
majority  of  the  court,  the  fidlore  to  enter  the  order  for  th€ 
special  term  upon  the  order-book  prior  to  the  day  upon  which 
the  same  was  to  begin*  would  not  be  enough  to  vacate  the  term. 

But  that  opinion  can  not  be  construed  to  mean  that .  a 
special  term  can  be  lawfully  held  without  an  order  therefor 
having  been  previously  made  and  entered  upon  the  order-book 
at  least  upon  the  day  the  term  begins,  and  before  the  court 
proceeds  to  the  transaction  of  business. 

It  is  not  enough  to  protect  Huber  in  the  future  against  the 
infimt  appellees  that  these  preliminary  steps  and  the  judgment 
of  sale  purport  upon  their  face  to  have  been  taken  and  ren- 
dered at  special  terms  of  the  Bullitt  Circuit  Court.  It  is 
necessary  that  it  should  appear  from  competent  evidence,  which 
in  a  case  like  this  must  be  of  record,  that  such  terms  were 
actually  held  upon  the  order  of  the  judge,  and  that  the  latter 
term  was  held  for  the  trial  of  such  causes  as  this. 

For  these  reasons  the  order  of  the  circuit  court  mailing 
absolute  the  rule  against  the  appellant  must  be  reversed. 

It  appears,  however,  that  the  sale  of  the  land  was  beneficial 
to  the  in&nts,  and  that  Huber  has  waived  his  right  to  object  to 
the  consummation  of  the  same  for  any  other  than  the  ground 
herein  discussed.  Upon  the  return  of  the  cause  the  court 
should  require  the  guardian  by  supplemental  proceedings  to 
take  all  necessary  and  proper  steps  to  render  valid  and  binding 
the  decree,  and  the  sale  made  under  and  in  pursuance  of  the 
same;  and  when  this  is  done  Huber  should  be  compelled  to 
pay  the  unpaid  balance  of  the  purchase  price,  and  in  all  other 
things  omply  with  the  conditions  of  his  purchase. 
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Cabb  55— petition  ORDINARY— April  2a 

Hall  &  May  v.  Jacobs  &  Co. 

APPSAL  FBOM  JSVVXBfiON  CXIURT   OT  COMMOV  PLSAB. 

1.   UaS    OP    AN    UKDCPROyED    BANK    OF    THB    OhIO    RtVER,  IN    MOOBTNO 
BAPTB,  WILL  NOT  CREATE  THE  RELATION  OF  LANDLORD  AND  TENANT 

between  the  riparian  owner  of  the  bank  of  the  river  and  th^  owni^ 
of  the  rafts. 

8.   AflHUMPHlT  CAN  NOT  BE  MAINTAINED  FOR  VtOt  AND    OGCUPATIOir  «fl^ 

the  relation  of  landlord  and  tenant  has  existed  between  the  parties, 
and  not  then  except  upon  an  express  or  implied  promise  of  payment. 
(Rogers  v.  Wiggs,  12  B.  Monroe,  504;  Richmond  and  Lexington 
Turnpike  Company  y.  Rogers,  7  Bush,  582 ;  Taylor's  Landlord  and 
Tenant,  sec  686.) 
8.  The  law  will,  under  certain  circumstances,  imply  both  the  relation  of 
landlord  and  tenant  and  a  contract  to  pay  rent ;  but  generally  no 
such  implication  can  arise  if  there  was  no  tenancy  in  contemplation 
between  the  parties. 

Sajcuel  Russell, For  Appellants^ 

CITED 

8  Bush,  266,  Berry  v.  Snyder. 
17  K  Monroe,  258,  Morrison  7.  Thurman. 
14  B.  Monroe,  870,  Thurman  y.  Morrison.' 
Ciyil  Code,  section  118. 

HoBEBT  J.  Elliott, For  Appellees, 

CITED 

17  B.  Monroe,  265,  Morrison  v.  Thurman. 
14  B.  Monroe,  871,  Thurman  v.  Morrison 

JFUDGE  HARDIN  dblitbbxd  thb  opinion  of  the  oottrt. 

This  was  a  proceeding,  in  the  nature  of  an  action  of 
Assumpsit,  for  the  recoverj  of  one  hundred  dollars  upon  an 
implied  promise  of  the  appellants  to  pay  the  appellees  for  the 
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use  and  oocapadon  of  land  in  their  possession  as  lessees  ibr 
a  number  of  days,  daring  which  it  appears  the  appellantB, 
without  express  contract  or  permission^  moored  five  rafts  of 
logs  at  the  shore  of  the  Ohio  River  in  the  occupancy  of  lihe 
appellees  as  tenants  as  aforesaid;  and  it  resulted  in  a  judgment 
for  the  plaintiffi  for  fifty-five  dollars,  from  which  this  appeal 
was  taken. 

The  right  of  a  riparian  owner  of  the  bank  of  a  navigable 
river  to  recover  in  an  appropriate  action  damages  sustdned  by 
trespasses  committed  on  his  land,  though  done  in  connection 
with  the  navigation  of  the  river,  or  for  any  unauthorind 
obstruction  or  occupation  of  the  shore,  especially  if  not  neoesr 
sitated  by  the  exigencies  or  perils  of  navigation,  was  fiilly 
recognized  by  this  court  in  the  case  of  Morrison  v.  Thurman, 
&c.,  17  B.  Mon.  249. 

But  it  is  equally  well  settled  that  assumpsit  can  not  be 
maintained  for  use  and  occupation  unless  the  relation  of  land- 
lord and  tenant  has  existed  between  the  parties,  and  not  then 
except  upon  an  express  or  implied  promise  of  payment. 
(Rogers  V.  Wiggs,  12  B.  Mon.  504;  Richmond  and  Liexington 
Turnpike  Company  v.  Rogers,  decided  at  the  present  term; 
Taylor's  Landlord  and  Tenant,  sec.  636.)  It  is  true  the  law 
will,  under  certain  circumstances,  imply  both  the  relation  of 
landlord  and  tenant  and  a  contract  to  pay  rent;  but  generally 
no  such  implication  can  arise  if  there  was  no  tenancy  in  con- 
templation between  the  parties. 

The  evidence  in  this  case  does  not  warrant  the  presumption 
of  any  agreement  or  expectation  on  the  part  of  the  appellants 
that  they  should  pay  for  the  privilege  or  convenienoe  of 
mooring  their  rafts  at  the  river  bank  in  the  appellee's  posses- 
sion. It  does  not  appear  from  the  evidence  that  the  appellees 
had  improved  the  shore  as  a  wharf,  or  provided  upon  it  the 
means  of  fiistening  boats  or  rafts,  or  done  any  act  intended 
to  subserve  the  convenience  of  boatmen  or  raftsmen  from 
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which  an  agreement  to  pay  for  snch  oonvenienoe  oonid  reason- 
ably be  implied. 

We  are  of  the  opinion  therefore  that  the  judgment  is  not 
Bostained  by  the  evidence. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial,  and  other  proceedings  not  inconsistent 
this  opinion. 


Cabb  Sa—FETITIOK  ORDINARY— Aran.  Sa 

Pollard  y.  Louisville,  Cincinnati,  and  Lexington 

Railroad  Company. 

IPPXAL  YBOM  8HBLBT  OIBOUIT  OOUVT. 
1«    OUHyBBBiONS  or  A  DBFAUI/nNO  AGENT  OF  A  RAn«BOAD  COMPAHT  afttf 

Ids  dischaige  from  the  seryioe  of  the  company  are  not  admiBsible  as 
evidence  against  the  eurety  of  each  agent  in  an  action  on  hia  bond 
for  the  faithfal  performance  of  hia  duties  as  agent 

SL    WbKK  001IFB88IOH8  OF  THB  PBINOIPAL  ABB  NOT  BVIJIJCNOB  AGAINST  HIS 

iWHipri. — **If  one  becomes  surety  in  a  bond  conditioned  for  the 
futhful  conduct  of  another  as  clerk  or  collector,  it  is  held  that  in 
an  action  on  the  bond  against  the  surety  confessions  of  embezzle- 
ment made  by  the  principal  after  liis  dismissal  are  not  admissible  in 
eridence;  though  with  regard  to  entries  nuule  in  the  conne  of  hii 
dnty  it  is  otherwise.  (1  Qreenleaf  on  Eridence,  section  187;  Oom- 
monwealth  for  Russell  t.  Brassfleld,  7  B.  Monroe,  447.) 

Biimx)CK&Davi8,| ForAppellMit, 

CITED 
1  Greenleaf  on  Eridence,  4th  edition,  sections  187,  569. 
8  B.  Monroe,  282^  Cassitys  v.  Robinson. 
7  B.  Monroe,  447,  Commonwealth  for  Russell  t.  Brassfleld. 
7  B.  Monroe,  6,  Eincheloe  ▼.  Holmes,  &c. 
Cliitty  on  Contracts,  5th  American  edition,  732. 
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Caldwell  &  Habwood, 

T.  N.  &  D.  W.  LiNDBBY 


'  > For  Appellee. 


JUDGB  HARDIK  bxlitbkxd  ths  orarioK  of  tbb  ooirsT. 

This  appeal  is  prosecuted  for  the  reversal  of  a  judgment 
against  the  appellant  for  $1,104.37,  in  an  action  against  him 
as  the  surety  of  Thomas  C.  Kjte  upon  a  bond  to  the  Loais- 
ville  and  Frankfort  and  Lexington  and  Frankfort  Bailroad 
Companies  to  secure  the  faithful  performance  of  Kyte's  duties 
as  their  agent,  and  the  payment  of  all  sums  of  money  received 
by  him  as  such. 

From  the  deposition  of  Beynroth,  the  only  testimony  heard 
on  the  trial,  it  appears  that  Kyte's  agency  was  revoked,  and 
he  was  discharged  from  the  service  of  said  companies — ^which 
had  been  consolidated  as  one  corporation— on  the  19th  day 
of  April,  1869;  but  the  court,  against  the  objection  of  the 
defendant,  permitted  the  plaintiff  to  read  as  evidence  to  the 
jury  a  letter  proved  by  Beynroth  to  have  been  written  by 
Kyte  on  the  23d  of  April,  1869,  admitting  in  substance  and 
efiect  his  defalcation '  to  the  corporation  in  the  sum  of  nine 
hundred  and  thirty-seven  dollars.     A  statement  of  his  aooonnts 
without  date,  dgned  by  him,  showing  a  balance  due  from  him 
of  $1,014.75,  was  also  admitted  as  evidence;  but  it  does  not 
certainly  appear  whether  this  statement  was  made  before  or 
after  his  removal. 

Whether  or  not  the  court  erred  in  admitting  the  letter  as 
evidence  is  the  principal  question  to  be  determined,  and  ihe 
only  one  we  deem  it  necessary  to  decide  on  this  appeal. 

In  1  Greenleaf  on  Evidence,  section  187,  it  is  said  that 
^*  if  one  becomes  surety  in  a  bond  conditioned  for  the  faithful 
conduct  of  another  as  clerk  or  collector,  it  is  held  that  in  an 
action  on  the  bond  against  the  surety  confessionB  of  embezzle- 
ment made  by  the  principal  after  his  dismissal  are  not  admis- 
sible in  evidence ;  though  with  regard  to  entries  made  in  the 
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course  of  his  duty  it  is  otherwise/'  This  doctrine  is  sabstan- 
tialljr  recognized  and  affirmed  in  the  case  of  the  Common- 
wealth for  Russell  v.  Brassfield,  7  B.  Monroe^  447,  and  also 
in  Cassitjs  v.  RobinsoUi  8  B.  Monroe,  279,  and  is,  we  think, 
conclusive  of  the  question  presented  in  this  case.  The  appli- 
cation of  the  principle  is  the  same,  whether  the  declaration 
attempted  to  be  proved  as  evidence  be  written  or  oral.  It  is 
not  admissible  to  bind  the  surety  if  made,  as  in  this  case,  after 
the  alleged  de&lcation  had  occurred  and  the  dismissal  of  the 
principal,  and  especially  so  when  not  made  in  the  course  of 
any  official  duty  which  he  might  still  perform  by  reason  of  his 
former  employment. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial  and  further  proceedings  consistent 
with  this  opinion. 


Oasr  67— prosecution  FOR  PENALTY— Apbil  29. 

Kniper  v.  City  of  Louisville. 

▲  PPXAL  7B0M  LOUISTILLX  CITT  COURT. 

1.  Tax  RIGHT  TO  GRAiiT  LICENSES  may  be  delegated  to  cities  and  towoa 
l>j  the  l^islatore. 

SL    TbXB  DBLBOATBD  ATTTHOBITT  1CU8T  BE  STBIOTLT  CONSTRUED  AND  CL08BLT 

yUKBUKD.    Section  96  of  the  charter  of  the  city  of  Louisville  pro- 
vides that — 

"  The  general  council  shall  by  ordinance  provide  for  the  following 
licenses  to  be  paid  into  the  sinking  fund,  with  adequate  penalties  for 
cloing  business  without  the  required  license/'    .    .    . 

"For  each  brewer  or  distiller  not  less  than  fifty  nor  more  than 
five  hundred  dollars."  ....  And  also  authorizes  said  council 
•«  to  grade,  class,  and  fix  the  rate  of  license  within  the  minimum  and 
XBinximum  amounts  designated.'* 
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An  ordinanee  rehiring  hrewen  to  pay  **one  tmtk  fif  0ne  per  mL 
en  the  amount  of  liquor  mam^aotui^  ^  for  a  lioeoae,  proTiding  UmI 
each  brewer  shmll  be  reqaired  to  pay  at  least  fifteen  doUan  pv 
annam.  Held,  to  be  unaathori^ed  and  inyalid;  and  the  jadgment  of 
the  dty  court  imposing  a  fine  of  fifty  dollars  for  failing  to  oomplj 
with  said  ordinance  is  reversed. 

t.  Hie  general  council  ''has  the  right  to  grade  and  clasB  and  fix  the  nte 
of  license,  but  in  doing  so  is  required  to  keep  wiUiin  the  minimiim 
and  maximum  fixed  by  the  legislature.'* 

i.  "The  right  to  require  from  the  laiger  manufactures  an  annual  som  in 
the  shape  of  a  license  exceeding  fifty  dollars  is  made  to  depend 
upon  the  fact  that  all  other  persons  in  the  city  following  the  asme 
business  or  craft  are  required  to  pay  annually  at  least  the  sum  of 
fifty  dollars." 

8.  The  authority  conferred  upon  subordinate  bodies  is  to  be  strictly  con- 
strued and  must  be  closely  pursued.  (Sedgwick  on  Stat,  and  Con. 
Law,  466.) 

6L  The  ordinance  of  a  municipal  corporation  must  conform  strictly  to  the 
provisions  of  the  statute  giring  power  to  pass  the  ordinance  in  ques- 
tion, or  its  proceedings  will  be  void. 

Wm.  MiX^        .      .       1  T?        A  11     * 

F.  G.  Dennbckeb,  J ^^    ^^ 
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JUIHiS  LINDSAY  BxursaKD  m  opmoir  07  tbm  ooimT 

On  the  23d  of  July,  1870,  the  General  Gonncil  of  the  dty 
of  Louisville  adopted  an  ordinance  defining  what  class  of 
persi^ns  and  corporations  canying  on  hosiness  ^ritliin  the 
city  limits  should  be  deemed  hrewers,  and  requiring  all  sneh 
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manufiicturers  to  obtain  a  license  firom  the  city.  The  amount 
to  be  charged  each  person  for  said  license  is  ''one  tenth  of  one 
per  cent,  on  the  amount  of  liquor  manufiustured/'  provided 
that  each  brewer  shall  be  required  to  paj  at  least  fifteen  dol- 
lars per  annum;  and  further  enacting  that  any  one  carrying 
on  such  business  without  first  obtaining  this  license  shall  be 
fined  not  less  than  twenty  nor  more  than  fifty  dollars. 

The  appellant  Kniper  was  proceeded  against  for  a  violation 
of  this  ordinance,  and  upon  trial  in  the  city  court  was  fined 
the  sum  of  fifty  dollars.  To  reverse  this  judgment  he  has, 
mider  a  provision  of  the  city  charter,  prosecuted  an  appeal 
directly  to  this  court 

It  is  claimed  that  the  General  Council  had  power  to  adopt 
this  ordinance  under  the  provisions  of  the  96th  section  of  the 
city  charter,  which  provides  that ''  the  General  Council  shall, 
by  ordinance,  provide  for  the  following  licenses,  to  be  paid 
into  the  sinking  ftmd,  with  adequate  penalties  for  doing  busi- 
ness without  the  required  license ;''  among  others,  ''for  each 
brewer  or  distiller,  not  less  than  fifty  nor  more  than  five  hun- 
dred dollars ;''  and  concluding  by  authorizing  said  council  to 
grade,  class,  and  fix  the  rate  of  license  within  the  minimum 
and  maximum  amounts  designated. 

The  right  of  the  legislature  to  delegate  to  the  city  govern- 
ment of  Louisville  this  power  we  do  not  regard  as  an  open 
qnestion.    Such  right  has  been  frequently  discussed  and  recog- 
nised by  this  court,  and  while  statutes  conferring  such  powers 
upon  cities  and  towns  keep  within  revenue  purposes  they  are 
beyond  the  control  of  the  courts.    (Mason  v.  Trustees  of  Lan- 
caster^ 4  Bush,  406.)     Nor  do  we  think  there  is  anything  in 
the  118th  section  of  the  city  charter  limiting  or  abridging  the 
aathority  delegated  to  the  city  government  by  section  96.    By 
section  118  it  is  provided  that  the  tools  of  the  manufisusturer 
shall    not  be  taxed,  nor  shall  he  be  required  to  take  out  a 
license  to  sell  the  products  manufactured  by  him.    He  may 
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be  required  under  one  section  to  procure  a  license  authorizing 
him  to  manufax±wre  for  the  purpose  of  sellings  but  the  other 
protects  him  from  being  also  compelled  to  pay  for  the  privi- 
lege of  selling.    But  there  i8  an  objection  to  the  ordinance 
which  to  us  seems  insuperable.    The  Greneral  Council  did  not 
follow  the  authority  delegated.     It  has  the  right  to  grade  and 
class  and  fix  the  rate  of  license,  but  in  doing  so  is  required  to 
keep  within  the  minimum  and  maximum  fixed  by  the  legisla- 
ture.    The  right  to  require  from  the  larger  manufacturers  an 
annual  sum  in  the  shape  of  license  exceeding  fifty  dollars  if 
made  to  depend  upon  the  fact  that  all  other  persons  in  the  city 
following  the  same  business  or  craft  are  required  to  pay  annu- 
ally at  least  the  sum  of  fifty  dollars.    The  plan  adopted  (o 
grade  and  class  the  amounts  to  be  exacted  from  each  brewer 
may  be,  and  doubtless  is,  equitable  and  just,  but  it  can  readily 
be  perceived  that,  if  adhered  to  in  all  cases,  the  minimum  and 
maximum  fixed  by  the  legislature  must  of  necessity  be  wholly 
disregarded.     Possibly,  if  the  ordinance  did  not  upon  its  face 
forbid  such  a  construction,  the  courts  would,  rather  than  declare 
it  absolutely  void,  hold  that  it  and  the  statute  should  be  con- 
strued together,  and  that  it  was  intended  by  the  council  that  the 
latter  should  so  far  qualify  the  former  aa  to  confine  the  appli- 
cation of  the  rule  adopted  for  grading  the  amount  to  be  exacted 
for  licenses  to  such  cases  aa  fell  between  the  minimum  and 
maximum  amounts  fixed  by  the  city  charter.     But  the  diffi- 
culty with  which  we  are  met  is,  that  the  ordinance  upon  its 
face  expressly  recognizes  the  &ct  that  it  is  to  be  so  applied  as, 
in  some  cases,  to  reduce  the  annual  charge  upon  certain  classes 
of  brewers  as  low  as  fifteen  dollars,  and  such  recognition  by 
necessary  implication  authorizes,  or  rather  directs,  the  city 
officials  to  issue  licenses  in  proper  cases  for  that  amount. 
Although  it  may  not  be  absolutely  unjust  to  the  larger  manu* 
facturers  to  permit  other  persons,  doing  busine&s  on  a  smaller 
scale,  to  escape  the  payment  of  the  full  amount  required  br 
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law  to  be  exacted^  yet  inasmuch  as  the  legislature  deemed  it 
proper  to  make  the  right  of  the  city  to  impose  this  charge 
upon  any  class  of  brewers  depend  upon  the  fact  that  all  such 
manufacturers  should  be  compelled  to  pay  at  least  fifty  dollars 
each  year,  the  disregard  of  this  material  limitation  upon  the 
power  of  the  city  takes .  away  from  its  ordinance  its  legal 
vitality,  and  converts  what  would  otherwise  be  a  legal  assess- 
ment and  collection  of  city  revenue  into  a  spoliation  of  the 
citizen,  sanctified  by  the  form  but  inhibited  by  the  spirit  of 
the  law.  '^  In  regard  to  the  ordinances  of  municipal  corpora- 
tions and  the  exercise  of  their  delegated  sovereignty  the  doc- 
trine is  ...  .  that  the  authority  conferred  upon  these 
subordinate  bodies  is  to  be  strictly  construed,  and  must  be 
rJosely  pursued.'^    (Sedgwick  on  Stat,  and  Con.  Law,  466.) 

In  the  language  of  the  New  York  Court  of  Appeals,  '^  the 
ordinance  of  a  municipal  corporation  must  conform  strictly 
to  the  provisions  of  the  statute  giving  power  to  pass  the 
ordinance  in  question,  or  its  proceedings  will  be  void.'' 

The  ordinance  under  which  this  prosecution  was  had  can 
not  be  said  either  to  pursue  or  to  conform  strictly  to  the  pro- 
visions of  the  city  charter,  however  liberally  that  instrument 
may  be  construed.  Upon  the  contrary,  upon  its  face,  in  clear 
and  unequivocal  terms,  it  ignores  a  limitation  plainly  imposed 
opon  the  exercise  by  the  city  of  the  '^ delegated  sovereignty'' 
under  which  it  derives  all  its  authority  to  act  at  all  in  the 


from  these  &cts  it  follows  that  the  ordinance  imposing  the 
nal  charge  upon  Kniper  (whatever  amount  it  may  be  under 
the  rule  prescribed)  is  unauthorized  and  void.  Hence  he  can 
not  be  punished  for  refusing  to  pay  such  charge. 

The  judgment  against  him  is  therefore  reversed,  and  the 
oan— *»  remanded  with  instructions  to  the  city  court  to 
the  proceeding. 
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Oaib  6a-FBTinON  ORDINART—Apbix.  29. 

Bobinson  v.  Williamson. 

APPXAL  FROM  JXFFXMON  OOUVT  OV  OOMMOV  FLKAB. 
1.  TBK  law  TRAYKR8B8  BTKBT  MATEBIAL  FAGT  PLRADBD  Off  AH  AlRWn 

to  which  a  reply  is  not  required  by  the  Civil  Oode. 
S.  An  amended  petition  in  the  nature  of  a  reply  requires  no  answer. 

S.  No  ANSWER  IB  RBQUIBBD  TO  AN  AMBNDBD  PBTXTXON  WHKN  the  dflOisls 

of  the  answer  to  the  original  petition  are  sufficient^  and  apply  at  wdl 
to  the  amended  as  to  the  ori^^nal  petition, 
i.  JD^mdantJUed  with  hii  amto&r  the  plamtijg^i  reee^  which  was^rMS 
faeie  eridence  of  the  payment  of  the  demand  sued  for.  Tlie  plaintiff 
by  pennission  of  the  court  then  filed  an  amended  petitioii,  allepsg 
facts  which  were  denied  by  the  answer  to  the  original  petition,  sod 
also  that  the  receipt  was  "  drawn  in  the  way  it  reads  for  the  fraoda- 
lent  purpose  of  ayoiding  the  payment,"  etc.  Bdd^  that  **  the  de- 
nials of  the  answer  that  anything  was  owing,  and  the  allegatioa 
that  payment  had  been  made  in  full  of  all  demands,  made  an  israa 
Hie  receipt  filed  constituted  no  part  of  the  pleading.  It  was  only 
prima  fade  evidence  of  payment,  and  if  obtained  by  fraud  the  plain- 
tiff could  proTe  the  facts  under  the  issue  without  oontrorerting  tti 
genuineness  by  an  amended  pleading.'' 

**Ths  emu  mw  thrown  upon  the  pUdn^ffhff  the  reteipi^  he  haTiQg 
failed  to  deny  the  execution  of  it,  and  he  oonld  not  eso^  it  by  in 
amendment  in  the  nature  of  a  reply.** 

BRAid^ETTB  A  DuBBEiT, Fop  Appelknt» 

GITBD 
(Svil  Oode,  section  188. 

N.  A.  HuxBSB, Fop  Appdke, 

GITBD 
Stephens  on  Pleadings,  850. 
8  Metcalfe,  684,  Whitehead  r.  BooCa. 

JUDOB  PETBBS  nxurxaxn  thx  opinion  op  thx  ooirsr. 

Appellee^  plaintiff  below,  brought  this  action  against  af^id* 
lanty  alleging  that  he  was  engaged  by  appellant  in  1868  as  lua 
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agent  to  hnj  com  for  him,  and  was  to  receive  as  compensation 
for  his  services  three  cents  per  bushel  for  all  the  com  he  conld 
purchase  for  him;  that  under  said  employment  he  purchased 
large  quantities  of  com,  and  caused  the  same  to  be  delivered 
to  appellant,  for  which  they  settled,  and  appellant  paid  him 
according  to  the  contract  price ;  that  after  those  purchases  he 
bought,  in  the  month  of  August,  1868,  another  lot  of  twenty- 
seven  hundred  bushels  of  com,  as  agent  of  appellant,  on  the 
the  same  commission  as  before  agreed  on  of  three  cents  per 
bushel,  and  caused  said  com  to  be  delivered  to  him.  The 
compensation  or  commission  on  that  purchase,  at  the  price 
agreed  on,  amounted  to  the  sum  of  eighty-one  dollars.  And 
alleges  that  appellant  has  not  paid  him  said  sum  of  money, 
nor  any  part  thereof;  and  prays  judgment  for  the  same. 

In  his  answer  appellant  denies  that  he  owes  appellee  any- 
tinng  as  his  agent  for  purchasing  corn,  or  on  any  other  ac- 
count; that  he  had  fully  paid  appellee  for  all  com  he  ever 
purchased  for  him;  and  for  all  services  ever  performed  by 
appellee  for  him  he  settled  vrith  him,  paid  him,  and  took  his 
receipt  in  fiill  of  all  demands  against  him.     Said  receipt  is 
Sled  as  part  of  the  answer,  bearing  date  of  September  3, 1868, 
and  acknowledges  the  payment  by  appellant  on  that  day  of 
$493.52,  balance  due  on  ** final  settlement  J^ 

After  the  answer  was  filed,  appellee  filed  by  permission 

of  the  court  what  he  styles  an  amended  petition,  in  which  he 

admits  he  executed  the  receipt,  but  avers  that  it  was  intended 

to  apply  to  and  oniy  embraced  the  com  that  he  had  purchased 

and   hsud  then  actually  delivered,  but  did  not  include  his  com- 

missioii   for  com  purchased  by  him  and  which  had  not  then 

been    delivered;  that  for  the  twenty-seven  hundred  bushels 

of  com    purchased  and  not  then  delivered  nothing  was  in 

fiict  psdd.,  and  his  commission  for  purchasing  that  lot  of  com 

.^^ng  expr'cssly  excepted  from  the  operation  of  said  receipt  at 

the  time  it  was  given ;  that  the  twenty-seven  hundred  bushels 
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of  com  were  not  at  its  date  delivered,  and  the  oommisBion 
therefor  not  due,  and  that  the  receipt  was  drawn  in  the  way 
it  reads  for  the  £raudalent  purpose  of  avoiding  the  payment 
of  the  commission  on  said  purchase  of  com  last  named. 

To  this  amended  petition  no  special  answer  was  made,  and 
on  the  trial  appellee  declined  to  offer  any  evidence.    Where- 
upon appellant  moved  the  court  to  instruct  the  jury  as  in  case 
of  a  non-suit.    7bis  motion  the  court  overruled,  and  appellant 
excepted,  and  then  introduced  a  witness  who  proved  that  he 
was  the  individual  named  in  the  receipt  filed  by  appellant; 
that  he  paid  appellee  $493.52,  the  sum  named  in  said  receipt, 
on  a  final  settlement  between  plaintiff  and  defendant  to  that 
date;  and  then  offered  to  prove  (as  is  stated  in  the  bill  of  ex- 
ceptions) that  said  payment  embraced  all  the  commissions  due 
from  defendant  to  plaintiff  for  corn  purchased  before  and  up 
to,  including  the  3d  of  September,  1868,  and  that  the  twenty- 
seven  hundred  bushels  of  com,  for  the  purchase  of  which  the 
commission  is  sued  for  in  this  action,  were  neither  purchased 
nor  delivered  after  the  date  of  said  receipt,  and  that  no  com- 
missions whatever  were  due  for  com  purchased  or  delivered 
after  the  date  of  said  receipt;  but  the  evidence  was  objected 
to,  and  the  court  refused  to  admit  it.    To  which  ruling  of  the 
court  appellant  excepted. 

No  other  evidence  was  offered,  and  on  motion  of  appellee 
the  court  instructed  the  jury  that  the  following  fiusts,  alleged 
in  the  original  and  amended  petitions,  were  not  controverted 
ID  the  answer,  and  must  be  taken  as  true : 

1 .  That  plaintiff,  J.  L.  Williamson,  was  the  agent  of  the 
defendant  Bobinson  for  the  purchase  of  the  com,  and  by  the 
terms  of  such  agency  was  to  receive  as  commission  three  cents 
per  bushel  for  all  the  com  he  should  purchase  on  account  of 
the  defendant  during  such  agency. 

2.  That  plaintiff  purchased  twentynseven  hundred  busheb 
of  com  on  account  of  defendant  in  the  month  of  August,  1868, 
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daring  his  agency,  and  caused  the  same  to  be  delivered  to  the 
defendant  after  the  3d  of  September,  18Q8,  and  the  same  was 
received  and  appropriated  by  defendant,  and  he  has  not  jiaid 
plaintiff  three  cents  per  bushel,  his  commission  on  said  pur- 
chase, making  eighty-one  dollars. 

3.  At  the  time  of  giving  the  receipt  filed  by  plaintiff,  dated 
the  3d  of  September,  1868,  the  lot  of  corn  (two  thousand  and 
seven  hundred  bushels),  the  subject  of  this  suit,  had  been  pur- 
chased on  defendant's  account,  and  that  the  same  was  expressly 
excepted  from  the  provisions  of  said  receipt  at  the  time  said 
receipt  was  given;  and  said  lot  of  com  (two  thousand  and 
seven  hundred  bushels)  was  delivered  thereafter  to  defendant 
and  received  and  appropriated  to  the  use  and  benefit  of  de- 
fendant; and  said  defendant  has  not  paid  him  his  commission 
on  the  same. 

To  these  instructions  appellant  excepted;  and  he  then 
asked  the  court  to  instruct  the  jury  that  if  they  believe  from 
the  evidence  that  there  was  a  settlement  between  the  plaintiff 
and  defendant,  as  shown  by  the  receipt  of  September  3,  1868, 
and  that  said  receipt  embraced  all  transactions  between  the 
parties  for  which  plaintiff  could  charge  defendant  commission 
for  the  purchase  of  corn,  they  must  find  for  defendant;  which 
was  reftised,  and  appellant  excepted  to  the  ruling  of  the  court 
in  refusing  said  instruction. 

A  verdict  was  rendered  for  appellee  for  the  sum  claimed 
and  a  judgment  entered  in  conformity  thereto,  from  which  this 
appeal  is  prosecuted. 

jThe  answer  controverted  any  indebtedness  on  the  part  of 
appellant  to  appellee  as  his  agent  for  purchasing  corn,  or  on 
any  other  account  whatever;  alleged  that  they  made  a  final 
settlement  on  the  3d  of  September,  1868,  when  he  paid  ap- 
pellee every  cent  he  owed  him,  and  took  his  receipt  in  full, 
nrliicb  is  filed;  and  then  denies  that  plaintiff  after  that  date 
ever  made  any  purchase  of  corn,  or  rendered  any  service  to  or 
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Jil  anj  act  for  him  by  which  he  became  indebted  to  appellee 
in  anj  sum  whatever. 

The  receipt  is  certainly  prima  facie  evidence  of  a  final 
setilement  of  all  demands  to  date,  and  the  allegation  in  the 
amended  petition  that  it  was  obtained  by  firaud  was  not  neces- 
sary.   The  law,  upon  filing  of  the  answer,  traversed  every 
material  fisust  pleaded,  and  appellee  could  have  shown  bj 
evidence  that  the  receipt  was,  firaudulently  procured  to  be 
written  by  appellant,  or  fraudulently  made  to  embrace  a  just 
demand  not  then  settled  or  paid,  without  the  amended  petition; 
and  the  amendment  did  not  dispense  ¥rith  that  evidence.     The 
answer  to  the  original  petition  denied  that  anything  was  due 
from  appellant  to  appellee  on  any  account  whatever,  or  for  any 
services  rendered  for  him  before  or  after  the  date  of  said 
receipt,  which  denial  applied  as  well  to  the  amended  as  to  the 
original  petition.     Indeed  the  amended  petition,  although  so 
named,  is  in  the  nature  of  a  reply.     It  would  have  been 
unusual  if  not  extraordinary  pleading  if  appellee  had  in  his 
original  petition  set  out  his  cause  of  action,  and  then  gone  on 
to  allege  that  appellant  had  his  receipt  purporting  on  its  fiu»  to 
be  in  full  of  all  demands  to  date,  and  that  it  was  subsequent 
in  date  to  the  creation  of  the  debt  sued  on,  but  that  it  was 
so  written  by  appellant  with  the  firaudulent  design  to  avoid 
the  payment  of  the  demand  sued  on ;  and  if  it  would  not  be 
necessary  in  an  original  petition,  it  could  not  be  so  in  an 
amended  one. 

The  averment  in  the  original  petition  that  the  debt  was 
owing,  with  a  statement  of  the  fisusts  showing  how  it  was  cre- 
ated, was  sufficient.  The  denial  of  the  answer  that  anytiung 
was  owing,  and  the  allegation  that  payment  had  been  made  in 
full  of  all  demands,  made  an  issue.  The  receipt  filed  constituted 
no  part  of  the  pleading.  It  was  only  prima  fcusie  evidence  of 
payment;  and  if  obtained  by  firaud  appellee  could  prove  the 
lM^t4  under  the  issue  without  controverting  its  genuineiiesB  bv 
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an  amended  pleading.  The  onus  was  thrown  on  him  hj  the 
receipt,  he  having  fidled  to  denj  the  execution  of  it;  and  he 
ooold  not  escape  it  by  an  amendment  in  the  nature  of  a  reply. 

We  therefore  conclude  that  the  court  below  erred  in  over- 
ruling appellant's  motion  to  instruct  the  jury  as  in  case  of  a 
non-suit. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded with  directions  for  a  new  trial,  and  for  further  pro- 
ceedings not  inconsiBtent  with  this  opinion. 


Cask  59-.PETinON  ORDINARY— NEW  TRIAL  SET  ASIDE— May  1. 

Carbon  &  Bettis  v.  Stout. 

AFPSAL  71tOM  JITTSBSON  COURT  OV  COMMOIT  FLXAB. 

i«    **  THB  PARTT  to  whom  ▲  NRW  TRIAL  18  GRANTED  UPON  THE  PATICENT 
OV  O0BT8  SHALL,  PRBYIOUB  TO  SUCH  NEW  TRIAL,  PAT  THE  COSTS  OF  THE 

90IUCBR  TRIAL.  If  he  fail  to  pay  the  same  at  or  before  the  time  the 
canse  is  reached  for  trial  at  the  next  term  of  the  court  after  the  new 
trial  is  granted,  the  court  may,  on  the  motion  of  the  opposite  party, 
set  aside  the  order  granting  a  new  trial,  and  enter  judgment  on  the 
▼erdict  entered  in  the  case.**  (Revised  Statutes,  section  81,  chapter  25, 
1  Stanton,  292.) 
2b  Tn  this  easd  the  new  trial  nxu  granted  upon  the  payment  of  aU  eoete  ftp 
to  ths  date  of  that  order.  At  the  next  term,  the  costs  not  being  paid, 
the  court,  on  motion,  set  aside  the  order  granting  a  new  trial,  eta 

Secause  the  order  required  the  payment  of  aU  eoste  instead  of  the 
eatfts  of  the  former  trial,  it  was  contended  in  this  case  that  the  ccort 
liad  no  right  to  set  aside  the  order  at  the  next  term  because  of  the 
non-payment  of  the  costs.  Held,  that  "  in  so  far  as  the  conditiou  to 
pmy  aU  costs  was  unauthorized  it  is  void ;  but  as  the  court  did  have 
tlie  rig^ht  to  require  the  payment  of  the  costs  of  the  former  trial,  to 
Hint  extent  at  least  it  is  valid  and  binding,  and  the  appellants  should 
paid  or  offered  to  pay  such  costs.'*  Judgment  of  lower  court 
aside  order  granting  new  trial,  etc.,  is  affirmed. 

ToL.  VIL— 40 
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^^  ^  ^  / For  Apw  i'4iit8, 

St.  J.  BoTLBj  ^^      ^ 

CITED 
1  J.  J.  Manhall,  478,  Gaines  y.  Dailey. 
8  J.  J.  Marahftll,  167,  Wheadey  y.  Prioo. 
6  J.  J.  Manihall,  248,  Dana  y.  GUI. 
6  J.  J.  Marehall,  251,  Monki  y.  Gkeenwade. 
1  Biblj,  276,  Slack  y.  Price. 
Reyiaed  Statutes,  1  Stanton,  202. 
littell's  Selected  Cases,  20,  Logan  y.  Gibba. 

Whitaker  &  GowDY, For  Api>djre, 

CITED 
Reyised  Statutes,  section  81,  chapter  20,  1  Stanton,  292. 

JUDGE  LINDSAY  BnjyxBXD  thx  opnnoK  07  tks  ooumr. 

Upon  the  motion  of  the  appelUints  ihey  were  granted  a  ne^ 
trial,  upon  the  payment  of  all  costs  ap  to  the  date  of  that  order. 
It  is  insisted  that  the  condition  precedent  annexed  to  the  ordei 
was  unauthorixedy  and  therefore  void ;  but  that  the  order  itself 
was  goo4l,  and  could  not  be  set  aside  at  a  subsequent  term  of 
the  court. 

Prior  to  any  statutory  provision  upon  the  subject,  this  court 
held  that  a  new  trial  could  not  be  granted  upon  a  condition  to 
be  performed  out  of  court,  and  hence  that  both  the  condition 
and  order  were  void  (Gaines  v.  Daily,  1  J.  J.  Marshall,  478) ; 
and  that  an  order  to  set  aside  a  non-suit  upon  the  payment  of 
costs  was,  in  efiect,  an  unconditional  order  so  far  as  the  setting 
aside  of  the  non-suit  was  concerned,  and  an  adjudication  of  the 
question  of  costs  by  the  court  which  could  be  enforced  by  snb- 
sequent  proceedings.    The  reason  given  for  this  constmction 
of  the  order  was,  that  it  was  not  to  be  presumed  that  the  court 
meant  to  make  an  order  which  was  to  be  operative  only  upon 
the  performance  by  one  of  the  parties  of  a  condition  pseoedent 
which  the  court  had  no  authority  to  impose.     (Dana  v*  Gill, 
6  J.  J.  Marshall,  243.) 

Section  31  of  chapter  25  of  the  Revised  Statutes,  however. 
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expressly  recognizes  the  right  of  courts  to  grant  new  trials 
upon  the  payment  of  costs^  and  provides  that  if  the  party  to 
whom  the  new  trial  is  granted  fails  to  pay  the  costs  of  the  former 
trial  before  the  cause  is  reached  for  trial  at  the  next  term,  the 
court  may,  upon  the  motion  of  the  opposite  party,  set  aside  the 
order  granting  the  new  trial  and  enter  judgment  on  •the  verdict 
rendered  in  the  case.  To  this  it  is  answered  that  the  court  in 
this  case  exceeded  its  power,  and  required  the  payment  of  all 
the  costs  in  the  case,  and  not  merely  the  costs  of  the  former 
trial.  According  to  the  doctrine  in  the  case  of  Dana  v.  Gill, 
in  80  far  as  this  condition  was  unauthorized  it  is  void ;  but  as 
the  court  did  have  the  right  to  require  the  payment  of  the 
costs  of  the  former  trial,  to  that  extent  at  least  it  is  valid  and 
binding,  and  the  appellants  should  have  paid  or  offered  to  pay 
sacfa  costs. 

It  should  also  be  borne  in  mind  that  the  order,  with  the 
condition  complained  of,  was  made  upon  the  motion  of  appel- 
lants themselves,  and  that  they  did  not  object  to  said  condition 
at  the  time  the  order  was  made;  therefore  common  justice 
demands  that  they  should  not  be  allowed  to  claim  the  benefit 
of  such  order  without  at  least  performing  or  offering  to  per- 
form so  much  of  the  condition  as  the  court  had  the  right  by 
express  statute  to  impose  upon  them. 

We  can  not  assume  from  the  record  before  us  that  the  mo- 
tion to  set  aside  the  order  granting  the  new  trial  was  taken  up 
and  sustained  before  the  case  was  regularly  reached  for  trial. 

On  the  25th  of  April,  1870,  the  action  was  set  for  trial  on 
the  1  Vth  of  the  following  June.  The  order  appealed  from  was 
not  entered  until  the  22d  of  June,  five  days  thereafter. 

For*  the  reasons  indicated  the  judgment  of  the  court  below 
aust  b^  affirmed. 
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Came  60— INDIOTMENT— Mat  9. 

S*tamper  y.  GommonwealtlL 

▲FPKIL  FBOM  BATH  CIRCUIT  OOTJBT. 

1.  AOOOMFLIOB8  IN  THE  CRDCB  OF  WILLFUL  AHD  XALIdOUB  BB001XM  If 
AND  WOUNDDSa  ANOTHKB,  ABB  NOT  PU1TI8HABLB  UNDKB  THB  8TATUT& 

Section  2,  article  %  chapter  28,  Revised  8tatate8»  1  Stanton,  888, 
fails  to  provide  that  persona  guilty  of  aiding  and  abetting  In  the 
commission  of  said  offense  shall  be  punished  in  like  manner  ss  ths 
principal  offender. 

Sl  As  a  genersl  rule,  where  a  statute  creates  a  felony  and  prescribes  a 
particular  punishment  therefor,  or  where  a  statute  provides  a  pun* 
ishment  for  a  common  law  felony  hy  name,  those  who  were  present 
aiding  and  abetting  in  the  commission  of  the  crime  are  hdd  to  be 
included  by  the  statute,  although  not  mentioned  as  such  in  the 
statute. 

t.  Bat  where,  as  in  this  case,  the  punishment  is  imposed  by  the  statnte 
upon  the  penon  alone  who  actually  committed  the  acts  constituting 
the  offense,  and  not  in  general  terms  upon  those  who  were  guilty  of 
the  offense,  according  to  common  law  rules  mere  aiders  and  abetton^ 
will  not  be  deemed  to  be  within  the  act.  (Boaooe'a  (Mnmial  Bri- 
dence,  215.) 

W.  H.  Holt,   \ 

R.  GuDGELL,     > For  AppeUan^ 

J.  M,  NESBirr, ) 

CITED 

1  Bush,  78,  Plummer  v.  Commonwealth. 

Wharton*s  Criminal  Law,  sees.  118,  127,  864^  870,  000,  1000^ 
Roscoe^s  Criminal  Evidence,  pages  698,  788. 

2  Rice*s  South  Carolina  Digest,  106,  State  v.  King, 
Revised  Statutes,  scfbtion  2,  article  6,  chapter  28. 
14  B.  Monroe,  621,  Rapp  v.  Commonwealth. 
2  DuvaU,  876,  Commonwealth  v.  Taney. 
Criminal  Code,  section  286. 
1  Metcalfe,  876,  Fsyne  v.  Commonwealth. 
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John  Rodman,  Attorney-General,  •    •    •    .    For  Appellee, 
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1  Roflsell  on  Grimes,  541,  543. 

1  Hawkin's  Pleas  of  the  Grown,  81. 

1  Hale,  489.        1  Blackstone,  200. 

JUDOS  HARDIN  nsLiTxan)  thb  omnoH  or  thb  ooubt. 

The  appellant,  James  M.  Stamper,  having  been  indicted, 
tried,  and  convicted  of  the  offense  of  maliciously  shooting  and 
wounding  Henry  Bangee,  with  intent  to  kill  him,  and  sen- 
tenced to  the  penitentiary  for  a  term  of  two  years,  has  appealed 
to  this  court  for  a  reversal  of  the  judgment. 

The  charge  in  the  indictment  is  appropriately  made  under 
section  2,  article  6,  chapter  28,  of  the  Revised  Statutes,  which 
declares  that  'Mf  any  person  shall  willfully  and  maliciously 
shoot  at  and  wound  another,  with  an  intention  to  kill  him,  so 
that  he  does  not  die  thereby,  ...  he  shall  be  confined  in 
the  penitentiary  not  less  than  one  nor  more  than  five  years.'' 

But  the  statute  &ils  to  provide  that  persons  guilty  of 
aiding  and  abetting  in  the  commission  of  the  offense  above 
defined  shall  be  punished  in  like  manner  as  the  principal 
ofiender,  unless  the  statute  should  be  so  construe!  as  to 
embrace  them  by  implication. 

It  appears  firom  the  evidence  that  a  man  named  liV  ells  and 
an  accomplice,  supposed  to  have  been  the  appellant,  I  urglari- 
onsly  entered  the  house  of  Dolphin  Bangee,  the  fathei  of  said 
STenry,  for  the  purpose  of  committing  robbery ;  and  resistance 
being  made  by  the  two  Bangees,  Henry  Bangee  was  shot  and 
woTixided  by  one  of  the  assailants,  and  Wells  was  killed  by 
I>olphin  Bangee. 

Among  other  instructions  given  to  the  jury  at  the  instance 
of  the  attorney  for  the  commonwealth,  and  to  which  the  de- 
fendant excepted,  was  the  following:  "If  the  jury  believe 
from  the  evidence  that  the  defendant,  by  himself  or  in  com- 
pany vntik  others,  before  the  finding  of  this  indictment^  in  BatV 
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Coanty,  went  to  the  house  of  the  Rangees  with  intent  to  rob 
them^  or  either  of  them,  of  their  money  or  property,  and  in 
carrying  out  that  intention  the  defendant,  or  another  so  aooom- 
panying,  shot  and  wounded  Henry  Rangee  with  a  pistol  with 
intent  to  kill  said  Henry  Rangee,  they  must  find  the  defendant 
guilty,  and  ascertain  and  determine  how  long  he  must  be  con- 
fined in  the  penitentiary  of  the  commonwealth,  not  less  than 
one  year  and  not  more  than  five  years." 

Whether  the  court  did  or  not  err  in  giving  this  instruction 
is  the  principal  and  most  important  question  presented  for  our 
determination. 

As  a  general  rule,  where  a  statute  creates  a  felony  and  pre- 
scribes a  particular  punishment  therefor,  or  where  a  statute 
provides  a  punishment  for  a  common  law  felony  by  namef 
those  who  were  present,  aiding  and  abetting  in  the  commission 
of  the  crime,  are  held  to  be  included  by  the  statute,  although 
not  mentioned  as  such  in  the  statute.     But  where,  as  in  this 
case,  the  punishment  is  imposed  by  the  statute  upon  the  person 
alone  who  actually  committed  the  acts  constituting  the  o£fenae, 
and  not  in  general  terms  upon  those  who  were  guilty  of  the 
ofiense,  according  to  common  law  rules  mere  aiders  and  abet- 
tors, will  not  be  deemed  to  be  within  the  act.    (Roaooe'a 
Criminal  Evidence,  215.) 

Applying  these  tests,  as  we  must,  in  the  construction  of 
the  statute  in  this  case,  the  instruction  under  consideration, 
in  efiect  authorizing  the  jury  to  convict  the  defendant  upon 
proof  of  his  guilt  as  an  abettor  merely,  though  not  the 
actual  perpetrator  of  the  deed  alleged  in  the  indictment,  was, 
in  our  opinion,  erroneous;  and  the  judgment  must  for  thai 
cause  be  reversed. 

The  first  instruction  asked  by  the  defendant  and  rejected 
by  the  court  seems  to  be  substantially  correct,  except  that  it 
involved  an  exclusion  of  the  right  to  convict  the  defendant  of 
a  lower  degree  of  the  same  offense  alleged  in  the  incliotmeni, 
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bat  for  that  reason  there  was  no  error  in  refusing  it  (Criminal 
Code,  sections  258,  259) ;  nor  is  any  other  available  error  per- 
ceived in  the  record  except  the  one  already  indicated. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial  and  other  proceedings  not  inconsistent 
with  this  opinion. 


Cabb  61— petition  ORDINARY— May  8. 

McCall  V.  Hitchcock. 

MOTIOir  TO  DI8HI88  AFPKAL  FBOH  LXWIB  CIRCUIT  COUBT,  OV  THB  OBOUim 
THAT  THX  JUDCMSKT  AFPKALKD  FBOM  WAS  HOT  FIKAL. 

A  JUDGMENT  TAOATINO  AND  SBTTINO  A8IDB  A  FOBlfSR  JT7DOMBNT,    tinder 

sections  579  and  581  of  the  Civil  Code,  is  final,  and  aubject  to  appeal 
and  revision  in  the  Court  of  Appeals. 

Such  a  judgment  is  not  a  mere  interlocntory  order,  subject  to  be 
aet  aside  by  the  same  court  at  a  subsequent  term,  nor  simply  a  minis- 
terial act;  nor  could  it  be  revised  as  an  ordinary  decision  of  a  motion 
for  a  new  trial  may  be  on  an  appeal  from  the  judgment  in  the  original 
action;  but  it  is  the  final  adjudication  of  important  rights  litigated 
in  a  separate  and  independent  suit,  and  Ib  therefore  subject  to  appeal 
and  revision  in  the  Court  of  Appeals. 

8rKV£N80K  &  Mtebs, For  Appellee^ 

CITED 
CivQ  Code,  sections  15,  807,  574,  869,  872,  878,  579,  680,  581.* 
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4  Bibb,  418,  Ck>imell'8  «dm*r  t.  FickUn. 

6  littell,  8,  Yancy  r.  Downer. 

2  Dana,  888^  Tomer's  adm*r  r.  Booker. 

JI7DGS  HARDIN  2>BLrmun>  thb  oranoK  or  ths  ooubt. 

At  the  May  term,  1867,  of  the  Lewis  Circuit  Goort,  thfi 
appellant,  John  McOall,  recovered  a  judgment  in  an  ordinarj 
action  against  the  appellee  EQtchoock  for  twenty-two  thou- 
sand  five  hundred  dollars;  and  that  term  having  expired  with- 
out a  motion  for  a  new  trial,  the  appellee,  on  the  9th  of  Jolji 
1867,  brought  this  action  for  vacating  that  judgment,  under 
sections  579-581  of  the  Civil  Code  of  Practice,  and  it  resulted, 
after  elaborate  preparation,  in  a  judgment  for  the  plaintiff,  aetr 
ting  aside  the  judgment  against  him,  and  directing  that  the 
former  suit  be  reinstated  upon  the  docket. 

The  appellant  having  appealed  to  this  court  for  a  reversal 
of  the  judgment  last  rendered,  the  appellee  has  moved  this 
court  to  dismiss  the  appeal,  on  the  alleged  grounds  that  the 
judgment  was  not  final,  and  not  subject  to  revision  in  this 
court.  This  motion  presents  the  only  question  now  to  be 
determined. 

It  is  conceded  by  the  appellee's  counsel  that  no  appeal  will 
lie,  under  section  15  of  the  Civil  Code,  from  an  order  granting 
or  refusing  a  new  trial,  upon  a  motion  in  the  same  action,  made 
in  the  usual  mode  under  sections  369, 371,  and  372  of  the  Code; 
but  it  is  contended  that  the  judgment  appealed  from  being  the 
termination  of  a  new  and  distinct  action,  litigating  the  right 
of  the  appellee  to  enforce  his  judgment  in  the  previous  action, 
which  right  was  divested  by  the  last  judgment,  the  principles 
on  which  judgments  or  orders  made  upon  ordinary  motiona 
for  a  new  trial  have  been  held  not  to  be  final  have  no  proper 
application  in  this  case. 

We  regard  this  distinction  as  correctly  taken.  The  judg- 
ment is  not  a  mere  interlocutory  order,  subject  to  be  set  aside 
by  the  same  court  at  a  subsequent  term,  nor  simply  a  naUufr* 
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fcerial  act;  nor  ooiild  it  be  revised,  as  an  ordinary  decision 
of  a  motion  for  a  new  trial  may  be,  on  an  appeal  from  the 
judgment  in  the  original  action ;  but  it  is  the  final  adjudica- 
tion of  important  rights,  litigated  in  a  separate  and  independent 
suit,  and  is  therefore  properly  brought  before  this  court  by  this 
appeal  for  revision. 

Wherefore  the  motion  is  overruled. 


Case  62--PETinON  ORDINARY— May  6. 

Mount  V.  Tappey. 

A.PFXAL    FBOM    JKFFKB80K    GOUBT    OF    OOMMOIT    FLXA8. 
I.    k  SURBTT   18    NOT    BXONERATBD    FBOV    LIABIUTT    BT  HIS    PBINdPAIil 

PATINO  OB  AGBBEma  TO  FAT  iTBtTBT,   althoagh  such  payment  or 
agreement  was  not  commanicated  to  the  surety. 

S.  It  would  he  otherwe  if  the  payment  or  agreement  to  pay  nsniy  was 
concealed  from  the  surety  for  the  purpose  of  inducing  him  to  do  what 
he  would  not  otherwise  have  done,  or  increased  the  risk  taken  by 
him  in  becoming  surety  in  the  note. 

8.  Any  secret  arrangement  between  the  creditor  and  the  principal  oper- 
ating to  diminish  the  principalis  ability  to  pay  the  debt,  and  fraudu- 
lently concealed  from  the  surety  or  misrepresented  to  him  by  the 
creditor,  would  vitiate  the  contract ;  for  the  creditor  should  not  be 
aUowed,  either  by  expressing  a  falsehood  or  suppressing  the  truth,  to 
induce  the  surety  to  assume  responsibility  which  he  would  otherwise 
avoid. 
L  ^lie  answer  in  this  case  failed  to  allege  that  the  agreement  to  pay  usury 
was  concealed  from  the  surety  for  the  purpose  of  inducing  him  to  do 
what  he  would  not  otherwise  have  done,  and  contained  no  averment 
to  the  effect  that  the  payment  or  agreement  of  the  principal  for  the 
payment  of  usury  increased  the  risk  taken  by  the  surety  in  the  note. 

;  A.  BSABOH  SHOUIiD  BB  GIVSN  IN  AN  AMENDED  ANSWER,  OFFERED  TO  BB 
TILED  AFTEB  JUDGMENT  RENDERED,  FOR  THE  FAILURE  TO  ALLEGE 
TBS  ENTIRB  MATTER  OF  DEFENSE  IN  THE  ORIGINAL  ANSWER. — Judg- 
ment was  rendered  for  that  part  of  the  debt  not  controverted  by  the 
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mn/ty  in  his  lint  aiuwer,  and  Uierenpon  the  surety  offered  to  file  la 
amended  answer,  alleging  that  **h$  signed  tAtf  nots  wsd  upon  at  ikt 
tolieUaiian  and  procuremsnt  €f  tkt  plaintiffs  and  in  frmmn  9f  M 
fittinl}ffs  fsho  fraiidiil&nt}^  miirepreitnUd  the  facts  of  mid  loan  « 
leading  this  d^endant  to  Miete  that  hie  oo-d^endant  woe  pofing  9iii§ 
and  no  more  than  the  legal  rate  <f  interest  therrfor^^^  and  moved  tiM 
oonrt  to  set  aside  the  judgment  for  the  part  of  the  debt  nnocmtro- 
Terted  by  the  orig^inal  answer. 

Hie  court  refused  to  set  aside  the  judgment,  but  permitted  thft 
amended  answer  to  be  filed.  The  defendant  excepted,  and  on  his 
appeal  the  judgment  of  the  lower  court  is  affirmed.  The  oout  sty: 
"  Waiving  inquiry  as  to  the  sufficiency  of  the  defense  preBsnted  by 
the  amendment,  as  no  reason  was  disclosed  for  the  failure  to  allege 
the  entire  matter  of  defense  in  the  original  answer,  we  can  not 
adjudge  that  the  refusal  of  the  court  to  vacate  the  judgment  and 
permit  renewed  litigation  on  the  amended  pleadings  was  not  a  proper 
exercise  of  judicial  discretion.'* 

Whether  the  defense  in  the  amended  answer  would  have  ^>plied 
to  the  entire  debt  or  not,  if  it  had  been  filed  before  judgment,  is  not 
decided. 

TH0MF80K,  Booth  &  Kline, For  AppeUaaty 

CITED 

6  Bush,  20,  Burks  v.  Wonterline,  Ac 
Civil  Oode,  section  869,  subsections  8,  5. 

Thomas  W.  Gibson, For  Appellee, 

GITBD 
Civil  Code,  section  68. 

JUDGB  HARDIN  BXLrvmxn  tr«  oranoir  of  tbx  ooitet. 

To  the  petition  of  the  appellee  in  this  action  against  CS.  K 
Reid  and  the  appellant,  W.  J.  Monnt,  upon  their  joint  prom- 
issory note,  dated  April  15,  1868,  for  eight  hundred  dolIaE8| 
payable  twelve  months  thereafter,  with  interest  from  date, 
Reid  filed  an  answer  stating  the  consideration  of  the  note  to 
have  been  a  loan  to  him  of  seven  hundred  and  four  dollars, 
and  that  the  excess  of  ninety -six  dollars  was  a  nsarious 
''bonus*''  exacted  and  included  in  the  note  for  the  losLn^and 
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he  contested  the  action  as  to  that  sum,  confessing  the  plaintiff's 
right  to  recover  the  residue  with  interest;  and  Mount  also  filed 
an  answer  alleging,  in  substance  and  effect,  that  he  was  Beid's 
surety  in  the  note  for  money  loaned  to  him  by  the  plaintiff, 
under  ''a  secret  agreement''  between  them,  not  communicated 
to  or  known  by  him;  that  Reid  was  to  pay  the  plaintiff  usuri- 
ous interest  for  the  loan  at  the  rate  of  eighteen  per  cent,  pei 
annum;  and  that  he  paid  it  accordingly;  and  this  agreemen' 
and  the  payment  of  the  usury,  being  unknown  to  the  appel 
lant,  were  concealed  from  him  by  Reid  and  the  plaintiff,  anc 
these  acts  were  ''a  fraud  upon  him." 

The  last-mentioned  answer  was  filed  on  the  25th  of  Sep 
tember,  1868,  and  at  the  same  time  the  plaintiff  moved  th 
court  for  a  judgment  against  each  of  the  defendants  on  th  j 
pleadings  for  so  much  of  the  debt  as  was  not  sufficiently 
controverted.  The  court  thereupon  gave  judgment  against 
Reid  for  seven  hundred  and  four  dollars,  with  interest  from 
the  15th  of  April,  1869,  and  held  the  motion  on  submission  as 
to  Mount,  and  ''further  ordered  this  case  to  be  assigned"  for 
hearing  on  the  8th  of  December,  1869. 

Afterward,  on  the  2d  day  of  October,  1869,  the  motion 
against  Mount  was  sustained,  and  a  judgment  rendered  against 
him  for  seven  hundred  and  four  dollars,  with  interest  from  the 
15ih  of  April,  1868,  and  the  court  then  ordered  that  this  case 
be  assigned  to  the  14th  of  December,  1869,  for  hearing  as  to 
the  balance  of  the  debt,  and  Mount  prayed  an  appeal  from  the 
judgment  against  him  to  this  court. 

Subsequently,  October  30, 1869,  the  appellant,  upon  grounds 
filed^  moved  the  court  to  vacate  the  judgment  against  him,  and 
the  motion  was  held  under  advisement  till  the  6th  of  Novem* 
ber^  1869,  when  the  appellant  offered  to  file  in  the  case  an 
amended  answer,  alleging  that  ''he  signed  the  note  sued  upon 
at  the  solicitation  and  procurement  of  the  plaintiff,  and  in  the 
pi^senee  of  said  plaintiff,  who  fraudulently  misrepresented  the 
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tacts  of  said  loan  in  leading  this  defendant  to  believe  that  his 
co-defendant  was  paying  only  and  no  more  than  the  legal  rati 
of  interest  therefor/' 

That  amendment  being  objected  to,  the  proposition  to  file 
it  was  held  under  consideration,  as  was  also  a  motion  of  the 
plaintiff  to  correct  the  judgments,  until  November  15, 1869, 
when,  upon  the  last-mentioned  motion,  it  was  ordered  that  the 
judgment  '^  against  Beid  be  changed  so  as  to  read,  interest 
from  15th  April,  1868,  instead  of  interest  from  15th  April, 
1869 ;  and  further  ordered  the  judgment  herein  against  Mount 
be  changed  so  as  to  read,  the  sum  of  six  hundred  and  thirty- 
six  dollars,  with  interest  thereon  at  the  rate  of  six  per  centom 
per  annum  from  15th  April,  1868,  instead  of  the  sum  of  seven 
hundred  and  four  dollars;  and  further  ordered  the  motion  by 
defendant  Mount  to  vacate  the  judgment  against  him  be  over- 
ruled, to  all  of  which  defendant  Mount  excepts;  and  further 
ordered  the  motion  by  defendant  Mount  to  file  an  amended 
answer  herein  be  sustained,  and  said  amended  answer  is  now 
filed,  and  defendant  Mount,  by  attorney,  prayed  an  appeal." 

We  do  not  concur  in  the  suggestion  made  in  the  argumenl 
that  the  order  correcting  the  judgments  for  a  misprision  in 
entering  them  was  either  equivalent  to  setting  the  entire  jndg* 
roents  aside,  or  a  sufficient  reason  for  doing  so  on  the  motion 
of  the  appellant;  nor  did  the  filing  of  the  amended  answer 
have  the  effect  of  vacating  the  judgment  already  rendered 
against  the  appellant.  The  amendment  may  have  been  ad- 
mitted as  aiding  the  undetermined  defense  of  usury  as  to  a 
part  of  the  consideration  of  the  note. 

But  whether  the  court  erred  in  rendering  the  judgment 
against  the  appellant  over  his  original  answer,  and  in  refusing 
to  set  it  aside  on  the  presentation  of  the  amended  answer,  are 
questions  of  more  importance. 

The  first  inquiry  is  as  to  the  sufficiency  of  the  appellant's 
original  answer ;  for  if  that  presented  no  Valid  defense  beyond 
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ihe  alleged  excess  in  the  som  of  the  note  for  usory,  the  court 
was  oertainly  right  in  treating  the  residue  of  the  debt  as  un- 
eontroverted^  and  in  rendering  judgment  for  it.  But  from  the 
reasoning  of  the  opinion  of  this  court  in  the  case  of  Burks  v. 
Wonterline,  Ac.,  6  Bush,  20,  with  reference  to  principles  not 
necessarily  involved  in  the  decision  of  that  case,  it  i$  contended 
that  the  answer  presented  a  complete  bar  to  the  action  as 
against  the  appellant. 

We  fully  recognize  the  correctness  of  the  principle  as  laid 
down  in  Story's  Equity  Jurisprudence,  and  stated  in  the  case 
dted,  that  'Hhe  contract  of  suretyship  imports  entire  good 
iiuth  and  confidence  between  the  parties  in  regard  to  the 
whole  transaction.  Any  concealment  of  material  &cts,  or  any 
express  or  implied  misrepresentation  of  facts,  or  any  undue 
advantage  taken  of  the  surety  by  the  creditor,  either  by  sur- 
prise or  by  withholding  proper  information,  will  undoubtedly 
famish  sufficient  ground  to  invalidate  the  contract." 

The  reason  of  this  obviously  is  that  good  faith  forbids  the 
perpetration  of  any  fraud  by  the  creditor,  in  connection  with 
the  contract,  injuriously  afiecting  the  rights  of  the  surety,  or 
increasing  the  risk  incurred  by  him  by  entering  into  the  con- 
tract.   But  as  the  alleged  collateral  agreement  of  Beid  to  pay 
the  appellee  usury,  in  addition  to  the  legal  rate  of  interest 
promised  in  the  note,  imposed  no  obligation  on  the  appellant, 
it  oould  only  have  afiected  him  by  incidentally  operating  to 
diminish  Beid's  ability  to  pay  the  debt.    It  may  be  true  that 
any  secret  arrangement  between  the  creditor  and  the  principal 
having  that  efiect,  and  fraudulently  concealed  from  the  surety 
or  misrepresented  to  him  by  the  creditor,  would  vitiate  the 
contract;  for  he  should  not  be  allowed,  either  by  expressing 
a  &]£iehood  or  suppressing  the  truth,  to  induce  the  surety  to 
assume  responsibility  which  he  would  otherwise  avoid. 

JBtxt  the  answer  in  this  case  not  only  fails  to  allege  that  the 
agreenoLent  to  pay  usury  was  concealed  from  the  appellant  for 


622  BUSH'S  REPORTS. 

Mount  T.  Tappey. 

the  purpose  of  inducing  him  to  do  what  he  would  not  other- 
wise have  done,  but  it  contains  no  averment  to  the  effect  that 
the  payment,  or  agreement  of  Reid  for  the  payment,  of  osaiy 
increased  the  risk  taken  by  him  in  becoming  Reid's  surety  in 
the  note. 

It  is  questionable  whether  the  allegation  of  the  conceal- 
ment  of  the  usurious  agreement  from  the  appellant  imports 
more  than  a  fidlure  to  communicate  information  which  was 
not  sought  by  him.  But  be  this  as  it  may,  we  are  of  the 
opinion  that  the  answer  was  insufficient  except  as  to  the  al- 
leged payment  of  usury;  and  the  judgment  was  authorized 
by  the  pleadings  as  subsequently  corrected. 

Nor  was  there  such  an  abuse  of  the  discretion  of  the  court, 
in  refusing  to  set  the  judgment  aside  on  the  presentation  of 
the  amended  answer,  as  would  authorize  a  reversal  of  the 
judgment  by  this  court. 

Waiving  inquiry  as  to  sufficiency  of  the  defenae  presented 
by  the  amendment,  as  no  reason  was  disclosed  for  the  fiulure 
to  allege  the  entire  matter  of  the  defense  in  the  original 
answer,  we  can  not  adjudge  that  the  refusal  of  the  court 
to  vacate  the  judgment  and  permit  renewed  litigation  on 
amended  pleadings  was  not  a  proper  ezeroiae  of  judicial 
discretion. 

Wherefore  the  judgment  is  affirmed. 
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Ca8B  68— appeal  in  ROAD  CASE—Mat  a 

Helm,  &c.  V.  Short,  &c. 

▲  PPXAL    VBOM    HABDIir    OIBOUIT    GOUBT. 

1.  **FmAL  OBDEB8  AKD  JT7DOUENTS  ^^  are  "such  as  at  once  pat  an  end  to 
the  action  by  declaring  that  the  plaintiff  has  either  entitled  himself 
or  has  riot  to  recoyer  the  remedy  he  sues  for/'   (8  Blackstone,  497.) 

9.  A  FiKAL  OBDBR  OR  JT7DOMENT  "either  terminates  the  action  itself, 
decides  some  matter  litigated  by  the  parties,  or  operates  to  divest 
some  right  in  such  manner  as  to  put  it  out  of  the  power  of  the  court 
making  the  order,  after  the  expiration  of  the  term,  to  place  the  parties 
in  their  original  position.^'  (Maysville  and  Lexington  Railroad  Com- 
pany y.  Punnett,  &c.,  16  B.  Mon.  48;  Turner  v.  Browder,  &c.,  18  B. 
Hon.  826.) 

8.   JUDQMSNT    OF    A    CIKCUIT    OOUBT    BSVEBSINO    THB    JT7DOMSNT    OF    A 
OOUNTT    OOUKT    DIBMIS8INO    AK    APPLICATION    FOB  A  IfKW  BOAD  is  B 

fipal  order  or  judgment,  and  an  appeal  may  be  prosecuted  from  it  to 
the  Court  of  Appeals. 

4.   AfFBAUS  in  BOAD  CASBS  FBOM  THB  00X7NTT  TO  THB  dBCUIT  00T7BT.— 

The  proceeding,  when  brought  by  appeal  from  the  judgment  of  the 
county  court  to  the  circuit  court,  is  not  to  stand  upon  the  docket  nor 
be  tried  as  an  original  action ;  nor  is  it  to  be  tried  anew  as  if  no  judg- 
ment had  been  rendered.     (Civil  Code,  sections  20,  21,  22.) 

p.  8ueh  appMU  occupy  in  the  circuit  court  an  attitude  exactly  similar  to 
that  of  an  appeal  in  the  Court  of  Appeals  prosecuted  from  the  judg- 
ment of  a  circuit  court  admitting  to  record  or  rejecting  a  wilL 

^  Both  the  law  and  fact  of  the  case  may  he  tried,  but  the  circuit  court 
can  not  hear  or  adjudge  any  matter  of  fact  pertaining  thereto,  other 
than  such  as  may  be  certified  from  the  county  court. 

7.  The  action  of  the  county  court  may  he  revieed,  its  errors  pointed  out, 
and  the  county  court  compelled  by  proper  process  to  correct  them. 

8L  But  the  circuit  court  can  not,  because  of  the  existence  of  such  errors, 
usurp  the  jurisdiction  of  the  county  court,  and  undertake  to  afford 
to  litigants  that  relief  which  the  legislature  intended  should  alone  be 
reodred  at  the  hands  of  the  county  court 

0L     ^V>  BBCAFB  DANOEB  FBOM  LOOOMOTTTBS  AND  CABS  Operated  OU  B  rail- 

itMd  18  sufficient  to  justify  the  county  court  to  establish  a  proposed 
change  in  a  public  road,  however  great  the  inconvenience  which  may 
reaolt  therefrom  to  the  owners  of  the  lands  on  which  the  change  is 
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proposed.  For  thia,  as  well  as  for  the  valae  of  the  land  taken,  thuy 
may  be  compensated  in  money. 

10.   OdflTB  UNNBCB88ABILT  INCUBBSD   IH    THIS    CASB   TO   BB  PAID  BT  ISi 

AFFLiOAiiTS. — ^The  resistants  moved  the  court  to  remand  the  cue  te 
the  coonty  court  after  its  judgment  had  been  reyersed  by  the  drcmt 
court.  Eeld,  that  as  that  motion  ought  to  have  prevailed,  the  appli- 
cants for  the  road  are  responsible  for  all  costs  incuired  in  the  drcmt 
court  by  either  party  subsequent  to  that  time;  and  for  this  reaaoo 
alone  the  judgment  of  the  circuit  court  is  reversed. 


*    ■  I For  AppelkntB, 


M.  H.  COFEB, 

John  B.  James, 

CITED 

8  Metcalfe,  71,  Phillips  t.  Tucker. 

8  Metcalfe,  188,  Craig  v.  North. 

1  DuvaU,  168,  Robinson  ▼.  Robinson. 

Civil  Code,  sections  20,  21,  22,  619,  849. 

Ms.  Opinion,  February,  1858,  Pointer  ▼.  Cori. 

8  Metcalfe,  284,  Bond  y.  Mullins. 

Revised  Statutes,  chapter  84,  2  Stanton,  294. 

MuBBAY, For  Appelli 

JXJDOB  LINDSAY  dkliysrbd  th«  ofivion  or  thk  ooitbt. 

Upon  the  petition  of  over  one  hundred  and  thirij  citixeitf 
of  EEardin  Coanty,  including  the  appellees.  Short,  Gaither,  and 
Hansboro,  commissioners  were  appointed  by  the  county  court 
of  said  county  to  make  the  necessary  examination  and  report 
the  facts  connected  with  a  proposed  change  in  the  public  road 
leading  from  Elizabethtown  to  the  town  of  Litchfield,  in 
Grayson  County.  Their  report  having  been  returned,  the 
appellants,  Henry  B.  and  Mary  Helm,  over  whose  land  the 
ohange  was  proposed  to  be  made,  were  duly  sununoned,  and 
upon  their  motion  a  writ  of  ad  quod  damnum  was  awarded  for 
the  purpose  of  fixing  the  compensation  to  which  under  the 
law  they  would  be  entitled  in  case  the  change  should  be  made. 
The  inquest  of  the  jury  summoned  and  impaneled  onder 
this  writ  was  quashed,  and  a  second  writ  was  awarded.  The 
appellants  excepted  to  the  report  of  the  viewers  and  also  to 
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the  second  inquest,  but  their  exceptions  to  both  were  over- 
ruled. After  which  the  appellees  moved  the  court  to  make 
the  proposed  change  in  said  public  road.  This  motion  was 
overruled,  and  the  application  dismissed. 

From  this  judgment  an  appeal  was  prosecuted  to  the  circuit 
court  of  said  county.  In  that  court  the  appellants  again  pre- 
sented their  exceptions  to  both  the  report  of  the  viewers  and 
the  inquest  returned  by  the  jury  summoned  and  impaneled 
under  the  second  writ  of  ad  quod  damnum,  'The  exceptions 
were  overruled  as  to  the  report  of  the  viewers,  but  sustained 
as  to  the  inquest,  which  was  accordingly  quashed.  The  circuit 
judge  then  awarded  a  third  writ.  The  inquest  returned  under 
this  writ,  being  defective  in  form,  was  quashed,  and  a  fourth 
writ  awarded. 

Upon  the  return  of  the  sheriff  as  to  his  action  under  this 

last  writ,  the  circuit  judge,  conceiving  that,  as  the  jurisdiction 

of  his  court  was  exclusively  appellate,  he  had  no  authority  to 

order  a  new  inquisition  after  quashing  the  inquest  returned 

to  the  county  court,  set  aside  all  orders  made  by  him  looking 

to  that  end,  and  entered  a  judgment  reversing  the  action  of 

the  county  court  dismissing  the  application  of  the  appellees, 

and  directing  said  court  to  "  award  an  alias  writ  of  ad  quod 

dafrnmumj  and  to  cause  the  same  to  be  duly  executed,  and  then 

finally  dispose  of  the  application  for  a  new  road.'' 

From  this  judgment  the  Helms  have  appealed  to  this  court. 

The  first  question  to  be  determined  is,  whether  this  is  such  a 

final  order  or  judgment  in  the  proceeding  in  which  it  was 

rendered  as  is  required  by  section  16  of  the  Code  to  give 

jari0diction  to  this  court.     Blackstone  (3  Commentaries,  497) 

defines  final  judgments  to  be  '^  such  as  at  once  put  an  end  to 

die  action  by  declaring  that  the  plaintiff  has  either  entitled 

himself  or  has  not  to  recover  the  remedy  he  sues  for.''    In 

the  case  of  the  Maysville  and  Lexington  Railroad  v.  Punnett, 

15  B.  Monroe,  48,  this  court  holds  that  a  final  order  '^either 

Vol.  VII.— 41 
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terminates  the  action  itself,  decides  some  matter  litigated  by 
the  parties,  or  operates  to  divest  some  right  in  soch  manner 
as  to  put  it  out  of  the  power  of  the  ooart  making  the  order, 
after  the  expiration  of  the  term,  to  place  the  parties  in  their 
original  position/' 

Both  these  definitions  were  quoted  with  terms  of  approval 
by  this  court  in  the  subsequent  case  of  Turner  v.  Browder 
and  others,  18  B.  Monroe,  826,  and  they  may  be  accepted  as 
correct  expositions  of  the  terms  ''final  orders  and  judgments" 
as  used  in  section  15  of  the  Code. 

If  the  circuit  judge  was  correct  in  his  conclusion  that  his 
•  jurisdiction  in  this  case  was  purely  and  simply  appellate ;  thai 
his  power  was  revisory  only ;  and  that  he  had  no  authority, 
after  he  had  determined  that  the  action  of  the  county  court 
was  erroneous  and  reversed  the  same,  to  afibrd  further  rdi^ 
to  those  who  had  brought  the  case  by  appeal  to  his  courts  bat 
was  compelled  to  remand  the  entire  proceeding  to  the  county 
court,  which,  according  to  his  view  of  the  law,  was  the  ovJf 
tribunal  having  original  jurisdiction  in  the  matter;  then  it 
seems  to  us  that  it  logically  follows  that  his  judgment  is  final 
in  every  essential.     It  declared  that  the  appellees  in  this  court 
were  entitled  to  have  the  judgment  of  the  county  court  dis- 
missing their  application  for  the  new  road  reversed,  and  that 
was  the  remedy  they  sought  to  recover.     It  terminated  the 
action  or  appeal  in  the  circuit  court,  and  divested  the  Helms 
of  a  right  acquired  by  them  under  the  judgment  in  the  county 
court  in  such  a  manner  as  to  put  it  out  of  the  power  of  the 
circuit  court,  after  the  expiration  of  the  term,  to  place  the 
parties  in  their  original  position. 

By  the  20th  section  of  the  Civil  Code,  circuit  courts  are 
given  appellaU  jurisdiction  of  the  judgments  and  final  orders 
of  the  county  courts  on  the  establishment,  alteration,  or  dis- 
continuance of  roads  and  passways;  the  21st  section  provides 
that  t^je  appellate  jurisdiction  shall  extend  to  errors  of  fact  aa 
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well  as  of  law ;  and  the  22d  section,  that  such  appeals  shall  be 
taken  in  the  same  time  and  in  a  similar  manner  with  appeals 
to  the  Court  of  Appeals,  except  that  the  original  papers  and 
^pies  of  the  orders,  instead  of  a  copy  of  the  record,  shall  be 
delivered  by  the  clerk  of  the  county  court  to  the  clerk  of  the 
circuit  court. 

From  these  provisions  it  is  evident  that  the  proceeding, 
when  brought  by  appeal  from  the  judgment  of  the  county 
court  to  the  circuit  court,  is  not  to  stand  upon  the  docket, 
nor  be  tried  as  an  original  action,  nor  is  it  to  be  ''  tried  anew, 
OS  if  no  judgment  had  been  rendered/*  as  provided  for  in  appeals 
from  quarterly,  police,  city,  and  justice^s  courts  by  section  849. 
It  seems  to  us  that  such  appeals  occupy  in  the  circuit  court 
an  attitude  exactly  similar  to  that  of  an  appeal  in  this  court, 
prosecuted  from  the  judgment  of  a  circuit  court,  admitting  to 
record  or  rejecting  a  will.  Both  the  law  and  &ct  of  the  case 
may  be  tried;  but  the  circuit  court  can  not  hear  or  adjudge 
any  matter  of  fact  pertaining  thereto  other  than  such  as  may 
be  certified  from  the  county  court. 

The  action  of  the  latter  tribunal  may  be  revised,  its  errors 

pointed  out,  and  it  compelled  by  proper  process  to  correct 

them.     But  the  circuit  court  can  not,  because  of  the  existence 

of  such  errors,  usurp  its  jurisdiction,  and  undertake  to  afford 

to  litigants  that  relief  which  the  legislature  evidently  intended 

should  alone  be  received  at  the  hands  of  the  tribunal  having 

ori^nal  jurisdiction  of  the  subject-matter.    In  this  conclusion 

we  are  fortified  by  the  decision  of  this  court  in  the  case  of 

Wood  V.  Campbell,  14  B.  Monroe,  339. 

In  that  case  the  county  court  established  the  proposed  road, 
and  its  decision  was  affirmed  upon  appeal  to  the  circuit  court. 
This  court  held  that  the  report  of  the  viewers  was  defective 
and  should  have  been  quashed,  and  therefore  reversed  the 
judgment  of  the  circuit  court,  and  remanded  the  case  with 
directions  to  that  court  not  to.  undertake  to  cure  the  defective 
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prooeedings  of  tho  ooiinty  ooort,  bat  to  reverse  its  order  es- 
tabliahing  the  road. 

In  our  opinion  therefore  the  only  power  the  circnit  ooort 
had,  in  view  of  its  reversal  of  the  judgment  of  the  oounty 
oourt,  was  to  remand  the  case  to  said  court  for  the  correction 
of  the  alleged  errors,  and  that  the  exercise  of  this  power  was  a 
final  disposition  of  the  appeal;  and  hence  that  said  judgment 
or  order  of  the  circuit  court  was  such  a  final  order  in  said 
proceeding  as  gives  to  this  court  jurisdiction  of  an  appeal 
prosecuted  fix>m  the  same. 

It  only  remains  now  for  us  to  determine  whether  or  not 
the  fiicts  as  presented  by  the  record  of  the  prooeedings  in  the 
county  court  warranted  the  action  of  the  circuit  court  in  re- 
versing its  judgment. 

The  second  inquest  fidled  in  every  particular  to  respond  to 
the  writ,  and  ought  to  have  been  quashed  by  the  county  coort 
There  is  nothing  in  the  record  showing  that  the  county 
court,  upon  the  trial  of  the  motion  to  establish  the  proposed 
road,  heard  or  considered  any  evidence  except  the  report  of 
the  viewers.  From  said  report  it  appears  that  the  present 
road  leading  fix>m  Elizabethtown  to  Litchfield  can  not  be 
traveled  without  danger,  fix>m  the  locomotives  and  cars  being 
operated  upon  the  Elizabethtown  and  Padncah  Railroad,  and 
that  the  proposed  change,  if  made,  will  enable  the  traveling 
public  to  escape  all  such  danger. 

This  consideration  of  itself  is  sufficient  to  justify  the  oounl^ 
court  in  granting  the  prayer  of  the  applicants,  however  great 
the  inconvenience  which  may  result  therefrom  to  the  appel- 
lants. For  this,  as  well  as  for  the  value  of  the  land  which 
may  be  taken  from  them,  they  can  be  compensated  in  money. 
And  we  presume  the  County  of  Hardin  would  not  hesitate  to 
pay  any  reasonable  amount  to  assure  the  personal  sa^y  of 
that  portion  of  her  citizens  whose  only  direct  route  to 
court-house  is  by  way  of  the  present  Litchfield  road. 
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It  is  objected,  however,  that  the  report  of  the  viewers  is 
defective  and  should  have  been  quashed.  From  a  careful 
inspection  of  said  report  we  are  inclined  to  think  that  it  con- 
forms substantially  to  every  requisition  of  the  statute,  and  that 
the  exceptions  to  the  same  were  properly  overruled  both  by 
the  county  and  circuit  courts.  We  can  not  agree  with  the 
learned  counsel,  that  because  of  the  fact  that  the  county  court 
erred  in  refusing  to  sustain  the  exceptions  of  the  Helms  to  the 
second  inquest,  and  was  therefore,  as  he  assumes,  compelled  to 
dismiss  the  application  for  the  establishment  of  the  proposed 
road,  that  its  judgment  was  correct  and  ought  not  to  have  been 
reversed.  It  does  not  appear  from  the  record  that  the  appel- 
lees were  in  any  degree  responsible  for  such  error,  and  hence 
they  ought  not  to  be  prejudiced  thereby. 

The  county  court,  instead  of  committing  a  second  error,  in 
order  to  preserve  its  consistency,  should  have  corrected  the 

m 

first,  and  made  its  judgment  conform  to  the  law  and  facts  of 
the  case. 

The  only  available  error  presented  by  the  record  is  as  to 
the  matter  of  costs.    On  the  7th  of  December,  1869,  appel- 
lants moved  the  court  to  remand  the  proceeding  to  the  county 
court,  which  motion  was  overruled.    As  said  motion  ought  to 
have  prevailed,  the  appellees  are  responsible  for  all  costs 
incurred  in  the  circuit  court  by  either  party  subsequent  to 
that  time,  as  well  as  for  all  costs  in  and  about  the  various 
^frrits  of  ad  quod  damnum  sued  out  in  the  circuit  court     In 
so  fitr  as  the  judgment  for  costs  does  not  conform  to  this  view 
of  the  case,  the  same  is  reversed,  and  the  cause  remanded  for 
its  oorrecfion.    In  all  things  else  the  judgment  of  the  circuit 
ooiu^  is  affirmed. 
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Oa8B  64— petition  ORDINARY— Mat  8. 

Robinson  v.  Jennings. 

▲  FPXAL    7B0M    OARBABD    CIBOUXT    OOVBT. 
1.   SUBBTT  PATINO  THB  nBBT — ^HIB  BIGHT  OF  ACTIOir  AOCBUBB  agUDSt  lui 

principal  and  against  his  co-sureties,  for  the  debt  or  for  coatribntion, 
for  each  payment  at  the  date  thereof.  (Revised  Statutes,  sectioD  7, 
chapter  97.) 

He  may  sue  a  co-surety  separately,  or  as  a  joint  defendant  with 
the  prindpal,  when  and  as  often  as  he  make  payments. 

8.  FtYB  tears'  LnOTATION  WILL  BAB  SUBBTT's  BIGBT  OF  AOnOB  Sgtilttl 

his  principal  and  co-sureties,  on  the  implied  contract  to  pay  or  ood* 
tribute.     (Revised  Statutes,  section  2,  article  8,  chapter  68.) 


/  V For  Appellanl^ 


Geo.  R.  MgKeb, 

W.  O.  BRADLETt 

CITED 

Story's  Equity  Jurisprudence,  sees.  492,  498,  76,  77, 78, 89, 97. 
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Revised  Statutes,  sec.  2,  art  8,  chi^  68. 
Pitman  on  Principal  and  Surety,  sea  15. 
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Chitty  on  Contracts,  597-815.  Adams's  Equity,  289. 
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Owsley  &  Burdett, For  Appelles^ 
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JUDGE  PETEBS  dblitxrkd  tbs  opiniov  ov  ths  oovbt. 

In  1861  appellant  and  appellee,  as  joint  sureties  of  T.  B.  & 
A.  J.  Jennings,  executed  a  note  to  John  H.  Miller  for  three 
thousand  five  hundred  and  seventy-five  dollars.  On  the  23d 
of  January,  1862,  appellant  paid  on  said  note  one  thousand 
dollars.  The  principal  obligors  being  insolvent,  the  sureties 
paid  no  more  of  said  note,  having  been  released  therefrom  by 
a  contract  between  the  principals  and  the  holder  of  the  note 
for  indulgence  by  the  payment  of  usurious  interest. 

In  February,  1868,  appellant,  upon  notice  previously  given, 
moved  the  Grarrard  Grcuit  Court  for  a  judgment  against  ap- 
pellee for  the  one  half  of  the  amount  he. had  paid  Miller  on 
said  note,  with  interest  from  the  time  of  payment.     Among 
other  matters  of  defense,  the  statute  of  limitations  was  relied 
upon  and  pleaded  as  a  bar  to  the  proceedings.     The  motion 
was  dismissed,  and  appellant  excepted,  and  had  a  bill  of  excep- 
tions prepared  for  the  circuit  judge  to  sign  in  order  to  bring 
the  case  to  this  court ;  but  by  some  inadvertence  it  was  not 
signed  nor  filed  during  the  term  at  which  said  motion  was 
tried,  and  the  time  not  extended  at  that  term  for  preparing 
and  filing  the  same. 

At  the  succeeding  term  of  the  court  application  was  made 
to  the  judge  to  sign  the  bill  of  exceptions  and  order  it  to  be 
£led  nunc  pro  tunc.  This  he  refused  to  do,  and  appellant 
then  filed  this  petition  in  equity  to  obtain  the  relief  he  had 
fidled  to  get  in  the  last-named  motion ;  but  the  relief  sought 
mras  refused,  and  of  that  appellant  complains. 

Ajo.  important  preliminary  question  is  presented,  whether 
the  statute  of  limitations,  which  is  pleaded,  is  available  as  a 
bar  to  the  original  motion.  If  so,  appellant  has  not  been 
prejadioed  by  the  subsequent  rulings  of  the  court  below,  and 
a  decision  of  them  by  this  court  may  be  dispensed  with. 

Section  7,  chapter  97,  2  Kevised  Statutes,  398,  provides 
that  ^vrh^re  a  surety  pays  the  whole  or  any  part  of  a  debt  or 
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liability  for  which  he  is  bound  as  such,  he  may  recover  the 
amount,  with  interest  fix>m  time  of  payment,  from  the  prin- 
cipal by  action  at  law,  or  by  motion  after  ten  days'  notioe  in 
¥nriting.  He  may  sue  a  co-surety  separately  or  as  a  joint' 
defendant  with  the  principal  in  such  proceeding,  and  in  like 
manner  recover  judgment  against  him  separately  or  jointly  at 
the  same  time  for  his  proper  part  of  the  debt  or  liability  so 
paid,  as  if  the  sureties  were  the  sole  obligors;  and  if  one  or 
more  of  several  co-sureties  be  insolvent,  or  reside  oat  of  the 
state,  the  recovery  against  the  solvent  and  resident  surety  or 
sureties  shall  also  be  for  a  proper  part  of  the  share  of  liability 
pertaining  to  such  ijisolvent  or  non-resident  surety.  If  the 
surety  afterward  make  further  payment  on  the  debt  or  lia- 
bility, he  may  again  have  like  remedy  therefor. 

It  is  difficult  to  conceive,  from  the  plain,  unambiguoos  lan- 
guage of  the  statute,  how  a  doubt  can  arise  that  when  a  surety 
pays  money  for  his  principal  he  will  not  have  an  immediate 
cause  of  action  against  his  co-surety  for  contribution;  and  as 
often  as  he  makes  payments  he  may  sue  his  co-suretj  who  has 
paid  nothing,  whether  the  amount  paid  would  be  his  propor- 
tion of  the  whole  debt  or  not  The  language  of  the  statute 
admits  of  no  other  construction. 

The  original  motion  against  appellee  for  contribution  was 
a  proceeding,  under  the  statute  referred  to,  to  enforce  a  liability 
created  by  it,  and  the  cause  of  action  accrued  when  the  money 
was  paid ;  consequently  the  demand  was  barred  under  section 
2,  article  3,  chapter  63>  2  Revised  Statutes,  127. 

But  even  if  the  liability  arose  under  an  implied  contract 
to  pay  or  contribute  for  so  much  money  laid  out  and  expended 
for  the  use  of  appellee,  and  not  under  the  statute,  still  it  is 
manifest  that  the  cause  of  action  accrued  when  the  money  was 
paid;  and  more  than  five  years  having  elapsed  from  that 
period  to  the  time  when  the  motion  for  oontribotion  was 
made,  the  statute  interposed  a  bar  to  a  recovery. 
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We  conclude  therefore  that  appellant's  motion  was  properly 
dismissed,  and  the  judgment  must  be  affirmed. 
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AFPSAL  VnOM  HEKDXBSOV  OIBCUIT  00I7BT. 

1.   "A  8UBBTT  FOR  AN  EZDCUTOB,   ADIONISTBATOB,  OUARDIAIT,   OB    CUBA- 
TOB,  OB  FOB  A  HmeBlFF  TO  WHOM  A  DBCaSDSNT^S    B8TATB    HAS  BEBN 

TBAN8FERBED,  shall  be  diBcharged  from  all  liability  as  such  to  a  dis- 
tribntee,  devisee,  or  ward,  when  five  years  shall  have  elapsed  without 
snit  after  the  accruing  of  the  cause  of  action,  and  after  the  attaining 
of  full  age  by  the  derisee,  distributee,  or  ward;  but  the  laehsi  of 
one  shall  not  affect  the  right  of  another/'  (Revised  Statutes, 
section  18,  chapter  97,  2  Stanton,  400.) 

S.  TbB  FOBBGOINO  statute  buns  AOAIN8T  MABBTBD  WOMEN,   and  Ib  UOt 

qualified  by  chapter  68  of  the  Revised  Statutes  concerning  limitation 
of  actions,  so  as  to  render  the  savings  therein  provided  in  favor  of 
married  women  applicable  in  cases  against  sureties  provided  for  by 
said  section  18,  chapter  97. 

TuBNEB  &  Tbafton, For  Appellant, 

CITED 
Revised  Statutes,  sections  18,  16,  chapter  97,  2  Stanton,  400. 
Revised  Statutes,  section  28,  article  1,  chapter  87. 
Revised  Statutes,  section  7,  article  8,  chapter  68. 

a  B.  Vakce, ForAppell 
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Angell  on  limitations,  sections  197, 195. 
4  J.  J.  Marshall,  60,  Oldham  v.  Collins. 
Revised  Statutes,  sec.  1,  art  8,  chap.  68;  7&.  sea  2,  art  4. 
Revised  Statutes,  section  18,  chapter  97. 
Revised  Statutes,  section  16,  article  4,  chapter  68. 
2  Saund.  117.      6  Cranch,  8. 
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J.  J.  Marshall,  98,  Burks  v.  Albert. 
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JUDGE  HARDIN  dxliysrxd  thx  oFnnoir  ov  ths  ooubt. 

In  this  action,  prosecuted  against  the  appellants  as  suretieB 
in  the  official  bond  of  J.  H.  Priest^  late  sheriff  of  Henderson 
Countj,  by  the  appellees^  Milton  Warren  and  Victoria  R,  his 
wife,  formerly  Sheets^  to  recover  her  distribative  share  of  the 
estate  of  Eliza  A.  Sheets^  deceased^  which  was  committed  to  the 
sheriff  for  administration,  nnder  section  17  of  the  Ist  article 
of  chapter  37  of  the  Revised  Statutes,  the  defendants  pleaded 
that  more  than  five  years  had  elapsed  after  the  accruing  of  the 
cause  of  action,  and  after  said  Victoria  E.  Warren  had  attained 
to  the  age  of  twenty-one  years. 

From  the  admitted  fiusts  upon  which  the  cause  was  tried  by 
the  court,  by  consent  without  the  intervention  of  a  jary,  it 
appears  that  said  estate  was  committed  to  the  hands  of  the 
sheriff  in  August,  1858;  that  said  Victoria  E.  was  of  age  in 
March,  1861,  and  this  suit  was  commenced  in  April,  1870,  she 
having  been  the  wife  of  her  co-plaintiff  since  the  year  1857. 

The  court  below  seems  to  have  been  of  the  opinion  that, 
notwithstanding  the  lapse  of  five  years  since  the  cause  of 
action  accrued  and  since  Mrs.  Warren  became  of  age,  the 
plaintifib  were  protected  by  her  coverture  from  the  operation 
of  the  13th  section  of  chapter  97  of  the  Revised  Statutes,  in 
relation  to  ^^  sureties  and  co-obligors,''  and  therefore  rendered 
a  judgment  for  the  plaintifis,  from  which  the  defendants  ha^e 
appealed  to  this  court. 

The  statute  referred  to  expressly  discharges  the  sureties 
from  all  liability  in  a  case  like  this  ''when  five  years  shall 
have  elapsed  without  suit  after  the  accruing  of  the  caose  of 
action,  and  after  the  attaining  of  full  age"  by  the  distributee, 
and  contains  no  saving  provision  in  favor  of  married  women. 
It  is  manifest  therefore  that  the  action  was  barred  unless  said 
section  of  the  statute  should  be  construed  in  connection  with 
the  general  limitation  enactments  of  chapter  63  of  the  Revised 
Statutes.     But  while  the  provisions  of  section  13  of  chapter  97 
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limit  the  right  of  action  against  a  class  of  sureties,  they  seem 
to  ns  also  to  evince  a  legislative  intention  to  define  the  nature 
and  extent  of  the  responsibility  to  be  incurred  by  the  contract 
of  suretyship,  and  to  protect  the  surety  against  a  continuance 
of  his  liability,  which  under  other  provisions  of  the  law  might 
otherwise  occur.  We  are  of  the  opinion  therefore  that  the 
section  referred  to  of  chapter  97  is  not  qualified  by  the  pre- 
vious chapter  concerning  limitation  of  actions,  so  as  to  render 
the  savings  therein  provided  in  favor  of  married  women  appli- 
cable in  this  case. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial  and  other  proceedings  consistent  with 
this  opinion. 


Cabb  «6-iPEnTI0N  ORDINARY— May  10. 

Gill's  adm'x  v.  The  Kentucky  and  Colorado  Grold 

and  Silver  Mining  Co. 

▲FPBAL  7B0M  JSymSON  OOTTBT  07  COMMON  PLXAS. 
I.    BUBSCBIFTION  OF  STOCK  IN  A  OOBFORATION    ENFOBCED    BT  SUTT. — ^Tho 

sabecriber  signed  a  writing  of  the  following  import :  *'  We^  ths  tub- 
9criher9j  o/grBe  to  taks  ths  number  of  9hare$  get  opponte  our  names  in 
the  Kentucky  cuid  Colorado  Gold  and  Silver  Mining  Company ^  organised 
under  a  charter  from  the  General  Assembly  of  the  eommontoeaUh  of 
Kentucky,  Capital  stock  of  send  company  to  be  two  hundred  tho^uand 
dollars^  ditided  into  shares  of  one  hundred  dollars  each  ;  "  and  oppo- 
site hifi  name  **  one  hundred  shares  ^^  is  set  down.    Beld — 

When  the  charter  of  the  company  defines  the  terms  of  subscription 
^or  stock,  it  is  only  necessary  that  the  writing  signed  by  subscribers 
mh^^  show  an  intention  to  become  stockholders,  and  the  number  of 
■nbscribed  for.  (2  Met  814.) 
taking  of  stock  in  a  corporation  creates  a  contract,  express  or 
fjaapliedy  to  pay  for  it  in  the  mode  prescribed  by  the  charter. 
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8.  Whether  an  incorporated  eompany  wu  or  not  properly  orgatiiui  ic 
cording  to  its  charter,  is  a  question  that  can  not  be  made  coUatenlly, 
but  most  be  made  by  a  direct  proceeding  against  the  corpontion. 
(6  Litt  45;  9  R  Hon.  71 ;  16  B.  Hon.  5.) 

4  The  remedy  againat  a  delinquent  suhseriher  is  to  enforce  payment  by  t 
judgment  for  the  money,  and  not  by  a  forfeiture  or  sale  of  the  stock. 
(16  B.  Hon.  5;  2  Met  814.) 

6.  The  eorporation  can  have  no  "legal  exietenee  out  of  the  "boundary  cf  (kit 
itate,  the  sovereignty  which  created  it,  and  may  enforce  its  lawful 
contracts  in  this  state ;  but  whether  it  can  exercise  any  power  in 
another  state  depends  upon  the  will  of  that  sovereignty.  (5  Bash,  68.) 


Cha£u  a.  Gill, 
Atchison  &  Joseph 


*    '    *    > ForAppelhnt^ 

CITED 
'  Act  of  February  16,  1866,  incorporating  appellee. 
8  Mass.  188,  N.  Bedford  &  Bridgewater  Turnpike  R*d  Co.  t.  Adami. 
17  B.  Monroe,  362,  Bull,  &a  ▼.  Hanragan. 
14  Mass.  286,  Franklin  Glass  Company  y.  White. 
Law  Register,  February,  1871,  p.  125,  Lyons  t.  O.  A.  ft  M.  R  R.  Col 

Hagak  &  DuFUT, For  Appellee, 

CITED 

Act  of  February  16,  1866,  incorporating  appellee. 
Angell  ft  Ames  on  Corporations,  588-586,  509, 570. 
Story's  Conflict  of  Laws,  7,  28. 
mil  ft  Denio,  188.  20  Barbour,  155. 

1  Redfleld  on  Railways,  66,  70,  186,  167. 
16  B.  Monroe,  5,  858,  868.  10  Watts,  864 

3  Metcalfe,  188,  282,  502.  8  Pickering,  885. 

27  Connecticut,  142,  282.  11  Gushing,  285. 
26  Barbour,  202.  7  Metcalfe,  592. 

5  Harris  ft  Johnson,  122.  8  Georgia,  486. 
1  Blackford,  80,  270.                  18  Petera,  521. 

1  Missouri,  6.  11  Paige,  685. 

4  Comstock,  468.  14  Peters,  122. 
21  Barbour,  454.  5  Bush,  69. 

1  Beas.  N.  J.  Rep.  81.  1  Humphrey,  1. 

6  B.  Monroe,  599.  7  Barbour,  599. 

2  Red.  on  Railways.  621.  8  Indiana,  892. 
15  New  Hampshire,  162.  6  Georgia,  180. 

28  Pennsylvania,  81  a  6  Jones  (Law),  88. 
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18  Indiana,  404.  22  Connecticat,  485. 

6  Massachusetts,  40.  16  Alabama,  872. 

8  Sand.  (New  York)  466.  16  Ohio,  07. 

6  H.  &  J.  (Md.  Rep.)  22.  21  Vermont,  80. 
6  HorL  A  Nor.  88.  5  Alabama  (Rep.)  786. 

2  Price's  Ex.  R  08.  2  Bibb,  276. 

JUDGE  PETERS  dslitsbsd  thx  opikion  ov  thx  covbt. 

This  action  was  brought  by  appellee,  a  corporatioii  created 
by  an  act  of  the  Legislature  of  Kentucky,  approved  Feb.  16, 
1866,  entitled  '^  an  act  to  incorporate  the  Kentucky  and  Colo- 
rado Grold  and  Silver  Mining  Company,''  against  appellanPs 
intestate,  sued  as  a  stockholder  in  said  company  for  calls  on 
unpaid  stock  subscribed  by  the  intestate. 

The  law  and  facts  were,  by  agreement  of  the  parties,  sub- 
mitted to  the  judge  of  the  Jefferson  Court  of  Common  Pleas, 
a  jury  having  been  dispensed  with ;  and  judgment  having  been 
rendered  in  favor  of  the  plaintiff  below,  appellant  now  seeks  a 
reversal. 

The  action  was  brought  on  a  writing,  signed  by  the  intes- 
tate, of  the  following  import:  ''We,  the  subscribers,  agree  to 
take  the  number  of  shares  set  opposite  our  names  in  the 
STentucky  and  Colorado  Gold  and  Silver  Mining  Company, 
organized  under  a  charter  from  the  General  Assembly  of  the 
commonwealth  of  Kentucky.    Capital  stock  of  said  company 
to   be  two  hundred  thousand  dollars,  divided  into  shares  of 
one  Lundred  dollars  each."    And  opposite  to  the  name  of  the 
intestate  one  hundred  shares  are  set  down. 

Appellant  insists  that  the  intestate  did  not  become  a  stock- 
bolder  in  said  company  by  signing  said  paper ;  that  it  can  not 
niaintain  an  action  on  it  against  his  personal  representative ; 
that  the  writing  only  constitutes  a  contract  between  the  signers 
thereof  that  each  of  them  would  take  the  number  of  shares  in 
eaid,  company  set  opposite  their  names ;  and  that  if  either  of 
them  f^il^  in  ^hat,  the  others,  or  such  of  them  as  had  com- 
olied,    m.ight  sue  the  delinquent  or  delinquents  for  the  breai'h; 
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and  that  the  utmost  the  company  could  do  in  any  event  would 
be  to  forfeit  the  stock  of  the  non-conforming  subscribers. 

The  5th  section  of  the  act  incorporating  appellee  (SessioD 
Acts,  1865-6^  pages  655^  656)  provides  that  said  corporators, 
or  any  of  them,  may  open  books  of  subscription,  and  receive 
subscriptions  to  the  capital  stock  of  said  company  here'n 
inoorporated;  and  books  of  subscription  may  be  opened  klA 
subscriptions  received  at  such  time  and  places,  and  upon  sacb 
notices  thereof,  as  any  three  of  said  incorporators  may  dee^i 
right  and  proper ;  and  when  forty  thousand  dollars  are  sal  • 
scribed  and  paid  in,  shall  call  a  meeting  of  the  stockholdei^ 
to  elect  directors,  who  shall  hold  office  until  the  regular  annoii^ 
election* 

Section  6  of  said  act  provides  that  the  stock  shall  be  paid 
in  such  installments  and  at  such  times  as  the  board  of  directors 
may  require. 

The  charter  does  not  require  that  there  should  be  a  promise 
or  agreement  in  ¥nriting  on  the  part  of  the  subscribers  to  pay 
to  the  eompany  the  amount  subscribed  by  them  in  stock.  li 
authorized  the  corporators  therein  named  to  open  books  and 
receive  subscriptions  at  such  times  and  places  and  on  sucb 
notices  as  any  three  of  them  should  deem  right  and  proper. 

It  is  usual  for  subscriptions  of  stock  to  be  made  under  a 
writing  containing  a  stipulation  that  the  subscribers  are  to 
pay  the  sums  annexed  to  their  names  as  they  may  be  required 
by  the  president  and  directors  of  the  company.  Bat  soch  a 
stipulation  is  not  necessary  under  a  charter  like  this,  b  which 
the  terms  of  the  contract  between  the  company  and  the  stock- 
holders are  created  and  defined  by  the  act  of  incorporation 
itself. 

In  subscribing  for  stock  it  is  only  necessary  that  the 
writing  should  indicate  an  intention  to  become  a  stockholder 
and  the  number  of  shares  that  are  taken  bv  the  subscriber. 

The  taking  of  stock  in  a  corporation  creates  a  contract, 
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express  or  implied,  to  pay  for  it  in  the  mode  prescribed  b} 
the  charter.  Such  is  the  ruling  of  this  court  in  Fry's  ez'*r  v, 
Lexington  and  Big  Sandy  Railroad  Company,  2  Met.  314. 

That  appellant's  intestate  subscribed  for  one  hundred  shares 
of  stock  in  said  company  is  satisfactorily  established  by  the 
evidence*  It  furthermore  appears  that  he  considered  himself 
a  stockholder,  acted  as  such  in  the  election  of  directors,  made 
large  payments  on  his  stock;  and  that  he  was  legally  and 
properly  a  stockholder  in  the  company  can  not  be  doubted. 
{Ibid.) 

It  is  in  the  next  place  insisted  that  the  company  was  never 
properly  organized,  because  there  is  no  sufficient  evidence  that 
it  has  paid  one  hundred  dollars  into  the  treasury  of  this  state, 
and  obtained  the  certificate  of  the  auditor  of  the  payment,  or 
if  it  ever  was  made  it  was  not  done  in  proper  time  to  give  the 
corporation  vitality. 

By  a  proviso  to  the  last  section  of  the  act  of  incorporation 
it  is  not  to  go  into  effect  until  the  company  shall  have  paid 
one  hundred  dollars  into  the  treasury  of  this  state,  and  ob- 
tained the  certificate  of  the  auditor  of  the  payment. 

The  evidence  of  the  payment  is  dispensed  with  by  the  ad- 
mission of  the  fact,  as  shown  by  the  bill  of  exceptions.  And 
it  would  have  been  a  vain  and  useless  thing  to  have  paid  the 
money  into  the  treasury  before  the  requisite  amount  of  stock 
nvas  subscribed,  and  other  things  preliminary  to  an  organi- 
zation. 

By  the  proviso  referred  to  the  act  was  not  to  go  into  effect 
until  the  one  hundred  dollars  were  paid  into  the  treasury.  No 
tinac  was  prescribed  within  which  payment  was  to  be  made; 
but  virhenever  it  was  made  the  act  took  effect,  and  the  payment 
would  retroact  so  as  to  effectuate  and  make  valid  all  that  had 
been  praviously  done  consistent  with  the  act. 

Sesldes,  it  was  held  by  this  court  in  Wight  v.  Shelby  Rail- 
road   Oompauy,  1GB.  Mon.  5,  that  whether  an  incorporaied 
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company  was  or  not  properly  organized  according  to  its  charter 
18  a  question  that  can  not  be  made  collaterally,  bat  most  be 
made  by  a  direct  proceeding  against  the  corporation.  (5  litt 
46;  9  B.  Mon.  71.) 

The  objection  therefore  to  the  organization  of  the  company 
most  be  disregarded.  And  for  the  same  reason  the  objection 
to  the  company  on  accoant  of  the  manner  of  opening  the  books 
for  sabscriptions  most  be  unavailing. 

Appellant,  after  in  his  answer  denying  that  the  company 
had  ever  legally  adopted  any  by-laws  for  the  management  of 
its  affidrSy  now  insists  that  appellee  had  no  power  under  its 
by-laws  to  make  the  call  for  which  this  action  is  brought.  If 
the  company  had  adopted  no  by-laws,  then  under  the  charter 
it  had  the  power  to  make  calls  of.  payments  for  stock  on  the 
subscribers  at  such  times  as  the  directors  should  order.  Bul^ 
admitting  that  the  by-laws  were  properly  adopted,  as  contended 
for  by  appellant's  counsel  in  argument,  still  it  does  not  appear 
that  the  call  sued  for  was  required  by  the  order  of  the  board 
of  directors  to  be  paid  within  one  year  after  he  had  paid  eighty 
per  cent,  of  his  stock.  It  is  alleged  in  the  petition  that  on  the 
17th  of  December,  1866,  a  call  for  the  payment  of  five  per 
cent,  of  the  amount  of  stock  subscribed  was  made,  but  when 
the  payment  was  to  be  made  is  not  stated;  but  it  is  alleged 
that  appellant's  intestate  was  notified  of  the  call  on  the  20th 
of  August,  1869,  that  payment  was  required  to  be  made  on  the 
20th  of  September  following;  so  that  the  call  is  not  incon- 
sistent with  the  by-laws  nor  the  act  of  incorporation. 

Finally,  it  is  insisted  that  if  the  call  was  legally  made,  still 
the  corporation  can  not  enforce  the  payment  thereof  by  a  judg- 
ment for  the  money,  but  that  the  remedy  is  by  a  fiirfeitore  or 
sale  of  the  stock  in  the  company ;  and  in  support  of  this  posi- 
tion several  Massachusetts  cases  are  referred  to  as  authority, 
besides  being  in  conflict  with  the  doctrine  as  established  by 
this  court  by  several  adjudications,  and  especially  the  ctse  of 
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Fry's  executor  v.  Lexington  and  Big  Sandy  Railroad  Com- 
pany,  swpra.  In  Wight  v.  Shelby  Railroad  Company  it  is  said 
that  the  decisions  of  the  Massachusetts  cases  on  the  questions 
involved  in  that  case^  which  are  similar  to  the  one  in  this  case, 
have  not  been  followed  by  this  court. 

Appellee  can  have  no  legal  existence  out  of  the  boundary 
of  this  state,  the  sovereignty  which  created  it,  and  may  enforce 
its  lawful  contracts  in  this  state;  but  whether  it  can  exercise 
any  power  in  Colorado  depends  upon  the  will  of  that  sover- 
eignty. (Phoenix  Insurance  Company  v.  The  Commonwealth, 
5  Bush,  68,  and  authorities  cited.)  But  that  question  does  not 
arise  in  this  controversy. 

As  the  judgment  of  the  court  below  conforms  to  th&e 
riews,  the  same  must  be  affirmed. 


Cash  67— INDICTMENT— May  10. 

Reed  v.  Commonwealth. 

AFPXAL  TBOM  M'CRAOKSN  OIBCUIT  OOTTBT. 
1,    OwnSBflHIP  OF  THE  FBOPERTT  1CU8T  BB  AYEBBED  IK  AN   IimiCTIfSRT 

v^R  LABCENT,  uiiless  801116  excuse  appears  and  is  ayerred  for  the 
omission,  as  that  the  owner  is  to  the  grand  jniy  unknown.    (2  Bishop 
on  Criminal  Procedure,  sec  707.) 
2     SuifViczENT  ATEEMKNT  OF  owKEBSHiF  OF  THE  PBOFEBTT,  in  the  indict- 
ment in  this  case,  was  that  the  money  and  effects  were  ^^the  property  of 
ths  TermeuM  River  Ptuiket  Co.,  D.  TT.  Suaan,  Settle  Brothers,  and  otkere:^ 
ThU  itue  iuffieiently  explieit,  testing  it  by  the  rule  that  "no  indict- 
ment is  insufficient,  nor  can  the  trial,  judgment,  or  other  proceeding 
tiiereon  be  affected  by  any  defect  which  does  not  tend  to  the  preju- 
clice  of  the  substantial  rights  of  the  defendant  on  the  merits.'*  (Crim- 
inal Code,  sec.  129;  Commonwealth  y.  Megowan,  1  Met  868.) 

0      'W'iffVR    THE  SVniENCB  WAS  NOT  EMBODIED  IN  THE  BBOOBD,   the  Court 

o^  Appeals  will  presume  it  was  such  as  to  sustain  the  action  of  the 
^^01X1%  00  far  as  that  action  could  depend  on  the  character  or  snffi- 

Vol.  VIL— 42 
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dency  of  the  eyidence.  And  in  sach  a  case  the  Ooort  of  Appeili 
ooold  not  rererae  for  any  ruling  in  regard  to  inatmctionBy  mdesil 
was  manifestly  erroneoas  in  riew  of  the  iarae  being  tried,  let  tD6 
eridence  be  what  it  might. 

4.  IH8TBUGTION8  XTOT  BB  OBJBCISD  TO  WHSBT  OFFKBSD. — ^If  objeCtlQIiabla 

instmctionB  are  asked  and  paeeed  npon  at  the  instance  of  the  com- 
monwealth without  objection,  and  onZy  exoepted  to  when  gi^en^  tbe 
objectior  will  not  be  ayailable  as  a  ground  of  reyeraal  in  the  Court 
of  Appeals.    (Kennedy  A  Bro.  ▼.  Cunningham,  2  Met  038.) 

BsAHLETTE,  DuBRETT  &  Bbiogs,    •    •    .     FoF  Appellant, 

CITED 
Wharton's  Am.  Grim,  Law,  2d  ed.,  pp.  107-9,  670,  563,  504. 
Criminal  Code,  sees.  884,  271,  272,  128,  128,  129,  286L 
2  Bishop  on  Criminal  Procedure,  sea  707. 
1  BUhop  on  Crim.  Pro.  sees.  829,  800,  297,  808,  801,  498,  498. 
1  Metcalfe,  868,  Commonwealth  t.  Megowan. 
1  Duvall,  90,  Mount  y.  Commonwealth. 
1  Metcalfe,  870,  Commonwealth  y.  Payne. 

John  Rodman,  Attorney-General,     •     •     •     For  Appellee^ 

CITED 
2  Russell  on  Crimes,  pp.  97,  86,  101. 
Wharton^s  American  Criminal  Law,  p.  661. 

JUDGE  HARDIN  DXLryEBXD  tkx  oranoir  ov  trb  ooxnrr. 

The  appellant,  having  been  indicted,  tried,  and  oonvictod 
of  the  crime  of  larceny,  and  sentenced  to  confinement  in  the 
penitentiary  for  three  years  and  nine  months,  has  appealed  to 
this  court  for  a  reversal  of  the  judgment.  His  oounael  inast 
that  the  court  below  erred  to  his  prejudice:  !•  In  refusing 
to  arrest  the  judgment  3  and  2.  In  its  rulings  on  motions  to 
instruct  the  jury. 

The  first  objection  involves  the  inquiry,  whether  the  in- 
dictment states  facts  constituting  a  public  ofiense  within  the 
jurisdiction  of  the  court  (Criminal  Code,  section  271.)  He 
indictment  is  indisputably  good,  unless  it  is  true,  as  contended, 
that  the  ownership  of  the  money  and  property  alleged  to  have 
been  stolen  is  not  sufficiently  averred,  nor  the  &ilare  to  do  so 
explained  in  the  indictment. 
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The  allegation  on  this  subject  is^  that  the  money  and  efieots 
were  ^Hhe  property  of  the  Tennessee  River  Packet  Company, 
D.  W.  Swan,  Little  Brothers,  and  others/'  Conceding  the 
principle  that  an  indictment  for  larceny  must  allege  the  own- 
ership of  the  property  unless  some  excuse  appears  and  is 
averred  for  the  omission — as  that  the  owner  is  to  the  grand 
jurors  unknown  (2  Bishop  on  Criminal  Procedure,  sec.  707) — 
it  seems  to  us  that  the  averment  of  ownership  in  this  case  is 
mijBBciently  explicit,  testing  it,  as  we  must,  by  the  rule  that 
''  no  indictment  is  insufficient;  nor  can  the  trial,  judgment,  or 
other  proceeding  thereon  be  affected  by  any  defect  which  does 
not  tend  to  the  prejudice  of  the  substantial  rights  of  the 
defendant  on  the  merits.  (Criminal  Code,  section  129 ;  Com- 
monwealth v.  Megowan,  1  Metcalfe,  386.) 

On  the  question  whether  the  court  misruled  the  law  on  the 
motions  to  instruct  the  jury,  it  may  be  observed  that,  as  the 
evidence  is  not  embodied  in  the  record,  this  court  will  presume 
it  was  such  as  to  sustain  the  action  of  the  court,  so  far  as  the 
correctness  of  that  action  could  depend  on  the  character  or 
sufficiency  of  the  evidence;  and  we  could  not  reverse  the 
jadgment  for  any  ruling  in  regard  to  instructions,  unless  it 
y^BB  manifestly  erroneous  in  view  of  the  issue  being  tried,  let 
the  evidence  be  what  it  might.    Thus  testing  the  correctness 
of*  the  decisions  of  the  court,  we  are  clearly  of  the  opinion 
that  it  committed  no  available  error  in  refusing  to  give  either 
of   the  instructions  asked  by  the  appellant.     Some  of  the 
instructions  given  at  the  instance  of  the  commonwealth  are 
objectionable;  but  as  they  were  asked  and  passed  upon  with- 
out objection,  and  the  appellant  only  excepted  to  the  instruo- 
tions  when  given,  as  appears  from  the  bill  of  exceptions, 
the   objection  is  not  now  available  as  a  ground  of  reversaL 
(Kennedy  &  Bro.  v.  Cunningham,  2  Metcalfe,  538.) 
'Wherefore  the  judgment  is  affirmed. 
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Case  68— PBTTnON  EQUTTT— Hat  11. 

Hopson's  executor  v.  Commonwealth  for  use  of 

Shipp,  &c. 

▲FPKAL  VBOM  TRXOO  OlftOiriT  OOUBT. 
1.   *'GhILDBBN"    DOBB    not    INCLUDB    GBAinX3miJ>RBH    IN    THIB    QASB.-' 

''The  balance  of  the  money  arising  from  the  sale  of  my  penoml 
estate,  after  paying  my  just  debts,  I  desire  that  it  shall  be  eqaally 
diTided  among  my  ehildren,^^ 

Testator,  at  the  time  this  will  was  written,  had  three  liTing  chil- 
dren, and  grandchildren  by  two  other  children,  who  were  then  deid. 

The  grandchildren  took  no  part  of  the  personal  estate  under  the 
above  clause  of  the  wilL 

S.   DiSTRIBUTBBS   ABB    B8T0PPKD    FROM    AS8KRTINO    CLAIM    AQAimT   TBM 

KXBCUTOB  on  account  of  money  paid  by  him,  with  their  knowledge, 
consent,  and  approbation,  to  persons  who  were  believed  to  be,  but 
who  were  not,  distributees  under  the  wilL 
t.  Instead  of  distributing  the  fund  arising  under  the  above  clause  of  the 
will  among  the  three  living  children,  by  the  mutual  mistake  of  sU 
the  parties  and  their  counsel,  and  with  their  knowledge,  consenti  and 
approbation,  the  executor  distributed  said  fund  by  giving  one  fifth 
thereof  to  each  of  the  three  living  and  to  the  representativeB  of  each 
of  the  two  dead  children.  The  living  children  are  held  to  bo 
estopped  from  asserting  claim  against  the  executor  for  the  difference 
between  the  fifth  actually  received  and  the  third  of  the  fond  to 
which  they  were  each  entitled  under  the  wilL 

4.  WhKN  two  OB  MOBS  PERSONS  HAVB  ST7VFEBBD  LOSS  BT  MUTUAL  XIBTAKl^ 

relief  will  not  be  given  to  a  portion  of  the  parties  by  ft!»»ft»wg  the 
entire  loss  upon  one,  unless  it  can  be  shown  that  he  was  in  flome 
degree  responsible  for  the  existence  of  the  mistake. 

Thob.  C.  Dabney, For  AppeUttil» 

CITED 
Revised  Statutes,  sections  16,  18,  chapter  106,  2  Stanton,  Ml. 
Revised  Statutes,  section  1,  chapter  4A,  2  Stanton,  1. 
Revised  Statutes,  section  17,  chapter  80,  1  Stanton,  4261 
2  Duvall,  885-841,  Dunlap  v.  Shreve's  exV. 
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*    *    *    > For  Appellees, 


R.  T.  PetbeE|  • 
John  Sobman^ 

CITED 

Revised  Statutes,  2  StantuD,  2. 
4  Metcalfe,  889,  Sheets  ▼.  Gmbbs. 
2  Duvall,  884,  Dixnlap  ▼.  Shreve's  ex>. 
1  IhiTall,  214,  Renaker  v.  Lemon. 

JUDGE  LINDSAY  dxliyxrxd  thx  opikiov  of  thx  oottrt. 

Morgan  Hopson,  of  Trigg  Coanty,  died  in  the  latter  part 
of  the  year  1857,  having  first  made  and  published  his  last 
will  and  testament. 

The  latter  portion  of  the  6th  clause  of  said  will  is  in  these 
words:  ^'I  give  to  my  son  Joshua  Hopson  fifteen  hundred 
dollars  extra  out  (of)  my  personal  estate ;  and  the  balance  of 
the  money  arising  from  the  sale  of  my  personal  estate,  after 
paying  my  just  debts,  I  desire  that  it  be  equally  divided 
between  my  children.  My  slaves  I  desire  shall  descend  in 
accordance  with  my  deed  of  gift  heretofore  made,  which  is  on 
record  in  the  clerk's  office  of  the  Trigg  County  Court.'' 

At  the  time  this  will  was  written  the  testator  had  three 
living  children — Joshua  Hopson,  whom  he  appointed  his 
executor;  Mildred  T.  Johnson,  wife  of  the  appellee  J.  L.  C. 
Johnson ;  and  Elizabeth  Shipp,  now  deceased,  then  the  wife 
of  the  appellee  W.  M.  Shipp.  Two  of  the  testator's  children 
had  previously  died,  leaving  issue ;  viz.,  William  Hopson  and 
Isabella  Thompson. 

The  executor  proceeded  to  execute  the  will ;  and  upon  a 

settlement  made  by  him  with  the  Trigg  County  Court  on  the 

25th  of  April,  1864,  it  was  ascertained  that  the  net  amount 

then  in  his  hands,  aft;er  deducting  the  ^'fifteen  hundred  dollars 

extra"  devised  to  him,  was  the  sum  of  J15,904.90.    This 

amount  he  distributed  among  the  three  living  children,  of 

-which  he  was  one,  and  the  issue  of  the  son  and  daughter  who 

hdd  died  before  the  will  of  their  ancestor  was  written,  giving 
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to  each  living  child  and  to  the  representatives  of  each  of  the 
dead  children  one  fifth  of  the  net  sorplus  of  the  personalty. 

A  little  more  than  two  years  thereafter  the  execator  suc- 
ceeded in  collecting  the  further  sum  of  $2,677,59  on  a  daim 
which  seems  to  have  been  regarded  as  worthless. 

In  1867  Johnson  and  wife  and  Shipp  and  wife  mstitated 
separate  suits  in  the  Trigg  Circuit  Court,  setting  up  these 
hcts,  and  claiming  that  under  the  provisions  of  the  will  of 
Morgan  Hopson  the  two  femes  were  entitled  each  to  one  third 
of  the  surplus  of  his  personal  estate,  and  that  the  execator 
was  responsible  to  them  for  the  difierence  between  the  one 
fifth  they  had  theretofore  received  and  the  one  third  to  which 
they  were  entitled. 

The  executor,  one  of  the  appellants,  by  his  answer  to  the 
two  actions,  which  were  consolidated,  raised  the  issue  as  to 
the  proper  construction  of  the  will,  and  alleged  that  he  pud 
out  to  the  children  of  his  deceased  brother  and  sister  in  obe- 
dience to  what  was  understood  by  all  the  parties  in  interest  to 
be  the  desire  and  intention  of  their  father,  and  that  these 
payments  had  been  made  with  the  knowledge,  consent,  and 
approbation  of  the  plaintifis  in  the  two  actions;  that  they  had 
set  up  no  claim  under  the  will  to  more  than  one  fifth  each  of 
the  said  surplus ;  and  that  by  reason  thereof  they  were  estopped 
from  claiming  as  against  him  any  portion  of  the  amounts 
paid  over  to  the  children  of  William  Hopson  and  Isabella 
Thompson. 

The  circuit  court  held  that  the  three  children  of  the  testator 
living  at  the  time  his  will  was  written  were  entitled  to  the 
entire  surplus  of  the  personal  estate,  but  that  appellees  were 
estopped  from  claiming  against  the  executor  any  other  or 
greater  amount  than  remained  in  his  hands  undistribnted, 
and  rendered  judgment  in  favor  of  Shipp  as  survivor  of  his 
wife,  who  had  died  pending  the  action,  and  of  Johnson  and 
wife,  for  the  sum  of  $1,338.29  each,  the  entire  net  amonnt 
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remaining  in  the  executor's  hands;  and  from  this  judgment 
both  the  plainti£&  and  defendants  have  appealed. 

The  settlement  of  the  question  as  to  whether  or  not  the 
three  living  children  were  entitled  to  the  entire  surplus  of  the 
personalty  must  depend  upon  the  construction  to  be  given 
to  the  term  ^'children''  in  the  clause  of  the  will  heretofore 
quoted. 

It  seems  that  the  testator^  at  the  time  his  will  was  written, 
was  fidly  advised  of  the  death  of  both  William  Hopson  and 
Mrs.  Thompson;  consequently  it  is  clear  that  he  could  not 
have  intended  to  embrace  them  as  individuals  in  the  class  of 
persons  taking  under  the  devise  in  question.  And  if  their 
children  can  take  what  would  have  been  their  respective 
shares  had  they  been  living,  it  must  be  because  of  the  &ct 
that  the  term  '^children/'  as  used  by  the  testator,  is  compre- 
hensive enough  to  include  also  his  grandchildren. 

Ordinarily  there  is  no  warrant  for  thus  enlarging  the  term, 
and  it  will  not  be  done  except  where  the  will  would  otherwise 
be  inoperative,  or  ^^  where  the  testator  has  shown  by  other 
words  that  he  did  not  use  the  word  in  its  ordinary  and 
proper  meaning,  but  in  a  more  extended  sense.  (Churchill  v. 
Churchill,  2  Metcalfe,  496,  and  authorities  cited;  Sheets  v. 
Grubb's  ex'r,  4  Metcalfe,  341.)  And  none  of  the  statutory 
provisions  upon  the  subject  of  devises  can  be  so  construed  as 
to  abrogate  or  modify  this  well-established  rule  of  construction, 
nor  has  this  court  so  held  in  any  case. 

It  is  clear  that  the  signification  of  the  term  need  not  in 
this  instance  be  extended  to  make  the  will  of  the  testator 
operative  as  to  his  personal  estate;  and  a  careful  scrutiny 
o£  the  entire  instrument  satisfies  us  that  the  testator  fully 
anderstood  the  ordinary  and  popular  meaning  of  the  term 
nsed,  and  that  he  intended  by  its  use  to  convey  the  idea  which 
woald  naturally  and  ordinarily  be  conveyed  by  the  language 
chosen. 
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This  case  differs  materially  from  that  of  Dmilap  v.  Shreve'i 
ex'rSy  2  Davall,  334.  In  that  case  the  birth  and  existence 
of  the  party  churning  under  the  wiU  were  unknown  to  the 
testator,  and  hence  she  could  not  have  been  intentionaUy 
pretermitted ;  and  the  court,  in  its  opinion,  accounts  for  the 
extended  signification  it  gave  the  term  children  by  saying 
'Hhat,  according  to  the  spirit  and  context  of  the  will  and 
the  most  consistent  interpretation  of  the  legatory  clause  under 
which  the  appellant  claims,  fortified  by  the  object  of  the 
statutory  provisions  quoted,  the  testator  intended  by  children 
unnamed  issue  or  descendants  of  dead  parents.'^  No  such 
intention  being  manifested  by  the  will  of  Morgan  Hopeon, 
according  to  its  spirit  and  context,  the  court  below  did  not 
err  in  adjudging  that  under  the  same  the  grandchildren  of  the 
testator  took  no  part  of  the  personal  estate. 

The  next  question,  which  involves  the  application  of  the 
doctrine  of  estoppel,  in  a  case  like  this,  presents  greater  diffi- 
culties. 

From  the  &cts  presented  by  the  record  there  can  be  no 
doubt  but  that  all  the  parties  in  interest  regarded  the  descend- 
ants of  Wm.  Hopson  and  Mrs.  Thompson  as  having  the  right, 
as  representatives  of  their  deceased  parents,  to  share  with  the 
living  children  of  the  testator  the  surplus  of  the  personal 
estate.  The  will  was  so  construed  by  the  counsel  fer  the 
executor,  and  also  by  attorneys  representing  the  appellants 
prior  to  the  institution  of  these  suits.  The  action  of  the 
executor  in  paying  out  the  surplus,  and  the  fact  that  he  ▼•* 
distributing  it  as  fast  as  practicable  in  five  equal  shares,  was 
made  a  matter  of  public  record  in  the  proper  office,  and  this 
record  was  examined  by  the  attorney  representing  the  appel- 
lants, and  the  facts  exhibited  thereby  reported  to  them;  and 
while  some  slight  mistakes  in  the  settlements  of  the  execntor 
were  discovered  and  corrected,  no  objections  whatever  were 
raised  to  the  manner  in  which  the  distribution  was  being  made. 
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It  is  evident  that  for  a  period  of  nearly  ten  years  the  par- 
ties and  their  connsel  were  laboring  nnder  a  mntoal  mistake 
as  to  the  rights  of  the  three  living  children  of  the  testator ; 
and  it  is  further  evident  that  while  laboring  under  this  mis- 
take the  executor,  with  the  knowledge,  consent,  and  approba- 
tion of  the  appellees,  paid  out  to  the  heirs  of  Wm.  Hopson 
and  Isabella  Thompson,  during  the  five  years  next  preceding 
his  settlement  in  April,  1864,  between  six  and  seven  thousand 
dollars  of  money  belonging  to  himself  and  his  two  sisters,  Mrs. 
Shipp  and  Mrs.  Johnson. 

There  can  be  no  doubt  but  that  the  executor  acted  with 
the  utmost  good  faith,  and  that  he  and  the  appellees  consci- 
entiously believed  that  he  was  executing  to  the  letter  the  will 
of  their  father.  Under  such  circumstances  can  the  executor 
in  a  court  of  conscience  be  held  accountable  for  the  mutual 
mistake  of  himself  and  those  complaining? 

It  is  the  peculiar  province  of  courts  of  equity  to  correct  or 
to  relieve  against  mistakes,  but  such  relief  will  not  be  granted 
to  the  party  who  caused  the  mistake,  when  to  correct  it  would 
shift  the  loss  upon  another.    (McKee  v.  Hoover,  1  Mon.  34.) 
And  for  a  like  reason,  where  two  or  more  persons  have  by 
mutual  mistake  suffered  loss,  relief  will  not  be  given  to  a 
portion  of  the  parties  by  shifting  the  entire  loss  upon  one, 
unless  it  can  be  shown  that  he  was  in  some  degree  responsible 
for  the  existence  of  the  mistake.    It  is  true  that  where  money 
has  been  paid  under  a  clear  and  palpable  mistake  of  either 
laur  or  fact,  without  cause  or  consideration,  and  which  in 
conscience  ought  not  to  be  retained,  it  may  be  recovered  back 
firom  the  party  to  whom  it  was  paid.     But  this  is  not  a  pro- 
ceeding against  the  parties  to  whom  the  money  was  paid,  but 
agpainst  an  innocent  party  through  whose  instrumentality  the 
paynoients  were  made. 

"Without  deciding  whether  or  not  the  doctrine  of  estoppel 
can    l>e  made  to  apply  to  a  case  like  this,  we  do  decide  that 
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the  payments  to  the  heirs  of  William  Hopson  and  Tsahella 
Thompson  were,  in  legal  oontemplaiion,  the  joint  payments  of 
the  parties  entitled  to  the  sorplus  of  the  personal  estate  of  the 
testator,  made  by  the  appellant,  Joshua  Hopson,  with  the 
knowledge,  consent,  and  approbation  of  the  appellees;  and 
that  while  they  may  have  their  actions  against  the  parties  to 
whom  the  money  wcu  paid  to  recover  it  back,  if  not  barred 
by  limitation,  neither  one  of  the  parties  making  the  payments 
can  recover  any  portion  of  the  amounts  paid  from  the  others. 

From  this  view  of  the  law  it  results  that  the  court  belo^ 
erred  in  adjudging  to  appellees,  Shipp  and  Johnson  and  wift, 
the  entire  amount  remaining  in  appellant's  hands  undistributed* 
Said  amount  should  have  been  equally  divided  between  the 
three  parties  entitled  thereto. 

For  this  reason  the  judgment  is  reversed  upon  the  appeal 
and  affirmed  upon  the  cross-appeal,  and  the  cause  remanded 
for  further  proceedings  consistent  herewith. 
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Ca8B  69— PETmON  EQUITY— Mat  12. 

City  of  Louisville  v.  McKegney,  &c. 

▲FPXAL  ySOM  LOmSTILLX  OHAVOXBT  OOUBT. 

1.  Ortohancbb — How  PASSED  IN  THB  GiTT  OF  LoxTisYiLLB. — ^The  charter 
of  the  city  of  Louisyille  requires  that  each  board  of  the  conncil  shall 
keep  a  correct  journal  of  its  proceedings  (art  8,  sec.  7),  and  that 
every  proposed  ordinance  which  has  passed  both  boards  shall  be 
approved  and  signed  by  the  mayor  before  it  shall  become  an  ordi- 
nance (sec  6,  art  4). 

8.  Thb  joubnal  RBQunuED  TO  BB  KEPT  by  scctiou  7,  article  8,  of  the  char- 
ter of  the  city  of  Louisville,  should  be  a  veritable  and  abiding  record 
of  the  proceedings  of  each  board,  made  at  the  time,  under  the  direc- 
tion and  control  of  the  board,  by  which  all  could  be  informed  what 
was  done  there,  and  nothing  left  to  the  discretion  or  interpretation 
of  the  clerk. 

8.  Mkmobarda  xadb  bt  thb  clebx  of  the  proceedings,  intelligible  to  no 
one  but  himself,  and  from  which  he  wrote  out  and  had  published 
what  he  understood  to  be  the  ordinances,  are  not  such  a  journal,  and 
are  wholly  insufficient  evidence  of  the  passage  of  ordinances. 

4.   DBnoCTS  IN  THB  00T7N0IL  BB0OBD8  OOULD  NOT  BB  CUBED  AFTEB  JUDO- 

laaxT  BT  THE  ACT  OF  Habch,  1871. — Said  act,  after  judgment  ren- 
dered, could  not  cure  defects  in  the  record  or  legalize  the  evidence 
offered,  and  thereby  make  a  judgment  erroneous  which  was  not  so 
when  rendered. 

T.  L.  BxTBNETT,     . For  Appellant, 

CITED 
Section  12  of  the  charter  of  1870  of  the  city  of  Louisville. 

Jackson  &  Pabsons,    ....     For  Appellee  McKegney, 

CITED 

Sec  7,  art.  8,  of  the  charter  of  1861  of  City  of  Louisville. 

Gooley*s  Constitutional  Limitations,  pp.  118,  77,  78. 

4  Zab.  885,  City  of  Patterson  v.  Society,  &c. 

0  B.  Monroe,  880,  Cheauy  v.  Hooser. 

14  Barbour,  290,  People  v.  Cook  (8  New  York,  67.) 
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8  New  York,  828,  People  ▼.  Saperyisora  of  Gheoaziga 

9  WiBconsin,  292,  State  ▼.  Lean. 
21  Pickering,  67,  Terry  ▼.  Milbuiy. 
8  Ohio  N.  a  488,  Miller  v.  State. 

2  Metcalfe,  66,  Maddoz,  Ac  v.  Graham  St  Enoz. 

Hamilton  Pope^ For  self  and  others, 

CITED 

Charter  of  1861  of  City  of  Lonisyille. 
Elliott*8  Digest,  pp.  799.  664. 

JUDGE  PETERS  dklitbesd  ths  ofikiov  07  thx  coubt. 

This  suit  was  brought  by  the  contractor  against  the  owners 
of  property  fronting  and  adjacent  to  the  street  on  which 
certain  improvements  were  made  in  Louisville  and  against 
the  city^  after  the  work  had  been  done  and  approved,  and 
apportionment  warrants  issued  for  the  cost  of  said  improve- 
ments against  the  respective  owners. 

It  is  insisted  for  the  owners  of  the  lots  fronting  said  im- 
provements: 1.  That  there  never  were  any  ordinances  passed 
for  improving  said  streets  according  to  the  provisions  of  the 
charter  of  the  city  authorizing  the  improvement  of  streets  at 
the  cost  of  the  owners  of  the  lots  fronting  said  improvements; 
2.  That  no  journal  of  the  proceedings  of  the  two  boards  of 
the  city  council  was  kept  as  required  by  section  7,  article  3, 
of  the  charter;  3.  The  work  was  not  done  according  to  the 
contract  and  specifications.  It  is  provided  by  the  sectioni 
supra,  that  each  board  of  said  council  shall  keep  a  correct 
journal  of  its  proceedings,  and  immediately  after  the  adjoom- 
nient  of  each  session  shall  cause  the  proceedings  of  that  session 
to  be  published  at  least  once  in  one  or  more  of  the  daily 
newspapers  printed  in  Louisville;  and  by  section  S,  article  4, 
of  the  charter,  every  proposed  ordinance  which  has  passed 
both  boards  of  the  General  Council  shall  be  presented  to  the 
mayor,  and  if  he  approve  he  shall  sign  it,  and  it  then  becomes 
an  ordinance. 
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It  is  not  pretended  that  a  journal  of  the  proceedings  of  the 
board  of  common  council  was  kept  and  its  ordinances  entered 
at  length  thereon ;  but  mere  memoranda  were  made  by  the  clerk 
of  the  proceedings  on  a  scrap-book,  intelligible  to  no  one  but 
himself,  from  which  he  wrote  out  what  he  understood  to  be 
the  ordinances,  and  took  them  to  a  daily  newspaper,  in  which 
they  were  published,  and  after  they  were  thus  published  the 
street  commissioners,  or  the  city  attorney,  or  whoever  might 
feel  an  interest  in  so  doing,  preserved  them,  or  some  of  them ; 
but  they  certainly  were  not  cut  out  and  posted  or  otherwise 
spread  at  large  on  the  journals  and  preserved  by  the  clerk. 
These  minutes  may  never  have  been  read  to  the  board,  to 
whom  they  were  as  unintelligible  as  to  any  one  else,  nor  is  it 
probable  that  they  ever  saw  them,  unless  they  happened  to  see 
what  was  published  in  one  of  the  newspapers.  This  certainly 
was  not  keeping  a  correct  journal,  or  any  journal  at  all,  of  the 
proceedings. 

What  test  could  there  be  that  what  was  published  in  the 
newspapers  was  a  correct  history  of  the  proceedings  of  the 
board  if  they  were  not  entered  fully  on  the  journal,  with  some 
evidence  of  approval  by  the  signature  of  the  chairman  of  the 
board?    The  object  of  the  legislature  in  requiring  this  journal 
to  be  kept  was  that  every  one  who  was  interested  in  the  pro- 
ceedings could  go  to  the  clerk  and  see  precisely  what  the  board 
had  done,  and  that  nothing  was  left  to  the  discretion  of  the 
clerk ;  that  there  should  be  a  veritable  and  an  abiding  record 
by  'which  all  could  be  informed  what  was  done  there,  by  which 
aJl  mistakes  could  be  corrected,  and  nothing  left  to  the  discre- 
tipn  nor  the  interpretation  of  the  clerk.     As  it  is,  there  is  no 
Jocumal  of  the  proceedings  of  the  common  council ;  the  printed 
sHpB  offered  are  mere  substitutes  made  by  the  clerk,  migrating 
from  the  newspapers  to  the  street  commissioners  or  city  attor- 
Qey,  and  from  them  to  the  clerk,  without  any  of  the  guards  of 
ao    approved  record  made  at  the  time  under  the  direction  and 
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control  of  the  board,  and  ''to  be  read  of  all  men''  to  protect 
the  rights  of  all. 

We  ooncur  therefore  with  the  ooort  below  that  the  evidenoe 
is  wholly  insufficient  to  establish  the  passage  of  the  ordinanoes 
and  to  charge  the  lot-owners* 

But  it  is  insisted  by  the  attorney  for  the  city,  in  his  able 
brief,  that  the  act  of  the  legislature  approved  March,  1871, 
cared  the  defects  in  the  record,  and  authorized  and  legalized 
the  evidence  offered.  The  judgment  was  rendered  before  that 
act  was  passed,  and  it  surely  can  not  by  retrospection  reach  its 
curative  hand  to  the  judgment,  right  according  to  the  laws 
when  it  was  rendered,  and  make  it  erroneous  afterward* 
(Bamet  v.  Barnet,  15  Serg.  &  Bawles,  72.) 

As  the  city  has  had  the  work  done  and  received  it,  it  mnsl 
be  responsible. 

Wherefore  the  judgment  is  affirmed. 


Cabb  70— petition  EQUITT— Mat  10. 

Jane  Ewing  v.  Elizabeth  Bibb,  &c. 

AFPXAL  roOM  WABBXir  CIBCUIT  COVST. 
1.   QlAYEB  could  not  COSTBAOT  LBarmCATB  1CABBIA088  UHKB  VBM  I«JlWI 

OF  Tms  flTATB,  nor  could  their  cohabitation  and  reoognitioii  of  narh 
other  aa  husband  and  wife  in  a  state  of  slavery  conatitate  tlteir  imkm 
a  marriage  de  facto.    (Stewart  ▼.  Manchandler,  Ao,^  2  Bosh,  878.) 

8.   No  LBOAL  BIGHTS  OOULD  BB  AOQUIBBD  UKDSB  BX70H  OOH2QBOmOXI8  by  tlw 

parties  thereto,  nor  by  their  offspring. 
8.  Slares  holding  the  relation  of  quasi  husband  and  wife,  by  ^eir  enuui« 
dpation  became  competent  to  contract  marriage  by  oohmbitmtioa 
and  recognition,  under  the  common  law,  before  the  adoptton  of  thm 
Revised  Statutes. 
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4.  Rathtcatton  of  suoh  icabrdlgb  bbfobb  thb  adoption  of  thb  Bb- 
YiSED  Statutbs. — More  than  a  year*!  continaooB  residence  together 
and  cohabitation  aa  man  and  wife,  holding  themselTes  oat  to  the 
world  as  sach,  by  such  parties,  after  their  emancipation  and  before 
the  adoption  of  the  Revised  Statutes,  is  held  to  be  a  valid  ratification 
and  confirmation  of  a  contract  of  marriage  made  before  their  emanci- 
pation, which  was  not  binding  at  the  time  because  of  the  incapacity 
of  the  parties  to  contract  at  all. 

5.    QbOOSD   ICABBIAaB   AFTSB    SUCH    BATZFIGATION   WAS    VOID. — ^Although 

mere  cohabitation  and  reputation  as  husband  and  wife  would  not 
under  the  common  law,  nor  the  laws  of  this  state  before  the  adoption 
of  the  Revised  Statutes,  afford  sufScient  evidence  of  marriage  to 
sustain  a  prosecution  for  bigamy,  yet  these  circumstances,  taken  in 
connection  with  the  declarations  of  the  parties,  would  so  far  render 
a  marriage  valid  as  to  make  a  second  marriage  void,  if  not  criminaL 
6.  Resttltino  trusts  before  the  adoption  of  thb  Revised  Statutbs. 
A  purchase  of  real  estate  made  before  the  adoption  of  the  Revised 
Statutes  by  A  with  the  money  of  B,  and  by  mistake  or  other\VMo 
conveyance  was  made  to  A.  Hisld,  that  a  trust  resulted  in  B*s  favor, 
enforceable  in  a  court  of  equity  against  A  while  living,  and  %gainst 
his  widow  and  heirs  at  law  after  his  death. 

BoBEBT  SoDES, For  Appellant, 
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JUDGE  LINDSAY  bsutkubd  thx  opnnoN  07  thk  doubt. 

The  rights  of  the  parties  to  this  suit  must  to  a  very  great 
extent  depend  upon  the  l^al  relationship  existing  between 
John  Ewing  and  Esther  in  June,  1851,  when  it  is  claimed  that 
the  former  intermarried  with  the  appellant  Jane.  Being  slaves 
in  1824,  John  and  Esther  oonld  not  have  contracted  under  the 
laws  of  Kentucky  a  legitimate  marriage,  nor  could  their  co- 
habitation and  recognition  of  each  other  in  a  state  of  slavery 
as  husband  and  wife  constitute  their  union  even  a  marriage 
de  facto.  (Stewart  v.  Munchandler,  2  Bush,  278.)  Bat,  con- 
sidering the  anomalous  status  of  persons  held  as  slaves,  snch 
anions  or  qium  marriages  were  in  no  sense  either  impolitic  or 
vicious.  Neither  the  parties  thereto  nor  their  o£^ring  ooold 
acquire  any  legal  rights  under  such  connections ;  but  this  was 
owing  entirely  to  the  legal  disabilities  imposed  upon  soch 
persons  by  positive  law,  and  not  because  such  unions  were  in 
violation  either  of  the  laws  of  God  or  of  the  state.  Hence 
when  the  qtuiai  husband  and  wife  by  their  emancipation  became 
competent  to  contract  marriage,  the  highest  duty  which  they 
owed  to  themselves,  their  children,  and  to  morality  was  to  con- 
summate and  make  perfect  a  union  which  had  hitherto  existed 
only  by  reason  of  the  consent  and  approbation  of  their  owners. 

Esther  became  a  free  woman  in  1836,  and  John  was  eman- 
cipated February  25,  1850.  From  that  day  forward  for  more 
than  a  year  they  continued  to  reside  together  as  man  and 
wife,  and  held  themselves  out  to  the  world  as  such.  They 
each  by  their  daily  conduct  and  conversation  ratified  and 
confirmed  the  relationship  existing  between  them  during  the 
twenty -five  years  preceding  John's  emancipation.  This  all 
occurred   before  the  adoption  of  the  Revised  Statutes,  and 
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while  the  common  law,  in  so  far  as  it  declared  a  contract 
of  marriage  per  verba  de  prcesenti,  which  was  afterward  con- 
Bommated  by  cohabitation,  a  marriage  de  facto,  was  still  in 
force  in  Kentucky. 

From  and  after  February  25,  1850,  John  and  Esther  were 
both  free  persons,  legally  competent  to  contract  marriage;  and 
although  there  is  nothing  in  the  record  conducing  to  show 
that  they  attempted  to  conform  to  the  statutory  regulations 
relating  to  the  manner  in  which  such  contracts  should  be 
legally  consummated,  yet  there  is  enough  to  show  that  they 
were  willing  to  ratify  and  confirm,  and  actually  did  ratify,  the 
contract  made  years  before,  and  which  was  not  valid  or  binding 
at  the  time  only  by  reason  of  the  fact  of  the  legal  incapacity 
of  the  parties  to  contract  at  all.  Under  the  laws  of  Kentucky 
at  that  time  the  consent  of  the  parties  might  be  declared  be- 
fore a  magistrate  or  simply  before  witnesses,  or  subsequently 
confessed  or  acknowledged,  or  it  might  be  inferred  from  con- 
tinual cohabitation  as  husband  and  wife,  except  in  cases  of 
civil  actions  for  adultery,  or  in  public  prosecution  for  bigamy 
or  adultery.     (2  Kent's  Commentaries,  side-page  88.) 

From  this  it  seems  clear  that  although  mere  cohabitation  and 
reputation  as  husband  and  wife  would  not,  under  the  common 
law  nor  under  the  then  laws  of  this  state,  afford  sufficient 
evidence  of  marriage  to  sustain  a  prosecution  for  bigamy,  yet 
that  these  circumstances,  taken  in  connection  with  the  confes- 
sion or  declarations  of  the  parties,  would  so  far  render  the 
first  marriage  valid  as  to  make  the  second  legally  void,  if 
not  criminal.    And  we  are  therefore  of  the  opinion  that  the 
pretended  marriage  between  John  and  Jane  Barnett,  which 
took  place  in  June,  1851,  Esther  being  at  the  time  alive,  was 
void  in  law;  and  as  Esther  outlived  John,  and  as  they  were 
never  legally  divorced,  it  consequently  follows  that  Jane  was 
not  at  the  time  of  his  death,  nor  at  any  time,  John's  lawful 
wife. 

Vol.  VII.— 43 
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From  the  repeated  Btatements  of  John  it  is  satiB&ctorily 
established  that  the  lot  oonvejed  to  him  bj  Hemy  Oox  ^rtsub 
paid  for  with  the  money  of  Jane,  and  that  the  agreement 
between  the  parties  at  the  time  of  the  purchase  was  that  the 
title  was  to  be  conveyed  to  Jane;  but  that  through  some 
mistake  the  conveyance  was  made  to  John.  These  state- 
ments or  admissions  of  John^  which  are  clearly  proved,  ue 
binding  upon  the  appellees,  who  claim  title  to  the  property 
as  heirs  at  law  of  the  party  making  them. 

The  purchase  of  the  lot  and  the  conveyance  to  John  were 
made  in  March,  1852,  prior  to  the  adoption  of  the  Bevised 
Statutes.  Consequently,  as  the  purchase  price  was  paid  by 
Jane,  who  was  a  feme  eole,  and  not  the  wife  of  John,  a  trost 
resulted  in  her  favor,  which  was  enforceable  as  against  him 
in  a  court  of  equity  while  living,  and  which  will  be  upheld 
as  against  his  widow  and  heirs  at  law  now  that  he  is  dead. 
(Chaplin's  adm'r  v.  McAfee,  3  J.  J.  Marshall,  515;  Overton's 
heirs  v.  Woolfolk,  6  Dana,  373.) 

This  conclusion  renders  it  unnecessary  to  inquire  into  the 
legitimacy  of  the  children  born  to  John  and  Esther  while 
slaves,  but  who  were  recognized  by  them  after  the  parent« 
and  children  had  all  become  free,  as  the  lot  in  question  most, 
in  any  view  of  the  case,  be  adjudged  to  be  the  property  of 
Jane  Bamett,  the  party  for  whose  benefit  John  held  the  legal 
title. 

Wherefore  the  judgment  in  fieivor  of  John's  children,  Elii- 
abeth  Bibb  and  Harriet  Gray,  is  reversed,  and  the  cause 
remanded  with  instructions  to  dismiss  their  petition,  and  for 
ifurther  proper  proceedings  to  quiet  Jane's  title,  and  to  ooneci 
any  mistake  which  may  have  been  made  by  her  vendor  Cbx 
in  the  description  of  the  lot. 
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Cabb  71— petition  EQUITY— Mat  17. 

Spalding,  administrator,  &c.  v.  Wathen. 

APPEAL  7B0M  UVION  CIRCUIT  COTTBT. 

1.  Appeal  prosecuted  in  the  name  of  a  dead  pabtt. — ^Rbvebbal  of 

SUCH  A  CASE  CAN  NOT  BE  TREATED  AS  TOID  BT  THE  LOWER  COURT. 

5.  The  appellant^s  death,  if  known,  shoald  have  been  taken  advantage  of 

in  the  Court  of  Appeals  by  a  plea  under  the  proYisions  of  section  808 
of  the  Civil  Code. 

When  a  plaintiff  dies  pending  his  suity  his  death  may  be  pleaded 
in  almtement.  But  the  defendant  may  waive  etieh  plea^  and  permit 
the  canse  to  be  tried  upon  its  merits,  without  revivor. 

Death  of  the  plaintiff  after  judgment  in  the  circuit  courts  and 
"before  the  appeal  was  prosecuted,  did  not  take  from  the  Court  of 
Appeals  the  right  to  entertain  such  appeal. 

Regularly,  a  personal  representative  should  have  been  appointed, 
and  the  appeal  prosecuted  in  his  name.  But  when  the  appeal  was 
prosecuted  in  the  name  of  the  dead  plaintiff,  without  objection  by 
the  appellee,  the  judgment  of  reversal  in  the  Court  of  Appeals,  and 
proceedings  had  under  it,  are  not  void,  because  the  appeal  was  not 
prosecuted  in  the  name  of  a  personal  representative. 

8.  As  the  death  of  the  appellant  was  not  known  to  the  appellee  in  this 
case  prior  to  the  reversal  of  the  judgment  appealed  from,  and  as  the 
judgment  upon  its  face  was  regular  and  its  validity  not  a  question 
which  could  be  properly  inquired  into  in  the  circuit  court  in  a  col- 
lateral proceeding,  the  only  means  by  which  the  appellee  could 
obtain  relief  against  it  was  by  an  application  to  the  Court  of  Appeals, 
upon  the  discovery  of  appellant's  death,  for  a  correction  of  its  judg- 
ment, for  the  reason  that  it  was  an  error  which  could  be  corrected,  if 
at  all,  only  by  the  court  which  rendered  the  judgment 

4.  Death  of  one  of  the  pabties  befobb  judgment  is  a  ground  for  the 
vacation  of  the  judgment  by  the  court  in  which  it  was  rendered. 
(Civil  Code,  section  570.) 

6.  It  is  not  decided  in  tliis  case  "  whether  or  not  the  Court  of  Appeals 

could  have  vacated  or  set  aside  its  judgment  of  reversal  in  this  case, 
npon  an  application  made  after  the  expiration  of  the  time  within 
which  a  petition  for  a  rehearing  could  have  been  filed,  even  though 
it  might  have  been  made  to  appear  that  the  death  of  the  appellant 
did  not  come  to  the  knowledge  of  the  appellee  until  after  the  expira- 
tion of  that  time.'' 
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6.  But  **ftntU  muih  judfftnent  tf  reoermtlL  it  Mt  oMe  or  vaeaieif  by  proper 

proceedings,  it  can  not  be  treated  as  a  nullity  by  any  of  the  inferior 
ooortB." 

7.  The  judgmmti  of  aU  courti  of  eompetefU  jurisdiction  aire  binding  upon 

the  parties  thereto  antil  rerersed  or  vacated  in  the  manner  prescribed 
by  law,  notwithstanding  irregalarities  in  the  proceedings  thraagb 
which  the  same  are  obtained.  (Canden  and  others  t.  Robertson, 
2  Scammon,  508.) 

8.  If  a  judgment  be  rendered  in  favor  of  or  against  a  feme  eo^ert  Btang 

or  defending  as  a  feme  eole^  or  in  favor  of  or  against  a  dead  aum* 
which  would  be  manifestly  erroneous  as  soon  as  the  fact  shall  tppeir, 
the  error  could  be  corrected  only  by  the  court  whidi  rendered  tiie 
judgment.    (Case  t.  Ribelin,  1  J.  J.  Marshall,  80.) 

A.  J.  J^MES, For  AppeUaniB, 
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JXTDOB  LIKBSAT  dxlitsbxd  thx  ornraov  of  ths  oovn. 

John,  a  man  of  colofi  who  was  held  in  bondage  hj  StanialanB 
Wathen,  and  who  claimed  to  be  free,  brought  his  suit  in  die 
Union  Equity  and  Criminal  Court,  in  1858,  against  said 
Wathen  to  recover  his  freedom.  The  cause  was  transfinred 
to  the  circuit  court  of  said  county,  and  upon  hearings  ™ 
October,  1863,  John's  petition  was  dismissed. 
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In  1864  John  became  a  soldier  in  the  United  States  anny, 
and  it  appears  from  the  evidence  that  he  died  at  Paducah  on 
or  about  the  Ist  of  April,  1865.  This  &ct,  however,  does  not 
seem  to  have  been  known  either  to  the  attorney  who  had  been 
conducting  John's  suit  or  to  the  appellee  Wathen. 

In  December,  1865,  said  attorney  prosecuted  an  appeal  to 
this  court  from  the  judgment  dismissing  John's  petition;  and 
the  same  coming  on  regularly  for  hearing,  upon  service  of 
process,  said  judgment  was  reversed,  and  the  cause  remanded 
to  the  court  below  with  instructions  to  enter  judgment  de- 
claring John  a  free  man,  and  for  such  other  proceedings  as 
might  be  necessary  to  secure  to  him  the  value  of  his  services 
since  the  institution  of  proceedings  to  assert  his  freedom. 
The  mandate  and  opinion  of  this  court  were  filed,  John's 
death  suggested,  and  the  suit  revived  in  the  name  of  B.  A. 
Spalding,  who  claimed  to  be  his  administrator. 

The  order  of  revivor  having  been  duly  served,  Spalding 
filed  an  amended  petition,  setting  up  said  mandate  and  opinion, 
as  well  as  an  account  for  John's  services,  and  praying  a  re- 
covery against  Wathen  for  the  same. 

An  answer  was  filed  to  this  amended  petition,  and  a  trial 
had,  which  resulted  in  a  judgment  against  appellee  for  several 
hundred  dollars.  In  due  time  execution  was  issued,  and  by 
virtue  of  the  same  a  tract  of  one  hundred  and  fifty-six  acres 
of  land,  the  property  of  Wathen,  was  levied  upon  and  sold^ 
the  defendant  Long  becoming  the  purchaser. 

On  the  1st  day  of  November,  1867,  Wathen  filed  his  peti- 
tion in  equity  in  said  court  against  Spalding,  administrator  as 
aforesaid,  and  Long,  the  purchaser  at  the  execution  sale,  set- 
ting up  all  these  facts;  and  charging  that,  although  John  was 
dead  at  the  time  the  appeal  was  granted  by  this  court,  as  well 
as  when  the  judgment  of  the  circuit  court  was  reversed,  the 
knowledge  of  this  ftct  had  been  acquired  by  him  for  the 
first  time  since  the  rendition  of  the  last  judgment  and  the  sale 
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of  his  land  under  the  execution  issued  thereon.  He  claimed 
that  said  appeal  and  reversal,  and  all  the  subsequent  proceed* 
ings  in  the  court  below  based  upon  the  same,  were  absolntelj 
void,  and  that  the  orij^nal  judgment  dismissing  John's  petition 
and  adjudging  him  to  be  a  slave  remained  unreversed,  and  in 
fiill  force  and  effect.  He  also  alleged  that  Long  was  the 
attorney  for  John  in  his  original  suit,  and  the  beneficial  owner 
of  the  last  judgment.  He  prayed  that  the  order  of  the  circoit 
court  filing  the  mandate  and  opinion  of  this  court,  and  all 
subsequent  orders  and  proceedings  had  in  said  original  action, 
including  the  last  judgment,  should  be  declared  void,  and 
the  sale  of  his  land  under  the  execution  issued  thereon  set 
aside  and  held  for  naught.  A  demurrer  to  the  petition  was 
overruled. 

The  cause  was  afterward  transferred  to  the  Union  Common 
Pleas  Court,  and  upon  trial  judgment  was  rendered  in  con- 
formity with  the  prayer  of  the  petition.  From  this  judgment 
Spalding  and  Long  have  appealed. 

Unless  the  granting  of  the  first  appeal,  the  judgment  of 
this  court  reversing  the  action  of  the  court  below,  and  the 
mandate  of  this  court  directing  the  subsequent  proceedings  in 
the  lower  court  are  void,  we  do  not  well  see  how  the  decision 
of  the  common  pleas  court  can  be  sustained.  The  judgments 
of  all  courts  of  competent  jurisdiction  are  binding  upon  the 
parties  thereto  until  reversed  or  vacated  in  the  manner  pre- 
scribed by  law,  notwithstanding  irregularities  in  the  proceed- 
ings through  which  the  same  are  obtained.  The  Union  Circuit 
Court  had  jurisdiction  of  the  persons  and  of  the  subject-matter 
of  the  controversy  between  John  and  Wathen ;  and  from  the 
judgment  of  said  court  in  that  action  an  appeal  to  this  oonrt 
was  authorized  by  express  statute. 

The  death  of  John  after  judgment  in  the  circuit  court,  and 
before  the  appeal  was  prosecuted,  did  not  take  away  fix>m  this 
court  the  right  to  entertain  it.     Regularly  a  personal  repr^' 
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sentative  should  have  been  appointed  and  the  appeal  prosecuted 
in  his  name^  but  we  are  not  prepared  to  say  that  the  want  of  a 
personal  representative  renders  void  the  appeal  and  all  the 
proceedings  had  under  the  same.  Such  a  conclusion  might  be 
insisted  upon  with  some  degree  of  plausibility  in  cases  of  the 
death  before  judgment  of  the  defendant  in  the  court  below,  or 
of  the  appellee  in  this  court,  as  in  such  cases  there  would  be 
no  person  in  ease  upon  whom  a  judgment  in  personam  could 
be  made  to  operate,  nor  whose  title  to  property  could  be 
divested  by  a  judgment  in  rem;  but  even  this  proposition 
is  by  no  means  free  from  doubt. 

Where  a  plaintiff  dies  pending  his  suit  his  death  may  be 

pleaded  in  abatement;  but  the  defendant  may  waive  such  plea, 

and  permit  the  cause  to  be  tried  upon  its  merits,  without 

revivor.    The  Supreme  Court  of  Illinois  held,  in  the  case  of 

Ganden  and  others  v.  Bobertson,  2  Scammon,  508,  that  the 

death  of  one  of  the  plaintiffs  before  the  commencement  of 

the  suit  was  no  bar  to  the  action,  and  could  only  be  made 

available  to  the  defendant  by  a  plea  in  abatement  setting  up 

such  fact;  and  in  Oase  v.  Bibelin,  1  J.  J.  Marsh.  30,  in  which 

the  plaintiff  in  the  circuit  court  died  before  judgment,  this  court 

held  that  the  judgment  was  not  void,  and  that  it  could  only 

be  corrected  by  the  court  in  which  it  was  rendered;  saying 

that  '' errors  of  fact  or  of  law  may  and  frequently  do  occur  in 

judicial  trials  which  can  not  be  corrected  by  writ  of  error  to 

this  court.     If,  for  instance,  a  judgment  be  rendered  in  favor 

of  or  against  a  feme  oopert  suing  or  defending  as  a  feme  sole,  or 

m  favor  of  or  against  a  dead  man,  which  would  be  manifestly 

erroneous  as  soon  as  the  fact  shall  appear,  the  error  could  be 

aarrected  only  by  the  court  which  rendered  the  judgment,'* 

John's  death,  if  known,  should  have  been  taken  advantage 
oF  in  this  court  by  a  plea  under  the  provisions  of  section  898 
of  the  Code.  As  it  was  not  known  to  Wathen  prior  to  the 
reversal  of  the  judgment  appealed  from,  and  as  the  judgment 
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of  reversal  upon  its  &oe  was  regular  and  its  validity  not  a 
question  which  could  be  properly  inquired  into  in  a  collateral 
proceeding,  the  only  means  by  which  Wathen  could  obtain 
relief  against  it  was  by  an  application  to  this  court,  upon  the 
discovery  of  John's  death,  for  a  correction  of  its  judgment,  for 
the  reason  as  held  in  the  opinion  cited  above.    It  was  an  error 
which  '*  could  be  corrected  (if  at  all)  only  by  the  court  whidi 
rendered  the  judgmentJ*     This  conclusion  is  fortified  by  tbe 
sixth  subsection  of  section  579  of  the  Civil  Code,  which  pro- 
vides that  the  death  of  one  of  the  parties  before  judgment 
shall  be  ground  for  the  vacation  of  the  judgment  by  the  courl 
in  which  it  was  rendered.    It  would  have  been  an  act  of  folly 
for  the  legislature  to  have  enacted  that  the  existence  of  a  fiust 
should  constitute  valid  ground  for  the  vacation  of  a  judgment, 
which  fact  of  itself  rendered  such  judgment  absolutely  nnU 
and  void. 

We  do  not  decide,  nor  is  it  necessary  in  this  case  that  it 
should  be  determined,  whether  or  not  this  court  could  have 
vacated  or  set  aside  its  judgment  of  reversal  upon  an  applica- 
tion made  after  the  expiration  of  the  time  within  which  a 
petition  for  a  rehearing  could  have  been  filed,  even  though  it 
might  have  been  made  to  appear  that  the  death  of  the  appel- 
lant did  not  come  to  the  knowledge  of  the  appellee  until  afler 
the  expiration  of  that  time.  We  are  clearly  of  the  opinion, 
however,  that  until  such  judgment  of  reversal  is  set  aside 
or  vacated  by  proper  proceedings  it  can  not  be  treated  as  a 
nullity  by  any  of  the  inferior  courts  of  the  commonwealth. 

If  Wathen's  petition  be  regarded  as  a  bill  of  review,  or  a 
petition  for  the  vacation  of  either  one  or  both  of  the  judg- 
ments of  the  courts  below,  it  is  still  insufficient.  John  \ns 
living  at  the  time  the  first  judgment  wis  rendered,  and  although 
he  was  dead  at  the  time  of  the  rendition  of  the  second,  the 
cause  had  been  revived  in  the  name  of  and  was  being  prose- 
cuted by  his  personal  representative. 
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But  there  is  a  still  more  fatal  objection  when  the  proceeding 
is  viewed  in  this  light.  The  death  of  John  is  the  sole  ground 
relied  upon  for  relief.  It  is  neither  alleged  nor  proven,  nor 
does  the  court  below  adjudge  (as  imperatively  required  hj 
section  582  of  the  Code),  that  there  is  a  'Walid  defense  to  the 
action  in  which  the  judgment  was  rendered,'* 

Wherefore  it  is  considered  by  this  court  that  the  judgment 
of  the  court  of  common  pleas  be  reversed,  and  the  cause 
remanded  with  instructions  to  dismiss  Wathen's  petition. 


Oabm  7d— motion  m  OOURT  of  APFBALa-MAT  22. 

Thomas  v.  Thomas. 

MOnOV,  XV  APPULL  FBOM  BOWAK  CIBCUrr  OOUBT,  TO  HAYS  Win'S  AT10B« 

mnr's  wke  taxkd  agautst  thx  HX78BAin>— motiov  oyksrulkd. 

1.   AtTOBHKT's  FEB  OF  THB  WIFB  SHALL  BB  PAm  BT  THB  HITSBAND  in  SOitS 

for  alimony  and  divorce,  unless  the  wife  is  in  fanlt  and  has  ample 
means  to  pay  the  same.  (Revised  Statutes,  section  82,  chapter  26.) 
8.  But  aftbb  a  dtvobcb  has  been  gbaih'ed,  the  wobbasd  oah  not  bb 
B»|i7iBED  TO  PAT  THB  wifb's  attobnet*8  FEB  in  an  appeal  to  the 
Court  of  Appeals,  or  in  a  subsequent  suit  involving  questions  as  to 
the  care,  custody,  and  maintenance  of  their  minor  children. 

E.  C.  Phisteb,    •    •    For  the  motion  in  behalf  of  Appellee, 

CITED 

7  B.  Monroe,  459-60,  Billings  v.  Pilcher  &  Hauser. 

8  Metcalfe,  808,  Meyar  v.  Meyar. 

2  Metcalfe,  412,  Ballard  v.  Caperton. 

18  B.  Monroe,  517,  Williams  v.  Monroe. 

Revised  Statutes,  section  82,  chapter  25,  1  Stanton,  202. 

JITBOB  HARDIN  dbltvbrsd  the  opiniok  or  thx  ooubt. 

In  May,  1870,  a  judgment  was  rendered  by  the  Bowan 
CSrcuit  Court  divorcing  Elizabeth  J,  Thomas  from  her  hus- 
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band,  Andrew  J.  Thomas,  and  allowing  to  her  the  care  and 
oostodj  of  their  in&nt  child,  Lydia  Ellen  Thomas;  and  said 
A.  J.  Thomas  having  prosecuted  an  appeal  from  that  judg- 
ment, it  was  affirmed  by  this  court  in  January,  1871. 

This  motion  has  since  been  instituted  by  the  appellee  that 
the  court  instruct  the  clerk,  in  taxing  the  costs  against  the 
appellant,  to  include  therein  a  reasonable  sum,  to  be  fixed  by 
the  court,  for  her  attorney's  fee  in  this  court. 

Section  32,  chapter  25,  of  the  Revised  Statutes,  provides 
that  ^^  in  suits  for  alimony  and  divorce  the  husband  shall  pay 
the  costs  of  each  party,  unless  it  shall  be  made  to  appear  in 
the  cause  that  the  wife  is  in  fault,  and  has  ample  estate  to 
pay  the  same/' 

Under  this  provision  the  appellee  was  entitled  to  and 
recovered  a  judgment  in  the  circuit  court  for  her  attorney's 
fees  in  that  court.  But  the  decree  of  divorce  not  being 
revisable  in  this  court,  and  no  judgment  for  alimony  having 
been  r&ndered,  the  disposition  which  the  court  made  of  the 
infaiit  child  of  the  parties  was  the  only  subject  of  inquiry  in 
this  court;  and  as  to  that  the  parties  did  not  come  before  this 
court  occupying  the  relation  of  husband  and  wife,  for  that  had 
already  ceased  to  exist,  but  as  independent  litigants  as  to  a 
matter  of  dispute  not  mentioned  in  the  statute  referred  to, 
and  which  might  be  the  subject  of  controversy  between  them 
for  years  after  their  final  separation.  (Revised  Statutes,  ohap. 
47,  art.  3,  sec.  7.) 

Our  conclusion  is  that  the  statute  was  not  intended  to 
embrace  the  attorney's  fees  of  a  divorced  wife  in  a  ease 
this;  and  the  motion  is  therefore  overruled. 
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Ca8b  78— petition  EQUITY— Mat  84. 

Bradley  v.  McAtee,  &c.  and  City  of  Louisville. 

▲  PPXAL    7B0M    LOUItTILLX    OHANCXBT    OOUKT. 

1.  "RBOOJXvrKucnsQ  streets  in  the  citt  of  LouisnuiE  at  the  oost  ov 
ADJACENT  lot-ownebs — ^NiooLSON  FAYEBOENT. — An  Ordinance,  passed 
under  the  provisions  of  section  12  of  the  charter  of  1870  of  the  dty 
of  Louisyille,  requiring  a  street  to  be  reconstructed  by  tearing  ap  and 
removing  the  material  used  in  its  original  construction  and  substi- 
tating  therefor  what  is  known  as  the  "Nioolson  fatbmbnt,"  at  the 
oost  of  the  adjacent  lot-owners,  is  held  to  be  oonbtitutional» 
although  said  street  was  originally  improved  at  the  cost  of  said  lot- 
owners  under  the  charter  of  1851  of  said  city,  which  provided  that 
said  street  should  henceforth  be  kept  in  repair,  etc.,  at  the  general 
expense  of  the  city. 

8.  The  bight  of  the  state  government  to  assess  the  costs  of  the 
nffbovement  of  streets  on  the  propertt  fronting  the  bahb 

GROWS  OUT  OF  THE  SOTEREIGN  POWER  OF  TAXATION,  and  whsU  SUCh 

assessments  are  imposed  to  pay  for  local  improvements,  clearly  con- 
ferring special  benefits  on  the  property  taxod  to  the  extent  of  the 
assessment,  the  constitutionality  of  the  same  can  not  now  be  ques- 
tioned. 

8^  The  General  Assebiblt  can  coNSTrruTioNALLT  delegate  this  sov- 
XBBiGN  POWER  of  taxation  to  local  municipal  governments,  either 
with  or  without  restriction  or  limitation. 

4.  That  the  cttt  was  henceforth  to  keep  the  streets  in  repair  at 
the  general  expense  after  they  had  been  improyed  at  the  cost 
OF  iicE  ADJACENT  LOT-OWNERS. — This  provision  in  the  charter  of  1851 
was  not  a  contract  in  a  constitutional  sense,  nor  was  it  a  covenant 
mnning  with  the  land. 

6u  By  the  charter  of  1851,  the  dty  of  Louisville  was  authorized  to  appor- 
tion and  compel  lot-owners  to  pay  the  expense  incurred  in  the  original 
Improvements  made  upon  streets  fronting  such  lots. 

Thii  having  hem  dans,  the  delegated  authority  woe  exhauHed,  and 
the  dty,  under  said  charter  of  1851,  was  henceforth  to  keep  such 
streets  in  repair,  etc.,  at  the  general  expense,  not  because  it  had  cove- 
nanted with  the  owners  of  the  lots  to  do  so,  nor  because  the  power 
of  taxation  in  the  state  government  was  not  adequate  to  impose  addi- 
tional assessments  upon  said  property -owners  for  the  repair  or  recon- 
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rtraclion  of  the  streeta,  but  because  the  power  delegated  to  tbe 
mimicipal  goyemment  had,  by  the  terms  of  the  grant  itself  ce—ed 
to  exist 

6.  iMFoamo  a  tax  is  not  oosTRAGmra  'with  the  tax-fatkss. 

7«  Tbk  taxing  power  of  the  state  is  nbyeb  presumed  to  be  BBLXir* 
qxjiSHED,  nnleas  the  intention  to  relinquish  is  declared  in  dear  and 
nnequiyooal  terms  (10  Howard,  808),  and  even  then  the  state  will 
not  be  irrevocably  bound  unless  some  duty  is  imposed  upon  the  tax- 
payer as  the  consideration  of  the  grant  which  the  citizens  of  the  state 
are  not  generally  required  to  perform,  or  unless  by  the  exemption  he 
is  induced  to  embark  in  some  enterprise  or  to  invest  his  means  in 
some  adventure  which,  if  successful,  will  result  advantageoosly  to 
the  state  as  well  as  to  himself. 

John  T.  Bunch^ For  AppeUant^ 

CITED 
Sedgwick  on  Statutory  and  Constitutional  Law,  629L 
Charter  of  1851  of  the  dty  of  Louisville. 
Charter  of  1870  of  the  dty  of  Louisville,  section  18. 
7  Cranch,  165.  16  Howard,  869. 

16  Howard,  416.  18  Howard,  881. 

6  McLean,  143.  8  Howard,  188. 

BaBRET  &  ROBEBTS^  ^ 

MiTiB  &  BiJUB,   •    •  > ^or  McAtee,  Aou 

R.  "W.  WOOLLBY,      .  J 

OITKD 

Section  12  of  the  charter  of  1870  of  the  dty  of  Louisville. 
Constitution  of  Kentucky,  Bill  of  Rights,  sections  20,  14. 
Constitution  of  the  United  States,  section  10,  artid.e  1. 
Charter  of  1851  of  the  Citj  of  Louisville,  section  6,  article  7« 

and  the  last  section  of  the  charter  of  1851. 
9  Dana,  616,  Lexington  v.  McQuillan*s  heirs. 

T.  L.  BuBNBTT, For  the  Qty  of  LouisviUo^ 

CITED 
Act  of  Virginia  of  May,  1780,  establishing  Town  of  LonisvUleL 
Charter  of  1828  of  the  City  of  Louisville,  sections  9-11. 
Elliott's  Digest,  40,  92,  98,  487.  Angell  on  Highwaya^  801. 

Charter  of  1840  of  the  City  of  Louisville,  sections  16,  45. 
Charter  of  1851  of  the  City  of  Louisville,  article  7,  secttoii  ft. 
Charter  of  1870  of  the  City  of  Louisville,  section  12. 
Woodf airs  Law  of  Landlord  and  Tenant,  256. 
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11  Caaey,  400,  City  of  Philadelphia  v.  Tryon* 

27  Mifisoari,  405,  Egyptian  Levee  Company  y.  Hardin. 
80  Missouri,  587,  City  of  St.  Joseph  y.  Anthony. 

10  Tiffany  (87  New  York),  266,  Howell  y.  City  of  Bnfbdo. 
14  Ohio,  488,  Creighton  y.  Scott. 

20  Iowa,  292,  Buel  y.  Ball. 

17  Wisconsin,  441,  Myrick  y.  City  of  LaCrosse. 

16  Louisiana,  826,  McGuinn  y.  Peri. 

17  Louisiana,  825,  Coleman  y.  Poydras  Asylum. 

28  California,  845,  Emery  v.  San  Francisco. 
20  California,  128,  Walsh  y.  Mathews. 

20  California,  75,  Emery  y.  Bradford. 

11  Wend.  155,  In  the  matter  of  Canal  Street 
16  Pickering,  504,  Goddard,  petitioner. 

65  Missouri,  505,  Garrett  y.  The  City  of  St  Louis. 
14  Indiana,  100,  Anderson  y.  Kern. 
10  Wisconsin,  242,  Weeks  y.  City  of  Milwaukee. 
27  California,  618,  Creighton  y.  Macon. 

4  Comstock,  410,  The  People  y.  Mayor,  &c.  of  Brpoklyn. 

0  Casey,  04,  Gault^s  appeal. 

8  Wright  118,  Commonwealth  y.  Woods, 

8  Wright  118,  McGonicle  v.  City  of  Alleghany. 

0  Watts,  882,  Green  y.  Borough  of  Reading. 

4  Watts  &  Sergeant,  514,  Mayor  y.  Randolph. 

6  Harris,  187,  O'Conner  y.  Pittsburg. 

6  Wharton,  44.  86  Missouri,  467. 

4  Dana,  154,  Eeasy  y.  City  of  Louisyille. 

0  Dana,  518,  City  of  Lexington  y.  McQuillan^s  heirs. 

1  Dall,  210.  51  Barbour,  82. 

4  Tiffany  (81  New  York),  574. 

5  Smith  (10  New  York),  116,  Brewster  y.  City  of  Syracuse. 

2  Statute  Laws,  Act  of  1812,  sections  175-6,  page  407. 
Curwen*8  Laws  of  Ohio,  1868. 

8  Banks  (Kansas  Reports)  186,  Hines  y.  City  of  Leayenwoith. 

6  Ohio,  248,  HiU  y.  Higdon. 

7  Hill,  0,  22,  Stryker  y.  Kelly. 

2  Denio,  828.  8  Metcalf  (Mass.)  180. 

0  Minnesota,  278,  Sanborn  y.  Rice  County. 

8  C.  E.  Green,  54,  518,  Tide- water  Company  y.  Coster. 

jjj-jyGK  LINDSAY  dslitxbki)  thk  opiniok  of  thk  ooubt. 

ion  2,  article  7,  of  the  charter  of  the  city  of  Looisvillei 
in  the  year  1861,  conferred  upon  the  general  council 
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the  power  to  pass  ordinances  to  procure  the  improvement, 
either  bj  grading  and  paving,  or  bj  grading,  paving,  and 
macadamizing,  or  by  grading  and  planking,  any  portion  or 
the  whole  of  any  street  or  alley  then  established,  or  which 
might  thereafter  be  established,  within  the  city  limits,  at  the 
cost  of  the  owner  or  owners  of  the  ground  fronting  sach 
improvements,  to  be  apportioned  according  to  the  number 
of  feet  firont  each  might  own;  and  a  lien  was  created  on  said 
ground  to  secure  the  payment  of  said  costs. 

Section  6  of  said  article  further  provided  that  when  any 
street  or  alley  had  been  once  graded  and  paved,  or  graded 
and  otherwise  improved,  as  provided  in  section  2,  at  the  cost 
of  the  owners  of  the  ground  fronting  there<m,  and  was  accepted 
by  the  general  council,  the  part  of  such  street  so  improved 
should  thereafter  be  kept  in  repair  and  cleaned  at  the  expense 
of  the  city. 

Under  this  delegated  power  the  general  council,  as  is  made 
to  appear  by  the  agreed  &cts  in  the  record,  procured  that 
portion  of  Broadway  between  Jackson  and  Hancock  Streets 
to  be  graded,  paved,  and  macadamized  at  the  cost  of  the  lot- 
owners  whose  grounds  fronted  thereon,  and  the  same,  when 
completed,  was  accepted  by  said  council. 

Afterward,  on  the  3d  of  March,  1870,  the  Greneral  Assembly 
granted  to  the  city  of  Louisville  a  new  charter,  the  12th  sec- 
tion of  which  embodies  this  language :  ''  Public  ways,  as  used 
in  this  charter,  shall  mean  all  public  streets,  alleys,  sidewalks, 
roads,  lanes,  avenues,  highways,  and  thorough&res,  and  be 
under  the  exclusive  management  and  control  of  said  city, 
with  power  to  improve  them  by  original  construction  and 
reconstruction  thereof  as  may  be  prescribed  by  ordinance. 
Improvements,  as  applied  to  public  ways,  shall  mean  aU 
work  and  material  used  upon  them  in  construction  and  re- 
construction thereof,  and  shall  be  made  and  done  as  mav  be 
prescribed  by  ordinance,  at  the  exclusive  cost  of  the  owners 
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of  lots  in  each  fourth  of  a  square^  to  be  equally  apportioned 
by  the  general  council  according  to  the  number  of  square  feet 
owned  by  them  respectively,  except  that  corner  lots  (say  thirty 
feet  front  and  extending  back  as  may  be  prescribed  by  ordi- 
nance) shall  pay  twenty-five  per  cent,  more  than  others  for 
said  improvements.^'  Said  section  further  provides  that  a 
lien  shall  exist  on  the  lots  for  the  costs  of  said  improvements. 

Acting  under  the  authority  delegated  by  this  last  charter, 
the  city,  by  an  ordinance  regularly  adopted,  procured  that 
portion  of  Broadway  between  Jackson  and  Hancock  Streets 
to  be  reconstructed  by  tearing  up  and  removing  the  material 
used  in  its  original  construction,  and  substituting  therefor 
what  is  known  as  the  ^^Nicolson  pavement.^'  To  pay  for 
this  improvement  an  assessment  has  been  made  against  the 
lots  fronting  the  same,  as  authorized  by  section  12  of  the 
charter  of  1870. 

Against  a  lot  owned  by  the  appellant  Bradley  there  has 
been  assessed  the  sum  of  $553.68,  which  amount  he  admits 
to  be  correct  and  proper  under  the  provisions  of  the  ordinance. 
He  also  admits  that  the  said  improvement  has  had  the  effect 
of  enhancing  the  value  of  his  lot  to  an  amount  equal  to  said 
assessment;  and  waiving  all  technical  objections  to  the  pro- 
ceedings of  the  city  and  its  officers  touching  the  matter,  he 
resists  the  payment  of  the  assessment  upon  the  sole  ground 
that  as  the  owner  of  his  said  lot  was  compelled  to  pay  an 
assessment  made  against  the  same  to  defray  the  costs  of 
^prading  and  macadamizing  the  street  under  the  provisions 
of  the  charter  of  1851,  and  as  said  charter  by  reason  thereof 
required  the  city  thereafter  to  keep  it  clean  and  in  repair,  that 
this  amounted  to  a  covenant  upon  the  part  of  the  city  or  the 
state  to  forever  exempt  said  lot  from  further  taxation  for  the 
purpose  of  reconstructing,  repairing,  or  cleaning  the  same; 
that  said  covenant  runs  with  the  land,  and  had  passed  to 
him ;  and  that  the  charter  of  1870,  in  so  far  as  it  attempts 
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to  release  tiie  city  firom  its  undertaking  or  agreement  to  keep 
said  street  in  repair^  is  in  conflict  with  both  the  Federal  and 
state  constitations,  because,  if  valid  and  effectual,  it  would 
have  tiie  eSect  of  impairing  the  obligations  of  contracts. 

It  is  bj  no  means  clear  that  the  imposition  upon  the  dty 
hj  the  charter  of  1851  of  the  duty  of  keeping  in  repair  such 
streets  as  had  been  once  improved  at  the  cost  of  the  property 
owners  would  apply  in  cases  in  which  it  might  become  neces- 
sary to  reconstruct  the  same  with  new  and  different  material; 
but  we  do  not  regard  it  as  essential  in  this  case  to  determine 
that  question. 

Unless  in  estimation  of  law  there  was  a  contract,  in  the  con- 
stitutional sense,  between  the  public  and  the  owner  of  appel* 
lanfs  lot,  it  is  clear  that  his  defense  is  not  well  taken ;  and  it  xb 
to  this  question  that  the  attention  of  the  court  will  be  directed. 

The  right  of  the  state  government  to  assess  the  cost  of  the 
improvement  of  streets  on  the  property  fronting  on  the  same 
grows  out  of  the  sovereign  power  of  taxation ;  and  when  such 
assessments  are  imposed  to  pay  for  local  improvements,  clearly 
conferring  special  benefits  on  the  property  taxed  to  the  extent 
of  the  assessments,  the  constitutionality  of  the  same  can  not 
now  be  questioned  without  disregarding  the  adjudications  of 
almost  all  the  American  courts.  In  this  state  this  question 
Has  been  frequently  considered,  and  may  be  now  regarded  as 
conclusively  settled  by  the  repeated  adjudications  of  this  court. 
(The  City  of  Lexington  v.  McQuillan's  heirs,  9  Dana,  514; 
Hyatt  V.  City  of  Louisville,  2  B.  Monroe,  177 ;  and  subsequent 
cases.)  These  cases  also  settle  the  principle  that  the  General 
Assembly  can  constitutionally  delegate  this  sovereign  power 
of  taxation  to  local  municipal  governments,  either  with  or 
without  restrictions  or  limitations. 

By  the  charter  of  1851,  this  power  was  only  partially 
delegated  ho  the  local  government  of  the  city  of  Louisville. 
Under  the  same  property  owners  could  be  compelled  to  pay 
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the  expense  incurred  in  the  original  improvement  made  upon 
the  streets  upon  which  their  property  fronted.  This  having 
been  accomplished,  the  delegated  power  was  exhausted,  and 
the  city  was  required  henceforth  to  keep  such  streets  in  repair 
at  the  general  expense,  not  because  it  had  covenanted  with 
the  owners  of  the  lots  to  do  so,  nor  because  the  power  of 
taxation  in  the  state  government  was  not  adequate  to  impose 
additional  assessments  upon  said  property  owners  for  the 
repair  or  reconstruction  of  the  streets,  but  because  the  power 
delegated  to  the  municipal  government  had,  by  the  terms  of 
the  grant  itself,  ceased  to  exist. 

Ordinarily  governments,  in  the  imposition  of  taxation, 
however  many  the  conditions  and  limitations  voluntarily  im* 
posed  upon  their  exercise  of  this  sovereign  right,  can  not  be 
said  in  any  sense  to  be  contracting  with  the  tax-payers.   '^  The 
taxing  power  of  a  state  is  never  presumed  to  be  relinquished 
unless  the  intention  to  relinquish  is  declared  in  clear  and 
unequivocal  terms.^'   (Philadelphia  and  Wilmington  Railroad 
Company  v.  Maryland,  10  Howard,  394.)    And  even  then  the 
state  will  not  be  irrevocably  bound  unless  some  duty  is  im- 
posed upon  the  tax-payer  as  the  consideration  of  the  grant, 
which  the  citizens  of  the  state  are  not  generally  required  to 
perform ;  or  unless,  by  the  exemption,  he  is  induced  to  embark 
in  some  enterprise,  or  to  invest  his  means  in  some  adventure 
which,  if  successful,  will  result  advantageously  to  the  state  as 
well  as  to  himself.    And  this  we  conceive  to  be  the  doctrine 
upon  which  the  exemptions  in  the  way  of  taxation  in  favor 
of  banks,  railroads,  and  other  quasi  public  corporations  have 
been  upheld  by  the  courts  as  coming  within  the  legal  accepta- 
tion of  the  term  ''contract."    In  the  case  of  the  State  of  New 
Jersey  v.  Wilson,  7  Cranch,  165,  the  state  agreed  with  the 
Delaware  Indians  that,  in  consideration  of  the  surrender  by 
them  of  certain  claims  to  the  s<  uthem  part  of  the  state  (then 
a  colony),  that  other  lands  should  be  purchased  for  them  to 
Vol.  VII.— 44 
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rad  lo  upon,  which  should  thereafter  be  ''  exempted  from  kuuh 
Uon.^^  This  exemption,  in  view  of  the  oonBideration  passing 
from  the  Indians  to  the  public,  was  held  to  be  a  contract, 
which  the  state  could  not  impair  by  subsequent  legislation. 

Sedgwick,  in  his  work  on  Statutory  and  Constitutional  Law, 
extracts  from  the  case  of  Butler  etoL  v.  Penn,  10  Howard, 
418,  the  doctrine  that  the  contracts  designed  to  be  protected 
by  the  Federal  constitution  are  '^  contracts  by  which  perfect 
rights-— cei^tain  definite,  fixed,  private  rights  of  property — are 
vested,"  as  distinguished  from  rights  growing  out  of  measures 
or  engagements  adopted  or  undertaken  by  the  body  politic  or 
state  government  for  the  benefit  of  all,  and  which,  from  the 
necessity  of  the  case  and  according  to  universal  understand- 
ing, are  to  be  varied  or  discontinued  as  the  public  good  may 
require." 

Prior  to  the  adoption  of  the  charter  of  1851  the  city  gov* 
emment  of  Louisville  had  the  authority  under  existing  laws 
to  procure  the  improvement  of  streets  and  to  keep  them  in 
repair  at  the  expense  of  persons  owning  ground  fronting  on 
the  streets  so  improved  and  repaired*  Under  said  charter 
the  lot-owners  on  Broadway  between  Jackson  and  Hancock 
Streets  were  required  to  perform  no  duty  nor  to  pay  any  tax 
which  the  state  government  could  not  have  unconditionally 
exacted.  Hence  in  paying  the  assessments  made  against  ihem 
for  the  original  improvement  of  said  street  they  sacrificed  no 
legal  right,  nor  made  any  extraordinary  or  unusual  contribntion 
out  of  their  private  wealth  to  the  public.  They  did  nothing 
which  by  any  possible  construction  can  be  deemed  a  considera- 
tion sufficient  to  bind  the  state  to  exempt  their  said  property 
from  similar  taxation  throughout  all  time  to  come.  The  ex- 
emption in  their  fitvor  grew  out  of  the  limitation  upon  the 
delegated  power  of  the  city  government — a  limitation  volnn- 
tarily  imposed  then  on  by  the  General  Assembly,  and  which 
that  department  of  the  state  government  had  the  right  to 
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remove  at  any  time  public  policy  might  se^m  to  demand  its 
removal. 

No  contract  was  made  nor  intended  to  be  made  between  the 
citizen  and  the  sovereign.  The  temporary  exemption  of  the 
citizen's  property  from  a  given  character  of  taxation  was  a 
mere  act  of  grace,  which  bonnd  the  state  only  so  long  as  the 
statute  under  which  it  was  claimed  remained  upon  the  statute- 
books  unrepealed.  A  different  construction  of  the  charter  of 
1861  would  have  the  effect  of  conferring  upon  those  property- 
holders  who,  under  its  provisions,  improved  the  streets  upon 
which  their  grounds  front,  privileges  which  no  other  class  of 
the  citizens  of  Louisville  enjoy. 

The  property  taxed  for  the  improvement  of  streets  before 
the  adoption  of  the  charter  of  1851,  and  that  taxed  for  the 
same  purpose  since  its  repeal  by  the  adoption  of  the  charter 
of  1870,  can  undoubtedly  still  be  taxed  for  the  purpose  of 
reconstructing  or  keeping  said  streets  in  repair,  and,  according 
to  the  theory  of  the  appellant,  can  also  be  compelled  to  con- 
tribute to  the  reconstruction  and  repairing  of  the  street  upon 
which  his  property  fronts.  This  inequality  of  taxation,  neces- 
sarily following  the  construction  insisted  upon,  is  a  strong 
if  not  a  convincing  argument  against  its  correctness,  or  that 
it  is  the  exemption,  and  not  the  law  repealing  it,  which  is  in 

violation  of  the  constitutional   limitations  upon  the  power 

a£  taxation. 

For  these  and   other  reasons  we  deem  it  unnecessary  to 

discuss,   we  concur  with  the  chancellor  in  the  conclusion 

reached  by  him  upon  the  state  of  fiicts  as  agreed  by  the 

pajrties  and  presented  by  the  record. 
Wherefore  his  judgment  is  affirmed. 
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OAfflB  74— INDICTMENT— Mat  26. 

Donnellan  v.  Commonwealth. 

▲FPXAL  FROM  BOirBBOV  OIBCUIT  OOUXT. 

KBBONigOUB  IN8TBU0TIO98  QIYEN  AT  THE  INSTAKGB  OF  THB  OOMMOairBALni 
IN  A  OASB  OF  HOMIOIDB. 

"1.  If  the  defendant  kiUed  Woollams  willfully  with  a  desdlj 
weapon,  not  in  sudden  heat  and  passion  cattted  hy  legal  provoeBtum^ 
nor  in  self-defense,  the  deed  was  murder,  and  the  Jury  shoold  so 
find.  The  unlawful  intent  to  take  life  for  an  imtant  before  the  com- 
mission of  the  act  is  sufficient  to  constitute  the  legal  malice  required 
to  make  the  killing  murder. 

"  2.  If  the  killing  was  done  without  malice,  and  in  sudden  best 
and  passion  eatued  by  legal  pravoeoHan,  it  was  manslaughter;  sad  to 
reduce  the  offense  from  murder  to  manslaughter  the  Juiy  must 
believe,  from  the  evidence,  it  was  committed  in  sudden  heat  and 
passion  arising  from  a  legal  provocation ;  and  no  words  or  oaths  are 
in  law  sufficient  provocation  to  cause  or  excuse  such  sudden  heat  and 
passion ;  but  that  legal  praweation  ean  only  ariee  in  eaeet  tekere  euA 
wards  are  accompanied  hy  or  succeed  such  an  assauU  made  hytke  de- 
ceased on  the  defendant,  prior  to  or  at  the  time  qf  the  shooting^  as  put 
ike  latter  in  real  or  apparent  danger  of  his  Itfe  or  great  hodily  harm, 

**  8.  The  law  allows  no  one  to  use  any  more  severe  means  to  rq>el 
a  threatened  injury  than  are  necessary,  and  if  any  one^  in  disregard 
of  this,  uses  a  deadly  weapon  in  repelling  such  threatened  injniy, 
and  death  thereby  ensues,  such  killing  amounts  to  murder.**    HtH 

That  so  far  as  the  foregoing  instructions  can  be  regarded  as  leaving 
the  jury  to  determine  for  themselves  what  would  coostitate  leffol 
provocation,  they  were  not  correct 

As  to  the  suggestion  as  to  "words  or  oaths,^^  etc,  the  court  is  of 
the  opinion  "that,  however  great  the  provocation  must  be  to  lower 
the  grade  of  the  crime  from  murder,  it  was  erroneoos  and  mislfading 
to  so  instruct  the  jury  as  to  restrict  it  to  a  state  of  case  oonstitntiog  an 
excuse  for  killing  in  self-defense." 

The  suggestion  that  the  existence,  for  an  instant  before  the  kill- 
ing, of  an  unlawful  intent  to  take  life  as  "  sufficient  to  constitute  tiie 
legal  malice  required  to  make  the  killing  murder,*'  was  misleading, 
and  a  misapplication  of  the  correct  principle  that  "  it  is  sufficient  to 
eonstitute  murder  that  it  appears  that  malice  existed  at  tiie  time 
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of  the  killing,^'  without  regard  to  the  time  in  which  it  had  before 
existed;  for  in  every  case  of  manslaughter  only  the  killing  is  pre- 
sumed to  have  been  done  with  an  unlawful  intent. 

The  instruction  to  the  effect  that  in  any  case  the  use  of  a  deadly 
weapon,  not  in  necessary  self-defense,  whereby  death  ensues,  will 
constitute  murder,  was  also  erroneous.  Such  use  of  a  deadly  weapcc 
is  evidence  of  malice,  and  may  be  an  essential  ingredient  in  the  proof 
of  murder  iu  many  cases,  but  it  does  not  follow  that  every  homicide 
committed  by  the  use  of  a  deadly  weapon,  and  not  in  necessary  self* 
defense,  is  murder. 

Huston  &  Buckneb For  Appellant, 

CITED 
Statute  of  28  Henry  Vm.  (1581),  as  to  Homidides. 
Bishop  on  Criminal  Procedure,  side-page  508. 

1  Russell  on  Crimes,  side-pages  440, 447. 
Wharton  on  Homicide,  Self  ridge's  case,  417-18. 

2  Bishop  on  Crimes,  note  1,  side-pages  729,  728.     1  iHd. 
25  Mississippi,  888,  Preston  v.  The  State. 

4  Dev.  &  Bat.  491,  State  v.  HilL 
Criminal  Code,  sections  275-6,  884. 

John  Rodman,  Attorney-General,  ....    For  Appellee. 

(Brief  not  in  the  record.) 

JUDGE  HARDIN  dxlitsrsd  ths  opikiok  of  thx  oourt. 

The  appellant,  having  been  tried,  convicted  of  the  crime 
of  manslaughter,  and  sentenced  to  confinement  in  the  peni- 
tentiary for  two  years,  on  an  indictment  for  the  murder  of 
William  H.  WooUums,  prosecutes  this  appeal  for  a  reversal 
of  the  judgment. 

It  appears  that  in  a  rencounter  in  the  city  of  Lexington, 
"WooUums  was  shot  by  the  appellant  and  killed;  and  with 
reference  to  the  facts  and  circumstances  of  the  killing,  as 
disclosed  on  the  trial,  the  court,  in  instructions  given  to  the 
Jnry  at  the  instance  of  the  commonwealth,  ruled  and  decided, 
ixi  substance  and  effect,  the  following,  among  other  proposi- 
tions, as  correct  expositions  of  the  law  of  the  case : 

"1.  If  the  defendant  killed  WooUums  willfully  with  a  deadly 
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weapon;  not  in  sadden  heat  and  passion  caused  by  legal  prowh 
eation,  nor  in  self-defense,  the  deed  was  murder,  and  the  joij 
should  so  find.  The  unlawful  intent  to  take  life /or  an  instant 
before  the  commission  of  the  act  is  sufficient  to  constitute  the 
legal  malice  required  to  make  the  killing  murder. 

''  2.  If  the  killing  was  done  without  malice,  and  in  sadden 
heat  and  passion  caused  by  legal  provocatUm,  it  was  man- 
slaughter; and  to  reduce  the  ofiense  from  murder  to  man- 
slaughter the  jury  must  believe,  from  the  evidence,  it  was 
committed  in  sudden  heat  and  passion  arising  from  a  l^al 
provocation;  and  no  words  or  oaths  are  in  law  sufficient 
provocation  to  cause  or  excuse  such  sudden  heat  and  passion ; 
but  that  legal  provocation  can  only  arise  in  cases  where  such 
wordsare  accompanied  by  or  succeed  such  an  assault  made  by  ihe 
deceased  on  the  defendant  prior  to  or  at  the  time  of  the  ehooHng, 
as  pvJt  the  latter  in  real  or  apparent  danger  of  his  life  or  great 
bodily  harm. 

'^  3.  The  law  allows  no  one  to  use  any  more  severe  means 
to  repel  a  threatened  injury  than  are  necessary;  and  if  any 
one,  in  disregard  of  this,  uses  a  deadly  weapon  in  repelling 
such  threatened  injury,  and  death  thereby  ensues,  such  killing 
amounts  to  murder." 

Waiving  the  consideration  of  other  rulings  of  the  oourt, 
which  are  questioned  as  incorrect,  but  in  which  we  perceive 
no  essential  and  available  error  to  the  prejudice  of  the  appel- 
lant, it  is  only  deemed  necessary  to  dispose  of  certain  points 
of  objection  to  the  instructions  which  are  above  substantially 
set  out. 

So  far  as  the  instructions  can  be  r^arded  as  leaving  the 
jury  to  determine  for  themselves  what  would  constitute  legal 
provocation,  they  were  not  correct  according  to  the  demaon 
of  this  court  in  the  case  of  Payne  v.  Commonwealth,  1  Met 
370.  But  assuming  that  the  court  intended  to  obviate  tiiis 
objection  by  the  explanation,  given  in  one  of  the  instructions,  of 
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kffol  provoeation,  the  question  is  presented  whether^  although 
as  a  general  rule^  ''words  of  reproach^  how  grievous  soever^ 
are  not  provocation  sufficient  to  free  the  party  killing  from 
the  guilt  of  murder.'*  (Wharton's  Criminal  Law^  436.)  Is  i*^ 
true  that  such  ''provocation  can  only  arise  when  such  words 
were  accompanied  by  or  succeeded  such  an  assault  as  to  put 
the  slayer  in  real  or  apparent  danger  of  losing  his  life^  or  of 
great  bodily  harm  ?"  We  think  not.  Without  resorting  for 
illustration  to  particular  instances  mentioned  in  the  argument^ 
we  are  of  the  opinion  that,  however  great  the  provocation 
must  be  to  lower  the  grade  of  the  crime  from  murder,  it  was 
erroneous  and  misleading  to  so  instruct  the  jury  as  to  restrict 
it  to  a  state  of  case  constituting  an  excuse  for  killing  in  self- 
defense.  We  also  regard  the  suggestion  that  the  existence 
for  an  instant  before  the  killing  of  an  unlawful  intent  to  take 
life  as  "sufficient  to  constitute  the  legal  malice  required  to 
make  the  killing  murder''  as  misleading,  and  a  misapplication 
of  the  correct  principle  that  "it  is  sufficient  to  constitute 
murder  that  it  appear  that  malice  existed  at  the  time  of  the 
killing,  without  regard  to  the  time  which  it  had  before  ex- 
isted;" for  in  every  case  of  manslaughter  only  the  killing  is 
presumed  to  have  been  done  with  an  unlawful  intent. 

The  instruction  to  the  effect  that  in  any  case  the  use  of  a 
deadly  weapon,  not  in  necessary  self-defense,  whereby  death 
ensues,  will  constitute  murder,  was  also  erroneous.  Such  use 
of  a  deadly  weapon  is  evidence  of  malice,  and  may  be  an 
essential  ingredient  in  the  proof  of  murder  in  many  cases; 
but  it  does  not  follow  that  every  homicide  committed  by  the 
use  of  a  deadly  weapon,  and  not  in  necessary  self-defense,  is 
murder. 

Wherefore  for  the  errors  indicated  the  judgment  is  reversed, 
and  the  cause  remanded  for  a  new  trial,  and  other  proceedings 
not  inconsistent  with  this  opinion. 
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Casb  75— petition  ORDINART— Mat  3«. 

Downing  v.  Bacon,  &c. 

▲PPXJLL  FBOM  JKTraSOV  OOUBT    OF  OOMMOV  PLXAS. 

L  TasR  OF  fujko  bill  of  bxgbptiokb  in  the  Jeffebson  Ooubt  op 
Oqioion  Pleas  is  extended  bbtond  bixtt  datb  after  the  jddg- 
MEzrr  nf  this  case. — ^The  judgment  was  renderedf  motion  for  a  new 
trial  OTerroled,  and  an  order  entered,  July  10,  1870,  giving  time  to 
defendants  ontil  September  28, 1870,  to  prepare  their  bill  of  excep- 
tions. By  proper  orders  the  time  was  extended  to  the  5th,  dth,  tnd 
15th  of  October,  1870,  when  the  bill  of  exceptions  was  signed  by  the 
court  and  ordered  to  be  made  part  of  the  record.  There  was  no 
objection  or  exception  to  any  of  these  orders. 

If  the  appellant  had  failed,  for  sixty  days  after  the  judgment,  to 
obtain  leave  to  file  the  bill  of  exceptions  at  a  subsequent  time,  or  if 
soch  leave  had  been  given,  and  the  prescribed  time  had  passed  with 
out  any  further  action  on  the  subject,  the  right  to  file  the  bill  of 
exceptions  would  have  been  lost 

The  court  say:  '*Bnt  we  do  not  understand  the  case  cited  (Bailey 
V.  Yillier,  6  Bush,  27)  as  deciding,  nor  can  we  now  decide,  that  the 
common  pleas  court  had  not  power  by  proper  orders  to  allow  appd* 
lant  time  to  file  his  bill  of  exceptions  beyond  sixty  days  succeeding 
the  judgment 

iL  Objection  to  the  bill  of  exgeftionb  m  this  case,  bbcatibb  bot 

FILED  WITHIN  SIXTY  DATS  AFTER  JUDGMENT,  IS  BBOABDBD  AB  HAtim 
BEEN  WAITED  IN  THE  COURT  BELOW. 

"  As  the  record  shows  that  when  the  bill  of  exceptions  was  ten- 
dered, and  the  last  order  extending  the  time  for  completing  and  filiiig 
it  was  made,  both  parties  appeared,  and  no  objection  was  made  to  the 
order,  nor  any  exception  taken,  the  objection,  now  made  for  the  first 
time,  in  this  court,  must  be  regarded  as  having  been  waived  in  the 
court  below,  and  the  bill  of  exceptions  is  therefore  oonsidered  ts 
properly  in  the  record." 
t.  An  ahbndbd  answer  allowed  to  be  filed  to  sent  a  fact  whicb 

WAS  admitted  in  THE  ORIGINAL  ANSWER  BT  MI8TAKK. In  thlS  Ca66 

the  defendant  answered,  admitting  he  was  a  member  of  the  firm 
when  the  liability  sued  on  was  created.  He  subsequently  offered  to 
file  an  amended  answer,  averring  that  he  had  withdrawn  from  the 
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firm  before  the  liability  was  created,  and  that  the  admiflsioii  to  the 
oontraiy  in  his  original  answer  was  the  result  of  a  mistake  as  to 
the  dates  of  the  transactions.  The  court  lielow  is  directed  to  allow 
the  amended  answer  to  be  filed  on  the  return  of  the  cause,  which 
is  reversed  on  another  ground. 

4  Tee  allowahcb  ob  bejection  of  amkndbd  flbadinos  is  not  usually  a 
cause  of  rerersal,  unless  there  has  been  a  manifest  abuse  of  the  dis* 
cretion  of  the  oourt 

S.  Attobket  fob  flaiktiff  is  inoomfbtent  to  testift  as  a  witness 
FOB  HIS  CLIENT. — Having  a  lien  on  the  judgment,  he  might  recorer 
under  the  act  of  January  26, 1866  (Myers's  Supplement,  685) ;  and  not 
having  released  such  lien,  the  plaintiffs  attorney  is  incompetent  to 
testify  as  a  witness  for  the  plaintiff,  according  to  section  670  of  the 
Civil  Ck>de. 


Thompson^  Booth  &  Kline, 
Hablan  &  Newman 


;  Kline.  )  ^      .       „ 

>   •     .     •     .     For  Appellant, 
•    •    •    •J 
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JUDGE  HABDIK  DXLiysBKD  ths  oranoH  of  trx  ooxm. 

This  case  is  now  for  the  second  time  before  this  coart^  m 
judgment  dismissing  the  petition  as  to  the  appellant  Downing 
having  been  reversed  and  the  cause  remanded  for  a  new  trial 
at  the  summer  term^  1869  (5  Bush^  595),  and  a  second  trial  in 
the  court  below  having  resulted  in  a  judgment  against  tbe 
appellant  and  others  for  |4y060.04|  from  which  this  appeal  i% 
prosecuted. 

As  stated  in  the  former  opinion  of  this  courts  the  firm  of 

Downing  &  Duncan  was  dissolved  on  the  8th  day  of  Februaijy 

1865;  having  on  hand  several  hogsheads  of  tobacco  belonging 

to  the  firm  and  to  others.    On  the  22d  day  of  Febroary, 

365;  a  new  co-partnership  was  formed,  composed  of  said 


WINTBB  TERM,  1870.  683 

Downing  t.  Bacon,  &o. 

Downing  and  Dancan,  together  with. Hatchings  and  Weaver^ 
who  commenced  business  in  the  city  of  Louisville  in  the  firm 
name  of  Hatchings,  Duncan  &  Co.  A  bill  of  exchange 
appears  to  have  been  drawn  by  Duncan,  in  the  late  firm  name 
of  Downing  &  Duncan,  on  February  28,  1865,  payable  to  the 
order  of  Hutchings,  upon  Bacon,  Clardy  &  Co.,  who  accepted 
and  paid  it — ^Duncan  and  Hutchings,  about  the  same  time^ 
without  the  concurrence  of  Downing,  consigning  said  tobacco 
to  Bacon,  Clardy  &  Co.  at  New  York  for  sale,  to  raise  the 
means  of  paying  said  bill  at  maturity,  which  was  discounted  at 
Louisville,  and  the  proceeds  appropriated  to  the  use  of  the 
firm  of  Hutchings,  Duncan  &  Co. ;  but,  as  the  plaintifi  allege, 
the  sales  of  the  tobacco  were  insufficient  to  reimburse  them  by 
more  than  three  thousand  dollars,  which  with  interest  they 
sought  to  recover  in  this  action. 

As  the  case  was  presented  by  the  record  when  the  cause 
was  in  this  court  before,  the  fiust  was  admitted  by  the  plead- 
ings that  Downing  was  a  member  of  the  new  firm  on  February 
28,  1865;  and  this  court  held,  in  substance  and  efiect,  that 
although,  after  the  dissolution  of  the  firm  of  Downing  & 
Duncan,  the  latter  had  no  authority  to  bind  Downing  as  one 
of  the  drawers  of  the  bill  by  signing  the  name  of  the  late 
firm,  nevertheless,  as  it  appeared  that  the  proceeds  of  the  bill 
when  discounted  were  applied  to  the  use  of  Hutchings,  Duncar 
&  Co.,  all  who  were  then  members  of  that  firm  became  respon- 
sible to  the  plaintifis  upon  their  paying  the  bill. 

The  first  question  to  be  determined  is  whether  the  portion 
of  the  record  certified  as  a  bill  of  exceptions  can  be  considered 
as  a  legitimate  portion  of  the  record.  The  final  judgment 
i^as  rendered  and  a  motion  for  a  new  trial  overruled  on  the 
16th  of  July,  1870;  and  the  court  then  made  an  order  giving 
time  to  the  defendants  until  the  28th  day  of  September,  1870, 
^^  to  prepare  and  file  their  bill  of  exceptions,''  and  on  that  day 
order  was  made  extending  the  time  so  given  until  the  6th 
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of  October;  and  then  hj  a  like  order  it  was  farther  extended 
nntil  the  8th  of  that  months  when  the  parties  appeared,  and 
the  bill  of  exceptions  being  tendered,  a  further  order  was 
made  extending  the  time  for  completing  and  filing  it  until 
the  15th  of  October,  1870,  when  it  was  filed  by  the  coart^ 
and  "  ordered  to  be  made  a  part  of  the  record." 

To  none  of  these  orders  was  there  any  objection  made 
or  exception  taken.  Bat  it  is  insisted  for  the  appellee  that, 
notwithstanding  these  regular  extensions  of  the  time  first 
allowed,  the  power  of  the  court  to  approve  and  certify  the 
bill  of  exceptions  ceased  after  the  expiration  of  sixty  days 
from  the  date  of  the  judgment;  and  we  are  referred  to  the 
case  of  Bailey  v.  Yillier,  6  Bush,  27,  as  sustaining  that  con- 
struction of  the  law  regulating  the  procedure  of  the  Jeflerson 
Court  of  Common  Pleas. 

As  in  the  absence  of  any  reservation  of  the  authority 
of  the  court  its  power  over  its  final  judgments  would,  as 
decided  in  the  case  referred  to,  cease  at  the  expiration  of  sixly 
days,  just  as  the  like  power  of  the  circuit  courts  of  the  state 
would  cease  at  the  end  of  a  particular  term,  we  do  not 
doubt  that  if  the  appellant  had  failed  for  sixty  days  after 
the  judgment  to  obtain  leave  to  file  his  bill  of  exceptions  at 
a  subsequent  time,  or  if,  as  in  the  case  of  Bailey  v.  Villiers, 
such  leave  had  been  given,  and  the  prescribed  time  had  passed 
without  any  further  action  on  the  subject,  the  right  to  file  the 
bill  of  exceptions  would  have  been  lost.  But  we  do  not  un- 
derstand the  case  cited  as  deciding,  nor  can  we  now  decide, 
that  the  common  pleas  court  had  not  power,  by  proper  orders, 
to  allow  the  appellant  time  to  file  his  bill  of  exceptions  beyond 
sixty  days  succeeding  the  judgment.  And  however  this  may 
be,  as  the  record  shows  that  when  the  bill  oC  exceptions  was 
tendered,  and  the  last  order  extending  the  time  for  the  parpose 
of  completing  and  filing  it  was  made,  both  parties  appeared, 
and  no  objection  was  made  to  the  order  nor  any  exceptioB 
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taken,  the  objection  now  made  for  the  first  time  in  this  court 
must  be  regarded  as  having  been  waived  in  the  court  below; 
and  the  bill  of  exceptions  is  therefore  considered  as  properly 
in  the  record. 

After  the  return  of  the  cause  from  this  court,  Downing 
tendered  and  offered  to  file  an  amended  answer,  verified  by 
him,  stating,  in  substance,  that  on  the  28th  day  of  February, 
1865,  the  date  of  said  bill  of  exchange,  and  before  the  appro- 
priation of  its  proceeds  by  Hutchings,  Duncan  &  Co.,  he  had 
withdrawn  from  and  ceased  to  be  a  member  of  said  firm; 
and  that  the  admission  to  the  contrary,  made  in  his  former 
pleading,  was  the  result  of  a  mistake  as  to  the  dates  of  those 
transactions  which  he  had  recently  discovered ;  but  the  court 
refused  to  allow  the  amendment  to  be  filed,  for  the  reason,  as 
appears,  that  it  contradicted  a  previous  answer  of  the  appel- 
lant; and  afterward,  on  the  trial,  when  evidence  had  been 
heard  conducing  to  sustain  the  allegations  of  the  amended 
answer,  and  to  prove  and  explain  the  alleged  mistake  con- 
sistently with  fairness  and  truth  on  the  part  of  the  appellant, 
he  again  offered  to  file  his  amended  answer  to  conform  his 
pleadings  to  the  evidence;  but  the  court  again  refused  to 
allow  the  amendment  to  be  filed,  and  these  rulings  are  now 
complained  of  as  errors  for  which  the  judgment  should  be 
reversed. 

It  seems  to  us  that  under  the  liberal  provisions  of  section 
161  of  the  Civil  Code  of  Practice,  it  would  have  been  proper 
to  allow  the  amendment  to  be  filed,  and  especially  so  in  view 
of  the  &ct8  disclosed  on  the  trial ;  but  as  in  such  cases  the 
court  exercises  a  sound  and  prudent  discretion  in  the  further- 
ance of  justice,  the  allowance  or  rejection  of  an  amendment  is 
not  usually  a  cause  of  reversal,  unless  there  has  been  a  mani- 
fest abuse  of  the  discretion  of  the  court.     Whether  there  has 
ar  has  not  been  in  this  case  such  an  abuse  of  discretion  we 
need  not  decide,  as  the  judgment  must  be  reversed  on  another 
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ground^  and  thn  amended  answer  may  be  filed  on  the  return 
of  the  cause. 

Samuel  BossoUy  ^^-^  one  of  the  attorneys  engaged  in  the 
prosecution  of  the  suit,  and  by  whom  it  was  commenced  in 
June,  1867;  was,  against  the  objections  of  the  defendants, 
admitted  to  testify  on  the  trial  as  a  witness  for  his  clientB. 
This,  it  is  now  insisted,  was  error,  because  under  the  act 
approved  January  26,  1866  (Myers's  Supplement,  685),  Mr. 
Russell  had  a  lien  on  the  plaintiff's  claim  and  the  judgment 
they  might  recover  thereon  as  security  for  his  fee;  and  success 
in  the  prosecution  of  the  action  being  necessary  to  render  this 
security  effectual,  the  attorney  was  directly  interested  in  the 
issue  to  be  tried;  and  not  having  released  his  lien,  he  was 
incompetent  to  testify  as  a  witness  for  the  plaintifi,  according 
to  section  670  of  the  Civil  Code  of  Practice.  It  seems  to  as 
this  objection  is  well  taken,  and  the  error  of  the  court  is 
fiital  to  the  judgment. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial,  and  other  proceedings  consistent  witb 
this  opinion. 
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The  following  opinion,  deliTered  by  Judge  Dnvall  January  18^  1861,  !■ 
BOW  publiehed  by  order  of  the  oourL— Bkp. 


Cases  76,  77,  78— PETITIONS  EQUITY— Jahuabt  18, 1861. 

James  Hull  v.  Deatly^s  adm'r. 

John  W.  Williams  v.  Deatly's  adm^r. 

Walter  Prather's  adm'r  v.  Deatly's  adm^r. 

appsalb  fbom  bath  circuit  ooubt. 

1.  Death  of  claimant  of  pebsonaltt  does  not  stop  the  statute 
FBOH  BUinvmo. 

When  the  statute  "begins  to  run  in  the  lifetime  of  the  claimaDt  of 
personalty,  it  is  not  intermpted  by  his  subsequent  death. 

If  the  cause  of  action  did  not  accrue  in  his  Hfetime^  it  does  not 
commence  running  until  after  administration  upon  his  estate. 

But  if  the  cause  of  action  accrued  before  the  death  of  the  cknmant, 
the  interval  that  elapsed  after  the  claimant's  death,  before  adminis- 
tration upon  his  estate,  is  not  excluded  in  the  computation  of  the 
time  necessary  to  complete  the  bar.  (1  Bibb,  181;  2  Bibb,  687; 
8  B.  Hon.  41 ;  18  B.  Mon.  409.) 

9.   A  mSW  SUIT  MAT  BE   OOMMENCED  WITHIN   ONE  TEAB.  —  Where  a  SuU 

has  been  commenced  teithin  the  time  limited,  and  that  expires,  and  the 
suit  abates  by  the  death  of  the  plaintiff,  if  another  suit  is  commenced 
within  a  year  after  the  abatement,  it  comes  within  the  equity  of  the 
proviso  in  the  statute  allowing  a  new  action  to  be  brought,  in  certain 
cases,  within  a  year  after  the  expiration  of  the  time.  (Baker  v.  Bsker, 
18  B.  Hon.  409.) 

8.  Plaintiffs'  bepbebentattves  must  bettve  within  the  teab. — Civil 
Code,  section  570 :  *'  An  order  to  revive  an  action  in  the  name  of 
the  representatives  or  successor  of  a  plaintiff  may  be  made  forthwith, 
bat  shall  not  be  made  without  the  consent  of  the  defendant  after  the 
expiration  of  one  year  from  the  time  the  order  might  have  been  first 
made;  except  that  where  the  defendant  shall  also  have  died,  or  his 
poweiB  have  ceased  in  the  mean  time,  the  order  of  revivor  on  both 
Mm  may  be  made  in  the  period  limited  in  the  last  section." 

4h  Hie  right  of  action  for  personalty  vests  in  the  personal  representatives 
of  the  claimant. 


688  BUSH'S  REPORTS- 

James  Hall  t.  Deatly's  adm'r. 

6.  Lis  pinyDHWs  n  uon  if  thb  action  ib  not  rkviyied  wathin 

TRAB. — ^If  the  personal  representatives  of  the  plainti£E,  in  an  action 
for  personalty,  fail  to  reyive  his  action  within  the  year,  having  parted 
with  a  valuable  consideration,  the  purchasers  of  such  property,  without 
notice  of  the  suit,  can  not  be  treated  as  purchasers  pendente  lUe. 

8.  Thb  lboal  bffbct  of  thb  drath  of  the  flantiff  was  an  abatb- 
MBNT. — The  usual  practice  is  not  to  have  an  order  of  abatement 
entered,  but  to  let  the  case  remain  on  the  docket  for  revivor  within 
a  reasonable  time ;  and  if  no  steps  are  taken  to  revive  within  aach 
time  it  is  stricken  from  the  dcicket     (See  Civil  Code,  sees.  557-573.) 

L.  W.  Andrews,     .    .  ^ 

W.  H.  Cord,    .    .    .     V For  Appellante^ 

Reuben  Gudoell,  .    . ) 
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16  Pickering,  886,  Coffin  v.  Cottle. 
18  B.  Monroe,  409,  Baker  v.  Baker. 
8  DanieVs  Chancery  Reports,  206,  and  cases  cited. 
Statutes  of  1810  and  1812,  1  M.  &  B.  87,  88. 
4  Bibb,  212.  2  J.  J.  Marehall,  18a 

4  Bibb,  805.  2  A.  E.  Marshall,  248. 

1  Metcalfe,  146>0.      1  Metcalfe,  857. 

J.  M,  NeSBITT,     ...  1  1?       A        11 

Trukbo  &  Lacy,    .    .  J ^^    ^^^^ 

(Briefs  for  appellee  not  fonnd.) 

JUDGE  DUVALL  dblitxrxd  thb  oPDnoK  of  teb  ooubt. 

These  cases  arise  upon  the  same  record,  are  in  most  respecta 
similar,  and  will  therefore  be  considered  together. 

Conceding  that  the  weight  of  evidence  in  regard  to  the 
right  of  property  in  the  slaves  in  contest  and  the  character 
of  holding  by  Barrick  Prather,  deceased,  favors  the  eonclu^on 
of  the  chancellor  below — ^a  point  by  no  means  clear,  and  for 
the  present  waived — still  it  does  not  follow  that  the  judgmentB 
complained  of  by  the  several  appellants  can  be  sustained. 
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The  original  bill  for  the  recovery  of  the  slaves  was  filed 
July  12,  1848.  The  complainant,  Mrs.  Deatly,  made  her  will 
in  the  same  month,  and,  as  may  be  assumed  from  the  record, 
died  in  the  latter  part  of  the  summer  or  in  the  &11  of  1850. 
The  last  order  in  the  case  prior  to  her  death  seems  to  have 
been  made  July  9,  1850.  No  other  order  was  made  or  step 
taken  from  that  time  until  March  30,  1855,  when  appellee, 
as  administrator  with  the  will  annexed,  appeared  and  filed  his 
bill  of  revivor,  notwithstanding  he  had  qualified  in  September 
1850,  nearly  five  years  before  the  bill  of  revivor  was  filed. 

Upon  the  bill  of  revivor  of  March,  1856,  no  process  seems 
to  have  been  issued. 

On  March  20,  1856,  as  we  suppose,  though  the  transcript 
before  us  has  it  1860,  an  amended  bill  of  revivor  was  filed, 
upon  which  process  was  issued  and  served  upon  the  respective 
appellants  during  the  months  of  March  and  April  of  1856,  as 
appears  from  the  sherifi^s  return. 

To  this  amended  bill  of  revivor  the  appellants  apipeared, 
and  filed  their  answers. 

Prather's  administrator  set  up  and  relied  upon  time  and 
the  statute  of  frauds  and  perjuries  against  the  relief  sought, 
as  his  intestate  had  done  to  the  original  action.  He  also,  in 
like  manner,  denied  specifically  the  material  allegations  of  the 
bill,  and  presented  several  matters  in  defense. 

Hull  and  Williams,  who  were  purchasers  of  some  of  the 
slaves,  also  relied  upon  time  and  the  statute  of  frauds,  and 
adopted  substantially  the  answer  of  their  co-defendant.  Pra- 
ther's  administrator  averred  that  they  were  purchasers  for 
value,  without  notice  of  appellee's  claim,  and  denied  that  as  to 
them  there  was  a  lis  pendens. 

Two  questions  arise  upon  this  state  of  facts :  1.  Whether 

the  lapse  of  time  since  1848  and  up  to  the  filing  of  the  bill 

of  revivor  has  not  effectually  barred  the  appellee  from  all 

relief  against  either  of  the  appellants;    and  2.  If  the  pur- 

VoL.  VII.— 45 
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chaaerSi  Hull  and  Williams,  are  not  protected  by  time,  whether 
they,  having  bought  without  notice  of  the  suit,  and  parted 
with  a  valuable  consideration  for  their  slaves,  can  be  treated 
as  purchasers  pevidente  lite. 

It  is  the  rule  in  this  state,  and  so  held  by  repeated  adjudi- 
cations of  this  court,  that  in  regard  to  claims  for  personalty, 
when  the  statute  of  limitations  begins  to  run  in  the  lifetime 
of  the  claimant,  it  is  not  interrupted  by  his  subsequent  death ; 
although  if  the  cause  of  action  did  not  accrue  in  his  lifetime, 
it  does  not  commence  running  until  after  administration  on 
his  estate;  and  moreover  there  is  no  saving  in  the  statute 
by  which  the  interval  that  elapses  after  the  claimant's  death 
before  administration  upon  his  estate  is  excluded  in  the  oom- 
putation  of  the  time  necessary  to  complete  the  bar.  (1  Bibb, 
181 ;  2  Bibb,  537;  3  Monroe,  41 ;  13  B.  Monroe,  409.) 

In  Baker  v.  Baker,  13  B.  Monroe,  409,  it  is  said,  however, 
that  where  a  suit  has  been  commenced  within  the  time  limited, 
and  that  expires,  and  the  suit  abates  by  the  death  of  the  plain* 
tiff,  if  the  plaintiff  begins  another  suit  within  a  year  after  the 
abatement,  he  comes  within  the  equity  of  the  proviso  in  the 
statute  allowing  a  new  action  to  be  brought  in  certain  cases 
within  a  year  after  the  expiration  of  the  time. 

Keference  is  made  in  that  case  to  cases,  decided  by  the 
United  States  courts,  in  which  the  principle  is  recognised,  and 
also  to  Montgomery  v.  Caldwell,  4  Bibb,  306,  in  which  it  was 
said  that  when  the  plaintiff's  action  abates  by  his  death,  it 
might  be  proper,  although  the  time  of  limitation  had  elapsed, 
to  allow  the  personal  representative,  under  the  equity  of  the 
statute    to  maintain  a  new  smt  within  the  tame  named  in 

# 

the  proviao. 

In  the  case  last  mentioned,  as  well  as  in  that  of  Baker  ▼• 
Baker,  it  is,  in  effect,  decided  that  where  a  suit  has  been 
brought  and  abates  by  the  death  of  the  plaintiff,  and  is  after- 
ward within  a  reasonable  time  revived  by  his  representative,  it 
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will  be  regarded  as  coming  within  the  proviso  of  the  statute^ 
and  as  an  action  pending  from  the  time  the  original  proceeding 
was  commenced ;  but  that  to  be  within  a  reasonable  time  such 
revivor  must  be  within  a  year  after  the  abatement.  The 
reason  for  limiting  it  to  that  period  of  time  is  that  the  proviao 
expressly  confines  the  right  to  maintain  new  actions  in  the 
cases  enumerated  therein  to  one  year^  and  forbids  such  actions 
afterward.  (2  Digest  Statutes,  1137.)  And,  as  will  be  seen  by 
reference  to  the  cases  supra,  it  is  only  by  analogy  that  any 
cases  whatever,  except  those  mentioned  in  the  proviso^  are 
brought  within  its  operation. 

The  same  rule  is,  in  effect,  prescribed  by  the  Civil  Code, 
section  570,  which  declares  that  '^an  order  to  revive  an  action 
in  the  names  of  the  representatives  or  successor  of  the  plain- 
tiff may  be  made  forthwith,  but  shall  not  be  made  without 
the  consent  of  the  defendant  aft^r  the  expiration  of  one  year 
from  the  time  the  order  might  have  been  first  made ;  except 
that  where  the  defendant  shall  also  have  died,  or  his  powers 
have  ceased  in  the  mean  time,  the  order  of  revivor  on  both 
sides  may  be  made  in  the  period  limited  in  the  last  section. 

In  view  of  these  rules,  so  well  established,  it  seems  impos- 
sible to  escape  the  conclusion  that  the  appellee's  right  to  the 
slaves  is  barred  by  time. 

The  statute  began  to  run  in  1848,  before  the  original  suit 
was  commenced.  The  death  of  the  plaintiff  in  1850  had  the 
effect  to  abate  that  action ;  so  that  five  years'  adverse  posses- 
sion in  the  appellants  was  completed  in  1853;  and  when  the 
revivor  was  attempted  in  March,  1855,  they  had  had  near 
seven  years'  adverse  possession;  and  up  to  March,  1856,  when 
process  issued,  nearly  eight  years. 

It  can  not  be  said  that  an  order  of  abatement  was  necessary 
to  discontinue  the  original  action  in  1850.  The  legal  effect 
of  the  death  of  the  plaintiff  was  an  abatement.  The  usual 
practice  is  not  to  have  an  order  of  abatement  entered,  but  to 
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let  the  case  remain  upon  the  docket  for  revivor  within  a  rea- 
sonable time,  and  if  no  steps  are  taken  to  revive  within  such 
time  it  is  stricken  from  the  docket.  The  very  term  revivor 
implies  a  previous  abatement  by  the  death  of  one  or  the  other 
of  the  parties.  Nor  can  it  be  said  that  the  supposed  disability 
of  the  devisees  of  the  testatrix,  Mrs.  Deatly,  furnishes  any 
obstacle  to  the  running  of  the  statute.  The  right  of  action 
vested  in  the  administrator,  who  qualified  in  1850,  and  he 
could  have  revived  within  the  year  after  the  administration 
was  granted. 

We  can  perceive  no  substantial  reason  for  exempting  this 
case  from  the  operation  of  the  rule  mentioned.  If  the  admin- 
istrator, by  filing  his  bill  of  revivor  within  four  or  five  years 
after  the  abatement  of  the  original  action  and  his  appointment 
as  administrator,  can  prevent  the  running  of  the  statute,  why 
he  could  not  accomplish  the  same  thing  at  any  time  within 
twenty  years  is  not  easily  perceived.  If  this  is  tolerated,  then 
the  death  of  a  plaintiff  who  has  commenced  his  action  in  his 
lifetime  would,  contrary  to  the  rule  we  have  mentioned,  pre- 
vent the  statute  from  running  at  all,  and  subject  titles  to 
personal  property  to  a  precarious  tenure— one  of  the  very 
things  which  the  statute  was  intended  to  prevent. 

If  this  view  be  correct,  there  was  in  1854,  when  Williams 
and  Hull  bought  the  slaves  they  claim,  no  lis  pendens  whereby 
they  could  be  affected ;  and  what  has  been  said  touching  the 
effect  of  the  &ilure  to  revive  within  a  reasonable  time  aft;er 
the  death  of  the  original  plaintiff  furnishes  a  solution  to  the 
second  question  arising  upon  the  state  of  fiu)t  presented* 

It  seems  to  this  court,  for  the  reasons  stated,  that  all  the 
appellants  were  protected  by  the  statute  of  limitations,  and 
that  the  circuit  court  erred  in  not  dismissing  the  bill  and 
amended  bills  and  bills  of  revivor  of  the  appellee. 

Wherefore  the  judgment  is  reversed,  and  the  cause 
manded  with  directions  to  dismiss  appellee's  said  bills. 
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1.  AonoN  TO  quiET  thb  tttlb  to  LAin>. — Party  having  legal  title 
and  poBsession  of  land  may  institute  an  action  against  any  party 
claiming  it  to  quiet  his  title,  in  the  circuit  court  of  the  county 
where  the  land  or  some  part  thereof  may  lie.  (See  Act  of  March 
9,  1854,  2  Stanton,  102;  and  section  98  (^vil  Code.)  Landrum  y. 
Farmer^ ^ 46 

9l  Action  against  a  dbfutt  sheriff. — A  party  may  waive  his  right 
of  action  against  the  sheriff  and  bring  it  against  the  deputy  for  a 
breach  of  a  direct  covenant  to  the  party  suing.  Winterbower  v. 
Haycraft .^     67 

8.  A  deputy  sheriff  receipted  for  and  covenanted  to  collect  fee-bills. 
For  failing  to  pay  over  money  so  collected  an  action  may  be 
brought  against  him  on  the  covenants  of  his  receipt    Ibid...,     57 

4.  An  action  to  RBvrvB  a  judombnt  i&  no  less  a  suit  than  any  other 
civil  proceeding  for  the  enforcement  of  a  debt  (Civil  Code, 
section  487.)    Curry^s  adm'r  v.  Bryant's  adm'r 801 

0L  To  oorhectt  brrobs  of  thb  cnicurr  oourt  which  icioht  have  been 

enOTTNDS  FOR  A  REVERSAL  IN  THB  OoURT  OF  AfFBALS,   an   actlOU 

for  a  modification  of  the  judgment  and  enjoining  it  is  neither 
the  appropriate  nor  an  available  remedy.  McCown  v.  Macklin^s 
executor 808 

8.   A  lOBPRISION  OF  THB  CLERK  CAN  NOT  BE  CORRECTED  BT  AN  ACTION 

IN  EquiTT  enjoining  and  praying  for  a  modification  of  the  judg- 
ment   Ibid 308 

7.  IllIXIBflSR*8  BIGHT  OF  ACTION  ACCRTTES  WHEN  HE  FATS  THB  BILL. — 

The  right  of  action  in  favor  of  the  indorser  against  those  bound 
with  or  before  him  accrues  only  upon  the  payment  of  the  bill  by 
him.    Bowman  v.  Wright 875 
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8.  IllDOBBEB*8  BIGHT  OF  AOTIOK  AOAIKBT  PABTDBB  BOURD  BSFORB  Hllf.^ 

An  indoner  who  pays  or  is  compelled  to  pay  a  bill  of  exchange 
has  a  right  of  action  on  the  implied  liability  resulting  from  the 
payment  against  any  party  who  was  bonnd  before  him,  or  liable 
to  contribate  to  the  payment  of  the  debt    Ibid. 875 

9.  AcnoH  m  bquztt  mat  bb  BBonoHr  ik  aitt  ooubtt  in  proceedings 
on  a  justice's  judgment,  after  a  return  of  "n^  property^^^  for  the 
diaoovery  of  any  money,  chose  in  action,  etc  (Ciyil  Code,  section 
474.)    Austin  ▼.  Payne,  &a. 480 

10.  DorniiBiniBBS  can  not  bus  jointlt  and  bboovbb  a  joint  Jinx^iiEiiT 
against  the  administrator  for  an  alleged  balance  of  their  seTersl 
■hares  of  the  amount  found  due  to  them  by  settlement.  Pelly  ▼. 
Bowyer,  &c .^ 618 

11.   XJnLBSS  THB  OBJBI7ITON  FOB  THB  MIBJOINDER  IB  WAITED  there  is  UO 

authority  for  uniting  as  co-plaintiffs  several  parties  having  separate 
and  independent  rights  of  action  against  the  same  defendant,  or 
for  a  joint  recovery  thereon.    Und -  518 

18.  **  Thb  FBOCBBDiNGfl  IN  PENAL  ACHONB  are  regulated  by  the  Oode  of 
Practice  in  civil  cases.*^  (Criminal  Code,  section  8.)  Wilson  v. 
Commonwealth  for  use  of  Elette SM 

18.  Pbocubinci  a  pabdon. — ^No  action  will  lie  to  recover  a  sum  of 
money  for  endeavoring  to  procure  a  pardon.  Thompson,  Ac  t. 
Wharton ^ 668 

14.  Abbuxfsit  can  not  be  icaintainbd  fob  use  and  oocupattor  wdem 
the  relation  of  landlord  and  tenant  has  existed  between  the  parties, 
and  not  then  except  upon  an  express  or  implied  promise  of  pay- 
ment   Hall  ft  May  t.  Jacobs  ft  Co 5M 

16.  SiTRxrT  fating  the  debt— hib  biobt  of  action  aocbubs  against 
his  prindpal  and  against  his  co-sureties,  for  the  debt  or  for  contri- 
bution, for  each  payment  at  the  date  thereof.  (Revised  Statutei^ 
section  7,  chapter  97.) 

He  may  sue  a  co-surety  separately,  or  as  a  joint  defendant  with 
the  principal,  when  and  as  often  as  he  makes  payments.  Robinson 
v.  Jennings 680 

16.  Scbscriftionb  of  stock  in  a  oobpobation  may  be  enforced  by  suit 

The  remedy  against  a  delinquent  euheeriber  is  to  enforce  payment 
by  a  judgment  for  the  money,  and  not  by  a  forfeiture  or  sale  of 
the  stock.  (16  R  Hon.  6;  2  Met  814.)  Gill's  administntrix  t. 
Kentucky  and  Colorado  Qold  and  Silver  IGning  Company.^...  6t$ 

17.  Riqbt  of  action  for  personalty  on  the  death  of  the  party  vests  in 

his  personal  representative.    Hull  v.  Deatly's  administrator...  687 
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AD  QUOD  DAinrUM-^ 
1.  Pbotdsions  of  thb  gkabtbr  must  bb  striotlt  fubsusd  in  oon- 

DEMNINO  liAimS  FOR  THB  USB  OF  A  BAILBOAD  COMPANT. 

That  the  provisioxiB  of  the  charter  have  been  strictly  poisaed 
can  only  be  shown  by  the  record  itself  if  it  be  in  existence.  Penny, 
&a  V.  Pindell,  &c 571 

8.  Lost  rboobds  of  thb  fboobedikob  uin>BR  thb  whit  of  ad  ^uod 
damnum. 

In  this  case  it  was  claimed  by  the  yendee  of  the  railroad  com- 
pany that  the  writ  of  o^  ^tiod  damnum,  the  finding  of  the  jury, 
and  the  whole  proceedings  for  the  condemnation  of  the  land  by 
the  company  had  been  lost,  except  the  judgment  of  the  drcoit 
conrt  approving  and  confirming  the  inquest    Held, 

That  all  the  proceedings  have  been  conducted  in  conformity 
with  the  company's  charter,  is  a  presumption  which  might  be 
properly  indulged  in  favor  of  and  to  sustain  judgments  of  courts 
of  competent  jurisdiction  not  under  review  by  this  court  upon 
appeal. 

But,  coming  into  a  suit  collaterally  in  support  of  a  link  in  a 
chain  of  title,  in  cases  where  parts  of  the  records  or  files  of  the 
suit  have  been  lost  or  destroyed,  yet  that  it  uxu  lost  or  destroyed 
should  clearly  appear  to  the  court,  before  admitting  parol  or 
secondary  evidence  of  what  the  record  contained.    Tlnd.^ 671 

ADVANCEMENTa- 

1.  Adtancbbcbnts  in  full  of  all  intbrbst  in  anobstor's  bstatb. 

**  Received,  Covington,  Kentucky,  April  9,  1864,  of  my  father. 
Dr.  Z.  Gushing,  two  thousand  dollars,  which  I  freely  accept  as  my 
full  proportion  of  his  estate ;  and  I  hereby  bind  myself,  my  heirs, 
executors,  administrators,  and  assigns,  never  to  set  up  any  claim 
against  him  or  his  estate." 

The  son  who  signed  the  above,  after  the  death  of  his  father, 
sued  for  a  distributive  proportion  of  his  estate.  The  widow  and 
other  children  alleged  that  this  son  had  received  his  full  propor- 
tion of  his  father's  estate,  which  not  being  denied — Held,  that, 
having  received  his  *'  full  proportion,"  the  said  son  was  entitled  to 
nothing  further  from  his  father's  estate.  (Section  17,  chapter  80, 
Revised  Statutes.)    Gushing  v.  Gushing,  &c 250 

1.  Irterplbadbr. — The  plaintiff  in  a  case  of  interpleader  should  make 
an  affidavit  that  there  is  no  collusion  between  him  and  any  of  the 
other  parties.     Starling  v.  Brown,  assignee,  &c 164 
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AFFIDAVITS— (Continued.) 

2.   YeBIFIOATION    of  demands  AOAIK8T    BBTATIBB    OF  DEGEDBRTB. — ^Tlie 

proYiaion  of  the  Civil  Code  prohibiting  the  bringing  of  ordinary 
actions  against  personal  representatives  without  making  the  re- 
quired demand  is  imperative.  (Civil  Code,  section  473.)  Coxtj'b 
adm^r  v.  Bryant's  adm*r 801 

8.  Judgment  debts  must  be  verified. — As  a  claim  evidenced  by  a 
judgment,  like  any  other  asserted  demand,  may  be  unjust,  or  have 
been  paid,  or  be  subject  to  set-ofEs  or  discounts,  no  reason  is  per* 
oeived  for  exempting  it  from  the  operation  of  the  statute  requiring 
claimants  against  decedents*  estates  to  verify  their  demands. 
Ihid ^ ^ 801 

4.  An  action  to  recvoe  a  judgment  is  no  less  a  suit  than  any  other  civil 

proceeding  for  the  enforcement  of  a  debt  (Civil  Code,  sec.  487.) 
lUd.^ 801 

5.  Affidavft  to  rbquiiie  defendant  to  answer,  or  the  petition 

TO  BE  TAEEN  AS  TRUE  UNLESS    DENIED  BT  ANSWER. — ''When  the 

plaintiff  files  with  the  petition  his  own  affidavit,  stating  that  any 
of  the  allegations  thereof  recited  in  the  affidavit  are  true,  and 
known  to  be  so  by  the  defendant,  and  that  they  can  not  be  proved 
or  shown  otherwise  than  by  his  answer  so  far  as  affiant  believes, 
such  allegations,  unless  denied  by  the  answer,  shall  be  taken  as 
true."     (Civil  Code,  section  489.) 

The  affidavit  prescribed  by  said  section  489  of  the  Civil  Code 
may  be  made  with  the  same  effect  in  the 'petition  itself,  or  in  an 
amended  petition.    Tipton  v.  Wright 448 

AGENT— 

1.  An  auctioneer  is  regarded  as  the  agent  of  both  the  seller  and  the 

purchaser.     Gill  v.  Hewett • ^ 10 

2.  An  agent  is  entitled  to  coicfensation  from  both  pastibb  to 

AN  EXCHANGE  OF  REAL  ESTATE  IN  THIS  CASE. — ^Ths  agent  em- 
ployed by  different  owners  to  sell  two  parcels  of  real  estate 
brought  about  an  interview  between  the  owners,  who  made  an 
exchange — the  agent  having  no  agency  in  the  exchange  except  in 
bringing  about  the  interview  and  writing  the  deeds.  Heid^  that 
the  agent  was  entitled  to  the  customary  compensation  from  each 
party.  This  case  differs  essentially  from  the  case  of  Lloyd  t.  Col- 
ston &  Moore,  5  Bush,  5S7. 

The  proof  in  this  case  showed  that  the  local  custom  entitled  the 
agent  to  all  he  charged  for  what  he  did  for  each  party ;  to  wit,  the 
customary  commissions  against  each  party.  Mullen  v.  Keetzleb  A 
Lampton „.  258 
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AGENT— (ContinQed.) 
8.  DspoeiT  OF  fbinoipal'b  funds  ik  bank  bt  agent  to  his  own 

CRBDIT — ^WlTHOXrr    HIS    OOLLUSION    THK    FBINGIPAL's    BENEFICIAL 

INTEREST  IS  NOT  THEREBY  DIVESTED. — ^The  agent  in  thls  case  sold 
his  principal's  stock,  and  deposited  the  proceeds  to  his  own  credit 
in  bank  without  any  collusion  of  the  principal.  The  principal  has 
a  beneficial  interest  in  the  deposit,  which  was  not  divested ;  and  in 
a  controversy  between  him  and  an  attaching  creditor  of  the  agent, 
the  principal  is  entitled  to  recover  the  fund;  but  it  would  be 
otherwise  if  the  agent  had  rightfully  retained  the  fund  for  his 
compensation.     Skilman,  &a  v.  Miller,  &c 428 

4.   DeFOSTT    of   OONSIONOR'S   funds    in    bank    by  FACTOR  IN  HIS  OWN 

NAME,  without  directions,  makes  the  factor  liable  in  case  of  the 
failure  or  insolvency  of  the  bank.  (Story's  Equity,  section  1270; 
Story's  Agency,  section  208.)    Cartmell  &  Drury  v.  Allard.....  482 

5.  Confessions  of  a  defaxtltino  agent  of  a  railroad  company  after 
his  discharge  from  the  service  of  the  company  are  not  admissible 
as  evidence  against  the  surety  of  such  agent  in  an  action  on  his 
bond  for  the  faithful  performance  of  his  duties  as  agent.  Pollard 
V.  LonisviUe,  Cincinnati  and  Lexington  R.  R  Co 097 

ALLEGATION  AND  PROOP  IN  CIVIL  CASES— 

1.  Allboattons  of  heirship. — ^The  averment  that  a  person  was  one  of 

the  heirs  of  another  if  undenied  is  still  fatally  defective,  so  far  at 
least  as  it  purports  to  allege  derivation  of  title  by  inheritance. 
Larue,  &c.  v.  Hays,  Ac 50 

2.  To  utMUh  heirship  the  facts  should  be  averred  and  proved,  if  not 

admitted.  (See  Banks  v.  Johnson,  4  J.  J.  Marshall,  640 ;  Currie  v. 
Powler,  6  J.  J.  Marshall,  145.)     Hnd 60 

8.  The  law  traverses  every  material  fact  pleaded  in  an  answer 
to  which  a  reply  is  not  required  by  the  Civil  Code.  Robinson  v. 
Williamson. 604 

^iXTBRATION  OP  WRITINGS— 

1.  Material  alteration  in  a  note. — Every  material  alteration  in  a 
note  made  after  its  delivery,  and  without  the  consent  of  the  payor, 
renders  it  void.     Duker  v.  Pranz 278 

S.  Alteration  in  a  note  to  correct  a  mistake. — The  holder  of  the 
note  has  no  right  to  make  an  alteration  to  correct  a  mistake,  unless 
to  make  the  instrument  conform  to  what  aU  the  parties  to  it  ctgreed 
or  intended  it  should  ha/te  been;  but  this  much  he  can  do  without 
destroying  the  legal  efficacy  of  the  writing.  (Hervey  v.  Hervey,  15 
Maine,  857;  Parsons  on  Bills  and  Notes,  569-71.)     Ibid 273 
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AliTERATION  OF  WRITINGS— (Oontmued.) 

8.  In  this  case  the  proof  showed  that  the  note  was  dated  1868,  when 

■ocording  to  the  intent  of  the  parties  it  ooght  to  hare  been  dated 
1869,  and  that  it  was  changed  to  1860  by  writing  9  over  8.  Ths 
court  below  properly  rrfu$sd  to  instruct  the  jury  that  if  the  alter- 
ation in  the  date  of  the  note  was  made  after  the  execation  and 
delivery  of  the  note,  without  the  knowledge  or  consent  of  the 
payor,  either  by  the  holder  or  with  his  penniasion,  that  the  same 
was  thereby  rendered  Toid,  '*  though  the  ehan^e  teae  made  in  order 
to  eorreet  a  mietaie.'^    Ihid^ 273 

APPEALS— 

1.  When  thb  rioht  of  appeal  dkpknds  oh  the  amouutt  of  a  recoTcry 
in  money  or  personal  property,  eoete  can  not  be  induded  in  estimate 
ing  the  value  necessary  to  give  jurisdiction  to  the  Court  of  Appeals. 
Moore,  &c.  v.  Boner,  &c - 96 

9.  When  the  title  to  land  is  put  in  rasuB  either  partt  kai 

APPEAL. — ^In  such  cases  the  Code  contains  no  exception  to  the 
right  of  either  party,  who  may  be  wholly  or  partially  unsuooessfol, 
•  to  appeal  from  the  final  judgment  to  the  Court  of  Appeals.  In 
this  case  the  judgment  alone  as  to  costs  is  appealed  from* and 
reyorsed.     (Caskey  y.  Lewis,  16  B.  Monroe,  27.)     Thid. 86 

8.  An  appecMond  executed  hy  mietdke  in  the  court  helote  eupereeding  ike 
pereonal  judgment  ctgainet  the  defendant ;  but  within  three  days 
afterward  the  chancellor  permitted  the  appellants  to  snbstitnte 
another  bond  for  superseding  only  the  judgment  sustaining  the 
attachment  and  subjecting  the  attached  property.  Beldy  that  no 
right  of  the  appellees  was  prejudiced  by  the  execution  of  the  flist 
bond.  The  personal  judgment  is  affirmed  without  damages,  and 
the  residue  of  the  judgment  is  reversed.  Ross,  Ac.  t.  WUaoii, 
Peter  &  Co » 

4.  Void  judokent. — ^The  Court  of  Appeals  wiU  reyerse  a  void  judg- 
ment.    Landrum  y.  Farmer —    46 

6.  Appeals  from  the  Leaeington  City  Court  can  not  be  taken  directly  to 
the  Court  of  Appeals  from  a  judgment  dismissing  a  warrant  against 
the  defendant  for  peddling  goods,  wares,  and  merehsuiLdise  not 
manufactured  in  the  state,  without  first  haying  obtained  liooise 
therefor.    Commonwealth  y.  Ingraham .« 106 

6.  Appeals  from  the  Lexington  City  Court,  tmder  section  51  of  tte 
charter  of  that  city,  may  be  taken  directly  to  the  Court  of  Appeals 
from  judgments  of  the  judge  of  said  city  oooit  when  he  ahaU 
decide  against  the  validity  of  any  ordinance  or  by-Inw  of 
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APPEALS— (Continued.) 

dtj.  In  no  other  case  is  an  appeal  anthorized  by  the  charter  from 
a  judgment  of  the  dty  conrt  to  the  Conrt  of  Appeals.  Appeal  in 
iku  CMS  dUmisMd.    Und^ • 106 

7.  iRSTRncnoNS  hot  objboted  to  when  offered  by  the  attorney  for  the 
commonwealth  can  not  be  passed  npon  by  the  Court  of  Appeals. 

But  when  the  case  must  be  reversed  for  error  in  admitting  in- 
competent evidence,  and  must  go  back,  it  is  proper  for  the  Court 
of  Appeals  to  point  out  errors  in  instructions,  although  they  were 
not  objected  to  when  offered.    Edgerton  v.  Commonwealth....  142 

8l  bCPEBrBOT  AND  DBTBOTIVB  AFFBAL-BONOe  MAT  BB  FERFBCTBD  NUNC 

FRO  TUKO. — When  anything  in  the  form  of  a  bond  has  been  exe- 
cuted and  returned,  the  court  should  permit  the  modification  and 
perfection  of  it  nunc  pro  tunc.    Hargis  v.  Pearce  &  Son 284 

9.  Bbbor  not  spbcifisd  in  thb  MOTION  FOR  A  NBW  TRIAL. — An  error 
which  was  not  made  a  ground  for  a  new  trial  in  the  court  below 
is  not  an  available  cause  of  objection  to  the  judgment  in  the  Conrt 
of  Appeals.  (Slater  v.  Sherman,  0  Bush,  206.)  Louisville,  Cin- 
cinnati and  Lexington  Railroad  Co.  v.  Mahony's  adm^x 286 

10.  Judgments  of  thb  Court  of  Affbals  arb  void  in  cases  where  no 
appeal  was  granted  by  the  inferior  court,  and  there  was  no  appear- 
ance of  the  appellee,  and  no  actual  or  constructive  service  on  him. 
Finnell,  &c.  v.  Joneses  executrix,  &c -•• 860 

11.  Ten  FEB  GEZ«T.  DAMAGES  ON  THB  AFFIRMANCE  OF  A  JUDGMENT  FOB 

MONET  will  be  awarded  by  the  Court  of  Appeals  when  the  record 
shows  that  an  appeal  was  granted  by  the  lower  court,  and  that  a 
supersedeas-bond  was  executed  within  the  time  prescribed  by  the 
Code.    Whitehead  v.  Boorom 809 

19l  a  judgment  n  not  sufebseded  bt  the  execution  of  thb  bond.— 
An  order  of  supersedeas  must  be  issued  by  the  proper  clerk.  Reed 
V.  Lander,  6  Bush,  690,  is  sustained.    Ibid. 800 

IS.  The  object  of  the  eupereedeae  is  merely  to  notify  the  appellee  that  the 
required  bond  had  been  executed  and  filed,  and  that  his  judgment 
was  thereby  superseded.    Ibid .,.  800 

14.   A  RBCORD    18    NOT    RSqUIRED    OF    THE    IS8UAL    OF   A    SUFERSEDBASL 

Ibid 800 

10.  NonoB  OF  8UFERSEDBA8  WILL  BE  FRB8UMKD. — ^Wheu  no  evidence  of 
its  non-issnal  appears  in  the  record,  the  Court  of  Appeals  is  author- 
ized to  presume  that  the  appellee  had  been  notified  of  the  super- 
deas.    Ibid 300 
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APPEALS— (Ocmtiniied.) 

18.  Mkbb  fazlxjbb  of  thb  interior  oovBff^^ifmffr  n  ho  catob 
AFFBAi.. — ^In  this  case  the  court  below  failed  to  dispoee  of  prop- 
erty embraced  in  assignmentB  of  parties  to  the  suit.  Held,  that 
until  some  action  is  taken  by  that  courts  either  disposing  of  or 
refusing  to  dispose  of  the  same,  it  is  not  within  the  power  of  the 
Court  of  Appeals  to  take  cognizance  of  the  matter.  Young, 
McDowell  &  Co.  v.  Bennett,  &c. ^  474 

17.  Appeal  from  oountt  court  should  re  first  taken  to  the  ookcdit 

OOUBT  in  case  of  removal  of  executor  for  failing  to  give  secority 
when  required  by  the  county  court.    Atwell's  ex'r  ▼.  Helm,  Ae..504 

18.  Order  of  county  court  requiring  executor  to  give  security  is  not  liiud 

until  enforced.    Ibid. ^  504 

19.  On  appeal  from  a  juaticb  to  the  circuit  court  the  PLEADmes 

MAT  RE  ORAL  whcre  the  matter  in  controversy  does  not  exceed  fifty 
doUars.    Wilson  v.  Commonwealth  for  use  of  Klette 536 


20.   A  JUDGMENT   YACATINO    AND    SETTING   ASIDE   A  FORMER  JUDGl 

under  sections  579  and  581  of  the  Civil  Code,  is  final,  and  subject 
to  appeal  and  revision  in  the  Court  of  Appeals. 

Such  a  judgment  is  not  a  mere  interlocutory  order,  subject  to  be 
set  aside  by  the  same  court  at  a  subsequent  term,  nor  simply  m 
ministerial  act;  nor  could  it  be  revised,  as  an  ordinary  decision  <if 
a  motion  for  a  new  trial  may  be,  on  an  appeal  from  the  judgment 
in  the  original  action ;  but  it  is  the  final  adjudication  of  important 
rights  litigated  in  a  separate  and  independent  suit,  and  is  therefoie 
subject  to  appeal  and  revision  in  the  Court  of  Appeals.  McOall  t. 
Hitchcock .^ 615 

21.  Judgment  of  cehcuit  court  in  road  cases Judgment  of  a  circoit 

court  reversing  the  judgment  of  a  county  court  dismissiiig  an 
application  for  a  new  road  is  a  final  order  or  judgment,  and  an 
appeal  may  be  prosecuted  from  it  to  the  Court  of  Appeals.  Helm, 
&c.  V.  Short,  Ac 028 

22.  **  Fenai.  orders  Ain>  judgments  ^*  are  "  such  as  at  once  put  an  end 

to  the  action  by  declaring  that  the  plaintifi^  has  either  entitled 
himself  or  has  not  to  recover  the  remedy  he  sues  for.*'  (3  Black- 
stone,  497.)     Ibid 623 

28.  A  FINAL  order  or  judgment  ''either  terminates  the  action  itself, 
decides  some  matter  litigated  by  the  parties,  or  operates  to  divest 
some  right  in  such  manner  as  to  put  it  out  of  the  power  of  the 
court  making  the  order,  after  the  expiration  of  the  term,  to  place 
the  parties  in  their  original  position.*'    (Kaysville  and  Lexington 
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APPEALS— (Continued.) 

Railroad  Company  v.  Pannett,  Ac,  IS  B.  Monroe,  48;  Tomer  t. 

Browder,  fta,  18  R  Monroe,  826.)    Ibid. 628 

84.  Affbai*  fbobbcutbd  m  the  namb  of  a  dbad  party. — Rbyebsal  nr 

SUCH  A  OABB  CAN  NOT  BB  TBBATBD  AB  YOID  BT  THB  LOWBB  COURT. 

The  appellant's  death,  if  known,  should  have  been  taken  &d- 
Tantage  of  in  the  Court  of  Appeals  by  a  plea  under  the  provisions 
of  section  898  of  the  Ciyil  Code. 

When  a  plaintiff  dien  pending  his  suit,  his  death  may  be  pleaded 
in  abatement.  But  the  defendant  may  waive  such  plea,  and  permit 
the  cause  to  be  tried  upon  its  merits,  without  revivor. 

Deat^  of  the  plaintiff  after  judgment  in  the  circuit  court,  and 
hefors  the  appeal  was  prosecuted,  did  not  take  from  the  Court  of 
Appeals  the  right  to  entertain  such  appeal. 

Regularly,  a  personal  representative  should  have  been  appointed, 
and  the  appeal  prosecuted  in  his  name.  But  when  the  appeal  wcu 
prosecuted  in  the  name  of  the  dead  plaintiff,  without  objection  by 
the  appellee,  the  judgment  of  reversal  in  the  Court  of  Appeals, 
and  proceedings  had  under  it,  are  not  void,  because  the  appeal 
was  not  prosecuted  in  the  name  of  a  personal  representative. 
Spalding,  administrator,  Ac  v.  Wathen 669 

95.  As  the  death  of  the  appellant  was  not  known  to  the  appellee  in  this 
case  prior  to  the  reversal  of  the  judgment  appealed  from,  and  as 
the  judgment  upon  it<i  face  was  regular  and  its  validity  not  a 
questicm  which  could  be  properly  inquired  into  in  the  circuit  court 
in  a  collateral  proceeding,  the  only  means  by  which  the  appellee 
could  obtain  relief  against  it  was  by  an  application  to  the  Court 
of  Appeals,  upon  the  discovery  of  appellant's  death,  for  a  correc- 
tion of  its  judgment^  for  the  reason  that  it  was  an  error  which 
could  be  corrected,  if  at  all,  only  by  the  court  which  rendered 
the  judgment     JTbid 659 

S&   DbATH  of  ONB  of  THE  FARTIB8  BEFORE  JTTDGMBNT  is  a  grOUnd  for 

the  vacation  of  the  judgment  by  the  court  in  which  it  was  ren- 
dered.    (Civil  Code,  section  679.)    Ihid 669 

^T  It  is  not  decided  in  this  case  **  whether  or  not  the  Court  of  Appeals 
could  have  vacated  or  set  aside  its  judgment  of  reversal  in  this 
case,  upon  an  application  made  after  the  expiration  of  the  time 
within  which  a  petition  for  a  rehearing  could  have  been  filed,  even 
though  it  might  have  been  made  to  appear  that  the  death  of  the 
appellant  did  not  come  to  the  knowledge  of  the  appellee  until 
after  the  expiration  of  that  time.''    Find 669 

(See  Bills  of  Exceptions.) 

(See  Practice  in  the  Court  of  Appeals,) 
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A8SIQN1IENTS- 

1,  j^  a  writUn  learn  wtUain$  MigaUone  other  than  for  ike  payment  ef 

meney  or  property  for  the  rent  of  the  leased  premisea,  then  aach 

writing  is  not  assignable  by  the  landlord  so  aa  to  Test  a  right  of 

action  in  the  assignee  alone.    Helbnm  &  Co.  y.  Mofford,  &c«  169 

ASSIGNMENTS  bt  Operation  of  Law  unhbr  Statutb  of  1856 — 

1.   DOWKB  OF  8UUV1V1KO  WIFB  IS  RAKKKD  BT  ▲  OONTKTANGS  KXJ&UUTED 
BT  HUSBAND  AND  WIFE,  WHICH  WAS  ADJUDORD  TO  BR  WTISEN  THB 

OPERATION  OF  THB  STATUTB  OF  1856. — Said  Statute  provides  that 
certain  assignments  shall  inure  to  the  benefit  of  all  the  aangnor'a 
creditors.  (Revised  Statutes,  1  Stanton,  568.)  Cantrill  v.  Riak^  158 

t.  According  to  said  statute  of  1856,  the  grantee  in  such  a  conyeyanco 
holds  tiie  legal  title  of  both  the  grantor  and  his  wife  in  trust  for 
his  general  creditors;  and  the  court  say:  "We  can  not  see  how 
her  title  any  more  than  his  lapsed  by  the  sale  for  all  those  cred- 
itors."   Ibid ^ „  158 

8.  The  legal  effect  of  the  judgment  rendered  on  the  conveyance  was 

that  it  was  valid  and  binding  as  an  assignment  to  all  the  creditors. 
A  fortiori^  it  did  not  restore  the  right  to  dower  which  had  been 
alienated  by  it    Ihid ^^ « 158 

4.  Land  sold  under  execution  mat  afterward  be  8ubjibctiu>  and 

be  resold  for  pro  rata  distribution  amono  all  the  orbditors 
OF  THB  OWNER  by  proceedings  under  the  statute  of  March  10, 1856, 
1  Stanton,  558.    Tucker,  &c.  v.  Fogle.^ 290 

5.  Purchaser  at  execution  sale  faiuno  to  get  the  land,  thb  urrr 

AND  SALE  ARE  (QUASHED,  AND  HE  IB  RELEASED  FROM  HIS  BOND. — 

Land  sold  under  execution,  being  afterward  subjected  and  resold 
for  pro  rata  distribution  among  aU  the  creditors  of  the  owner  In  m 
proceeding  against  him  under  the  provisions  of  the  said  statnte  of 
March  10,  1856,  the  circuit  court  properly  quashed  the  levy  and 
sale,  and  released  the  purchaser  from  his  bond.    Ibii^ ^  290 

MSIONOH  AND  ASSIGNEB— 
1.  Abbionbe  IN  bankruftct  may  sue  in  the  state  courts  to  reoover  Hie 
title  and  possession  of  the  bankrupt*s  property.    Boone,  assignee; 
&Q.  V.  Hall,  &c ^ 66 

9.  Abbioneb  of  several  notes  on  thb  bamb  obligor  xuht 

ON  EACH  note  IN  PROPER  TDCE. — When  such  notes  mature  at 
ferent  dates,  the  assignee  must  use  proper  diligence  to  collect 
note,  or  else  he  can  not  recover  against  the  assignor  on  hia  liability 
implied  by  his  assignment  of  the  note.  Coleman^s  execntor  ▼. 
Tully*B  administrator « ^     79 
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ASSIGNOR  AND  ASSIGNEE— (Continued.) 

8.  Assignee  failed  to  prosecute  suit  on  some  of  the  notes  within  proper 
time ;  but  in  a  suit  thereafter  brought  to  subject  land  to  the  pay- 
ment of  all  the  notes»  the  assignee  reooyered  only  a  part  of  his 
aggregate  debt.  In  an  action  against  the  assignor  on  his  assign* 
ments  of  the  several  notes,  the  assignee  could  not  apply  the  amount 
realized  as  aboye  to  the  extinguishment  of  the  notes  first  maturing, 
on  which  proper  diligence  had  not  been  used  by  him.    Ibid^    72 

4.  AmONSB  MAT  IN  SOmS  0A8B8  MAIHTAIN  AN  ACTION  ON  THB  A8SION- 
MBNT  AGAINST  HIS  A8SIONOB  WITHOUT  HAyiNO  A  BETURN  OF  NULLA 

BONA. — Ordinarily  no  action  can  be  maintained  on  an  assignment 
until  the  assignee  has  obtained  judgment,  and  had  his  execution 
returned  nuUa  hona;  but  this  rule  is  not  inflexible. 

The  remoyal  of  the  debtor  from  the  state  after  the  assignment, 
and  before  the  note  fell  due,  has  been  held  to  dispense  with  the 
necessity  for  such  evidence  of  diligence. 

The  debtor  having  been  declared  a  bankrupt  a  few  days  after 
the  maturity  of  the  note,  was  held  to  be  sufficient  to  excuse  a 
failure  upon  the  part  of  the  assignee  to  sue  at  alL  (Roberts  v. 
Atwood  &  Co.,  8  B.  Monroe,  210.) 

The  assignee's  right  to  recover  against  his  assignor  on  his  assign- 
ment in  this  action  is  not  in  anywise  impaired  by  his  failure  to  sue 
out  an  execution  after  his  levy  and  sale  had  been  quashed.  There 
is  nothing  in  the  record  indiciiting  that  any  amount  could  have 
been  realized  thereby;  and  the  insolvency  of  the  payors  of  the 
note  having  been  once  established  by  conclusive  evidence,  the 
assignee's  right  of  action  was  perfect  without  a  return  of  nvUa 
bona. 

The  assignee  in  this  case  recovered  judgment,  and  caused  the 
debtor's  land  to  be  sold  to  satisfy  his  execution.  After  this  exe- 
cution sale  other  creditors  proceeded  against  the  debtor,  and 
subjected  his  entire  estate,  including  the  land  sold  under  the 
execution,  to  a  pro  rata  distribution  among  all  creditors,  under 
the  statute  of  March  10,  1856;  and  in  that  suit  the  same  land  was 
resold  for  the  benefit  of  all  the  creditors.  On  motion  of  the  pur- 
chaser at  said  execution  sale,  the  court  quashed  the  levy  and  sale 
and  released  him  from  his  bond.  The  assignee  was  a  party  to 
this  suit,  and  received  his  pro  rata  of  the  debtor's  estate.  The 
insolvency  of  the  debtor  being  conclusively  established  by  this 
suit,  the  assignee's  right  of  action  against  his  assignor  on  his 
assignment  of  the  dubt  was  perfect,  without  his  having  sued  out 
another  execution  after  his  levy  and  sale  of  the  land  had  been 
quashed.    Tucker,  &c.  v.  Fogle 290 
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ATTACEDfENT— 

1.  Omt  BOND  aumrm'UTm>  fob  akotebb  which  wab  mHUUTED  sr 
xnrrAXB. — ^A  bond  saperaeding  that  part  of  the  Judgment  whicb 
sQstained  the  attachment,  etc,  was  enbetitnted  for  another  bond 
which  was  executed  by  mistake,  saperseding  the  entire  judgment. 
Roes,  Ac  y.  Wilson,  Peter  ft  Go 89 

8.  Attachhsnt  not  authobized  AOAiNffT  thb  Mobilb  and  Ohio  Raiz«- 
BOAD  OoMPANT  AS  A  FOBBiON  OOBFOBATION. — The  Mobile  and  Ohio 
Bailroad  Company,  a  corporation  created  by  the  state  of  AUh^mi^^ 
by  "  An  act  to  authorize  the  Mobile  and  Ohio  Railroad  Company 
to  extend  their  railroad  from  the  south  boundary  line  of  the  state 
of  Kentucky  to  the  Mississippi  or  Ohio  River,**  passed  by  the 
Qeneral  Assembly  of  the  Conmionwealth  of  Kentucky,  and  ap- 
proved February  86,  1848  (Session  Acts,  1847-8,  pages  844-5),  had 
conferred  on  said  corporation  the  right  of  extending  the  road 
through  Kentucky;  and  the  said  act  further  provided  that  said 
corporation  ''shall  be  entitled  to  all  ihs priUUgeg,  righU,  and  im- 
munitisi^  and  subject  to  all  such  restrictions  as  are  granted,  made, 
and  prescribed  for  the  benefit,  governments  and  direction  of  said 
company,  eu  is  eonf  erred,  on  Ubp  the  ad  of  ineorporcUion  paned  hf 
the  Legielature  of  Alabama. 

In  a  suit  in  the  Hickman  Circuit  Court  in  Kentucky  against  said 
corporation  to  coerce  the  payment  of  some  bonds  issued  by  it,  the 
plaintiff  sued  out  an  attachment  against  the  defendant  on  tlie 
ground  that  it  wss  a  foreign  corporation.  The  circuit  court  die- 
missed  the  attachment.  On  this  appeal  that  judgment  is  affirmed. 
Martin  &  Merriwether  v.  Mobile  and  Ohio  R  R  Co.- — ••••  116 

8.  When  the  property  attached  had  been  previously  mort^eiged  to 
certain  debts  outstanding^  of  which  those  of  the  plaintiffs 
part^  the  plaintiffs  could  not  appropriate  the  mortgage  property 
to  the  payment  of  their  debts  without  alleging  that  the  residne  of 
the  debts  secured  had  been  paid,  and  bringing  the  trustees  or  l^al 
title-holders  before  the  court    Ihid.^ •. 116 

4.  An  attachmbnt  was  dcpbopbblt  ibsukd  whbn  thb  bond  wab  mv 

TAKEN  BT  thb    OLBRK,   NOB  IN  THB  XANNBR   PRBBCBIBBD  BT  TflB 

CoDB. — Before  issuing  an  attachment  a  bond  must  be  executed 

«  before  the  clerk  or  his  legally  authorized  deputy  in  his  office,  ee 

required  by  section  224  of  the  Civil  Code.    Home,  Semple  A  Ool  t. 

MitchelL 181 

Bw  As  the  paper  filed  as  a  bond  in  this  case  was  not  taken  by  the  clerk, 
nor  in  the  manner  prescribed,  it  was  unauthorized,  and  the  order 
for  the  attachment  improperly  iasued.    Ibid isi 
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ATTACHMENT— (Contmaed.) 

A.  Bbfegtits  bond. — The  bond  in  tbiB  case,  not  being  execoted  befdre 

the  clerk,  was  not  a  def ectiye  bond,  which  could  be  remedied  ot 

Babstitnted  by  a  new  one,  as  provided  for  in  section  758  of  the 

Civil  Code.    Ibid. 181 

7.  Bond  in  actions  to  becoter  personal  frofertt  nnmiBB  to  thh 
BiwiBFiT  OF  THH  BU0GB8SFUL  PARTY. — A  bond  to  retnm  property, 
etc,  executed  under  section  211  of  the  Civil  Code,  by  the  plaintiff 
to  the  defendant,  inured  to  the  benefit  of  another  party  to  whom 
the  property  was  adjudged. 

Though  not  a  covenant  in  eoBpresM  terms  to  the  party  to  tohom  the 
property  toae  adjudged,  the  bond  inured  to  his  hen^t,  and  operated 
to  secure  such  rights  in  the  property  as  might  be  adjudged  to  him 
in  the  action  in  which  he  was  made  a  defendant  on  his  own  motion. 
McGlasson  v.  Bradford.. 250 

€L  SURgriMS  IN  ATTACHMENT' BONDS  ABB  RELEASED  BT  DISOHAROB  OF  THB 
PRINCIPAL  IN  BANKBUPTOT  BBFOBB  JUDGMENT  AGAINST  HIM. — Sure- 
ties in  attachment-bonds,  executed  under  sections  285  and  242  of 
the  Civil  Code,  are  released  by  the  discharge  in  bankruptcy  of  the 
principal  in  the  bonds  before  any  judgment  was  rendered  against 
him.     Payne  &  Bro.  v.  Able,  &c 844 

H.  After  the  discharge  in  bankruptcy  of  the  principal  in  the  attachment- 
bonds  no  judgment  could  be  rendered  against  him;  and  as  no 
judgment  could  be  rendered  against  him,  the  sureties  in  the  bonds 
were  released  from  liability  thereon  by  his  discharge.    Ilnd,,.  844 

10.  Attaching  plaintiff  must  state  that  his  demand  is  just. — X 

failure  of  the  attaching  creditor  to  state  that  his  demand  is  just  k 
an  irregularity  which  warrants  a  reversal  by  the  Court  of  Appeals. 
Bailey  v.  Beadles  &  Bolinger 382 

11.  TAtf  order  of  attachment  is  not  rendered  void  by  such  an  irregularity. 

This  case  being  reversed  for  the  irregularity  aforesaid,  the  court 
below  is  directed  to  allow  the  plaintiffs  to  amend,  if  they  should 
offer  to  do  so  within  a  reasonable  time,  and  the  defendant  to  make 
defense  either  to  the  action  or  the  attachment,  or  both.    Ibid„  882 

IflL  Jurisdiction  of  the  court  in  attachment  cases  depends  upon  the  actual 
or  constructive  service  of  process  upon  the  defendant,  and  not 
upon  the  plaintiffs  affidavit,  nor  upon  the  clerk^s  order.  (Allen 
T.  Brown,  4  Metcalfe,  846.)     Ibid. 882 

IS.  Attachment  without  pbobablb  cause — ^Malice  and  damages. — 
The  plaintiffo  in  the  attachments  had  no  sufficient  ground  for 
believing  that  the  defendant  intended  to  perpetrate  the  imputed 
fraud  on  his  creditors.    As  on  that  hypothesis  the  law  implied 

Vol.  VII.— 46 
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malice,  the  actions,  for  damagee  were  maintaiaable  wiUioot  any 
proof  or  preanmption  of  actual  malice,  and  the  jnrj  had  a  rig^it  to 
00  find.    Fnllenwider  ▼.  McWilliams. ^.•.•.•.^..•••.  989 

14  IIm  court,  separating  several  distinct  facts  conducing  to  show  prDb- 
able  cause,  instructed  the  jury  that  no  one  of  them  aioaa  ocrald 
establish  probable  cause.  This,  though  unusual,  could  not  have 
been  misleading,  because  it  did  not  imply  that  all  the  dassfs  of 
facts  considered  together  were  insuffident    IhitL -  889 

IS.  The  jury  are  the  best  judges  of  the  motives  and  conduct  of  the 
parties,  and  the  only  rightful  judges  of  the  effect  the  attachments 
for  fraud  had  on  the  credit,  character,  and  feelings  of  the  de- 
fendant in  the  attachment    Ihid^ 889 

ATTORNEYS  AND  ATTORNEYS'  PEES— 

1.  FEBB  of  ATTORinfiTS    KMPLOTED    BT  PSR80KAL    RBPRBBESTATTVBB.— 

Ordinarily  the  fees  of  counsel  employed  by  a  personal  representa- 
tive should  be  borne  by  the  estate,  and  not  by  him  individually. 
Wood  V.  QofiTs  curator 59 

9b    AtK>RNBT*8  FEB. — Im  SUITS  FOR  AUMONT  AND  DTYORCB,  the  husba&d 

is  liable  for  a  reasonable  fee  to  the  counsel  of  the  wife,  as  part  of 
the  costs,  where  the  wife  is  not  in  fault  and  has  no  estate.  (Wil- 
liams V.  Moore,  18  B.  Mod.  518;  Ballard  v.  Carpenter,  &c.,  2  Ifet 
292.)    Whitney  v.  Whitney.. 520 

8.  What  is  a  reasonable  attornet^s  fee? — And  how  is  it  to  bb 
ASCERTAINED? — This  is  a  fact  to  be  ascertained,  as  any  other  fact 
in  issue  in  judicial  proceedings,  by  evidence. 

An  allowance  of  an  attomey^s  fee  of  three  hundred  and  fifty 
dollars  in  this  case  to  the  counsel  of  the  wife,  in  the  absence  of 
evidence  of  the  value  of  the  services  of  the  attorney,  is  held  noi  m 
TMitmable  /m.  Ths  judgment  U  r^terwdf  with  directions  to  refier 
the  case  to  the  master  to  ascertain  by  evidence  and  report  wbat  is 
a  reoiOTMble  attorn^^t/se  in  the  case.     Ilnd 520 

4  One  attorney's  fee  only  can  be  aixowed. — ^A  reasonable  fee  to 
(me  att&mey  only  should  be  allowed.  If  there  were  more  than  one 
attorney  engaged  for  the  wife,  she  should  pay  all  except  one,  or 
the  fee  to  which  one  would  be  entitled  might  be  divided  or  di»* 
posed  of  among  all  her  attorneys  in  any  way  they  may  aee  proper. 
oMcf....  ••.••.••.•■•••*.■••.  ...••••• •...••.•••.••••.••..••..••••■••••»•••••••  520 

5>  Attornrt^s  AurnoRiTT  over  nrs  client's  claims. — An  attorney  al 
law  employed  to  eaUeet  a  debt  has  no  authority  to  release  the 
sureties  upon  his  client's  claim  by  indoisement  on  sn  ezecntion. 
Savings  Institution  of  Harrodsburg  v.  Chinn's  adm'r......,..^..^  539 
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ATTORNEYS  AND  ATTORNEYS'  FEB8-<Contiiiued.) 

A.  PBOonBmo  a  pasook. — ^No  action  will  lie  to  reeorer  a  sam  of 
money  for  endeavoring  to  procnre  a  pardon.  Thompson,  &c.  ▼. 
Wharton*^....- 668 

7.  8tuih  agreemenU  tend  to  obstruct  a  correct  administration  of  govern* 
ment,  and  are  calculated  to  induce  persons  to  use  their  influence  in 
such  manner  as  to  defeat  public  justice.  (Comyn  on  Contracts,  301  * 
McGiirs  adm'r  v.  Burnett,  7  J.  J.  Marshall,  640.)    Ihid 568 

8l  Tkeie  reamnu  apply  and  should  control  in  all  oases  in  which  the 
party  whose  pardon  or  release  is  sought  to  be  obtained  has  been 
convicted  of  crime  by  a  legally  constituted  tribunal  having  the 
constitutional  right  to  try  and  punish  the  offender.    Ibid. 668 

9l  BiU  othermse,  where  an  attorney  undertook  by  the  use  of  his  per- 
sonal influence  with  the  military  commander  to  save  from  impend- 
ing danger  of  threatened  execution,  or  unauthorized  and  illegal 
imprisonment,  a  prisoner  who  had  been  convicted  by  a  military 
eourt  which  was  unauthorized  by  law,  "such  an  act  can  not  be 
regarded  as  an  agreement  to  obstruct  the  proper  administration  of 
justice,  nor  to  defeat  the  ends  of  public  justice.**    Ihid 568 

IOL   AtTOBNET*8   FBB  of  THB  WIFB  shall  SB  PAID  BT  THS  HUSBAND  in 

suits  for  alimony  and  divorce,  unless  the  wife  is  in  fault  and  has 
ample  means  to  pay  the  same.  (Revised  Statutes,  sec.  82,  ch.  25.) 
Thomas  v.  Thomas. • 665 

It.  But  AmsR  a  dtvoiicb  has  been  oBAmrKD,  thb  husband  oak  not  bb 

SBQUIBBD  TO  PAT  THB  WIFB^B  ATTORNST*8  FBB  iu  au  appeal  tO  the 

Court  of  Appeals,  or  in  a  subsequent  suit  involving  questions  as 
to  the  care,  custody,  and  maintenance  of  their  minor  children. 
IMd^ 665 

IS.   ATTORNBT  for  PLAINTIFF  IS  INOOMPffTENT  TO  TB8TIFT  AS  A  WITNESS 

FOR  HIS  ciJENT. — ^Having  a  lien  on  the  judgment,  he  might  recover 
under  the  act  of  January  26,  1866  (Myers's  Supplement,  686) ;  and 
not  having  released  such  lien,  the  plaintiffs  attorney  is  incompetent 
to  testify  as  a  witness  for  the  plaintifE,  according  to  section  670  of 
the  Civil  Code.    Downing  v.  Bacon,  &c^ 680 

AXJCmONEBRS— 

1.   AUCTIONEBR'S  MBHORANDUM  BTIDBNOE  of  BALB  of  REAL  ESTATE. — 

The  memorandum  of  the  auctioneer  of  the  sale  of  a  lot,  signed 
with  the  name  of  the  purchaser  by  his  authority  and  in  his  pres- 
ence, was  a  sufficient  memorial  of  the  contract  to  exempt  it  from 
the  statute  of  frauds.     Gill  v.  Hewett 10 
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AUCnONEBRS-^Contmaed.) 

SL  TbK  AVCnOKKBK  IB  1U»AB]»D  IB  THB  AOKZIT  OF  BOTH  THX 

A3XD  PuBCBABER  of  either  real  or  personal  property  sold  liy 
and  if  on  making  the  sale  he  signs  for  them  a  memorandum  of  the 
sale,  sach  memorandom  will  be  a  sufficient  written  memorial  of 
the  contract  to  bind  the  purchaser.    Ibid. m.......     10 

BAIL  AND  BAIL-BONDS— 

1.  Bail  mat  bb  takbh  bt  rbooomizahcb  bntbrbd  ikto  bbpobb  ax 
BZAMnriNO  couBT.  (Criminal  Code,  section  80.)  Roberts  r.  Oom- 
monwealth ^ ^ ^ -  480 

8.   WhBH  bail  is  TAKEir  BT  RBOOOinZANCB  BT  AK  EZAMIinNG    OOUBT, 

WHAT  MUffT  AFFRAR. — ^The  Conditions  required  by  section  80  of  the 
Criminal  Code  should  be  set  out  in  the  recognizance^  or  at  least  in 
the  minutes  of  the  examining  court,  reciting  the  execution  of  the 
same,  so  that  it  could  be  ascertained  therefrom  that  the  bail  under- 
took that  the  defendant  should  appear  before  some  court  of  com- 
petent jurisdiction  for  an  examination  of  the  charge,  or  for  tha 
trial  thereof.    Ilnd ^ •  430 

8.  In  this  case  the  minutes  of  the  examining  court  recited  only  "  thai 
the  defendant  and  R.  and  F.,  his  sureties,  were  duly  recognixed  in 
tlie  sum  of  two  hundred  dollars,  conditioned  a$  the  law  direcU.^ 
This  was  not  suffident  to  sustain  a  judgment  by  default   Ib^  480 

4.  No  FLBADIN08    IR    AGTIOB8    ON    FORFBITED    BAUj-BOSHOS    OR    BKX)0- 

HIZABCE8 ;  BUT,  as  the  undertaking  itself  is  the  basis  of  the  actloii, 
it  must,  in  connection  with  the  order  of  forfeiture,  present  a  per- 
fect cause  of  action.    Tbid,^ —•••....  4S0 

BANKRUPTCY— 

1.  AssiGNBX  nr  bankruftct  mat  sub  m  btatb  coubtb. — ^Aooordiiis  to 
the  general  bankrupt  law  of  1867,  the  assignment  passes  to  tho 
assignee  all  the  bankrupts  property  which  his  creditors  ml^t 
subject  had  there  been  no  bankruptcy.  Boone,  assignee,  dbc  ▼« 
Hall,&c. - -...••..••....«      M 

8.  An  assignee  may  bring  an  action  in  the  state  courts  to  recoTcr  the 
title  and  possession  of  the  bankrupt's  property  for  the  beosfit  of 
his  creditors. 

In  such  actions  the  state  courts  have  concurrent  jnrisdictioiii  ^wi& 
the  Federal  courts.    Ibid, — •••«     M 

8.  In  an  action  by  an  assignee  to  recover  the  title  and  possession  of  Uie 
bankrupt's  property,  the  creditors,  as  beneficiaries,  were  proper 
though  not  necessary  parties.    Ibid,,,,. 
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4.   A  MORTOAGB  EXDOUTED  IN  OONTBMPLATION  OF  BAITKBUFTOT  IB  HBEJ> 

TO  BB  vonx — In  tbiB  case  the  mortgage  was  ezecated  ten  days 
before  the  mortgagor  filed  his  petition  in  bankruptcy.  The  mort- 
gagees were  made  parties  to  the  proceedings  in  bankmptcy,  bat 
failed  to  assert  in  the  Federal  conrt  any  right  under  their  mort- 
gage. After  the  sale  of  the  mortgaged  land  by  the  assignee,  and 
the  confirmation  of  the  sale  by  the  court,  the  mortgagees  filed  their 
action  in  the  Kenton  Circuit  Court,  seeking  a  recovery  on  the  alleged 
ground  that  the  purchaser  had  purchased  and  still  held  the  land 
subject  to  the  mortgage.  The  judgment  of  the  circuit  conrt  dis- 
missing the  mortgagees*  petition  is  affirmed.  Whipps,  Ac  y. 
Ellis,  Ac 268 

0.  SUBETIBS  IN  ATTACHMENT-BONDS  ARB  BELBAS1CD  BT  DI8CHAB6B  OF  THB 
PBZNCIFAL  IN  BANKRUPTGT  BEFORE  JUDGMENT  AGAINST  HIM. — Sure- 
ties in  attachment-bonds,  executed  under  sections  235  and  242  of 
the  Civil  Code,  are  released  by  the  discharge  in  bankruptcy  of  the 
principal  in  the  bonds  before  any  judgment  was  rendered  against 
him.    Payne  &  Bro.  y.  Able,  &c. 844 

6.  After  the  discharge  in  bankruptcy  of  the  principal  in  the  attachment- 
bonds  no  judgment  could  be  rendered  against  him;  and  as  no 
judgment  could  be  rendered  against  him,  the  sureties  in  the  bonds 
were  released  from  liability  thereon  by  his  discharge.    Ibid.,,  844 

7.  DnOOARGB  IN  BANKRT7FTCT  CAN  NOT  BB  IMPBAOHBD  IN  A  OOLLATERAIi 

PBOGEBDiNG. — ^Uuder  the  present  law  the  discharge  of  a  bankrupt 
can  only  be  set  aside  by  a  direct  proceeding  upon  the  ground  that 
it  was  fraudulently  obtained.  It  can  not  be  impeached  in  a  col- 
lateral proceeding.    Ibid, 844 

&  Ths  duehargs  of  one  partner  does  not  release  another  from  the  in- 
debtedness of  the  firm.    Ibid. • 844 

9.  Diichargs  does  not  prevent  crediton  from  enforcing  liens  acquired  by 
euits  in  the  Hate  courts  upon  property  fraudulently  conveyed  to 
other  persona.    Ibid, 844 

10.  As  the  assignee  of  the  bankrupt  voluntarily  made  himself  a  party 
to  the  proceedings  in  the  state  court  in  this  case,  said  court  had 
full  power  to  adjudicate  and  settle  the  rights  of  all  the  parties 
growing  out  of  said  transaction.    Ibid 844 

tl*  Omissions  in  schedxtlb  of  creditors,  bffbgt  of. — The  mere  omis- 
sion of  the  name  of  a  creditor  in  the  schedule  of  creditors  is  not 
made  by  the  statute  a  substantive  ground  for  preventing  or  avoid- 
ing the  discharge  of  the  bankrupt    Ibid, 844 
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18.  To  avoid  the  diaoharge  it  oHifit  be  shown  that  the  bax^ompt  omitted 
the  name  of  tlie  creditor  willfully  and  fraadnlently,  and  tbat,  con- 
trary to  his  oath,  he  did  know  or  believe  he  wag  a  oreditor,  and 
that  he  willfully  and  designedly  omitted  his  name,  etc.  Tkid^  844 

BBTTma  AND  GAMING— 

1.  PsBMimMO  QAHBS  OF   CARDS   IN   A  OOFFHB-HOUBB  FOK   TBSATS   OF 
LiqUOB  AMD  GXOABB   IS  A  VIOLATION  OF  THB  8TATUTB ^The  only 

witness  in  this  case  proved  that  such  games,  ottenmbly  far  amum- 
m&ntj  were  frequent  in  the  said  house,  with  the  knowledge  and 
sometimes  participation  of  the  accused,  and  with  the  *'  undarstand- 
ing  *'  that  the  loser  should  "  treaty**  which,  according  to  custom, 
he  did.  Verdict  and  judgment  for  two  hundred  dollars  affirmsd. 
(Mansion  v.  Commonwealth,  18  R  Monroe,  491.)  Stahel  v.  Com- 
monwealth   887 

BILLS  OF  E»:CEPnONS— 

1.  Instructions  not  objected  to  when  offered  by  the  attorney  far 
the  commonwealth  can  not  be  passed  upon  by  the  Court  of 
Appeals.    Edgerton  v.  Commonwealth ^ .•  148 

5.  Exceptions  must  be  taken  at  the  proper  time.     Helbum  A  Co.  t. 

Mofford,  &c 189 

8.  Papers  not  part  of  the  record  unless  identifikd  bt  beul  op 
EXCEPTIONS  OR  BT  ORDER  OF  C0X7RT. — In  ^liis  case  the  clerk  copied 
a  paper,  which  he  designates  as  an  amended  petition ;  but  it  la  not 
identified  by  bill  of  exceptions  nor  by  any  order  of  court  Young, 
McDowell  &  Co.  v.  Bennett,  &c 474 

4.  The  record  shows  that  the  amended  petition  was  not  AuxywrnD 
TO  BE  filed.  It  remained  therefore  a  private  paper  in  the  Hm^^ 
of  the  party ;  it  never  became  a  part  of  the  records  of  the  oonit. 
Ibid - ^ 474 

6.  Bt  lodging  a  paper  without  authoritt  of  the  court  amon^  the 

papers  of  the  case,  the  parties  could  not  make  it  a  part  of  the 
record.     Ibid «.  474 

8.  When  the  evidence  was  not  eicbodied  in  the  record,  the  Oomt 
of  Appeals  will  presume  it  was  such  as  to  sustain  the  action  of  the 
court,  BO  far  as  that  action  could  depend  on  the  character  or  suffi- 
ciency of  the  evidence.  '  And  in  such  a  esse  the  Court  of  Appoiln 
could  not  reverse  for  any  ruUng  in  regard  to  instmctioDe»  nnleaa  it 
was  manifestly  erroneous  in  view  of  the  issne  being  tried,  lot  the 
evidence  be  what  it  might.    Reed  v.  Commonwealth — •  •  • «  841 
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BILLS  OF  EXCEPTIONS— (Continaed.) 

7.  l^MB  OF  FTEjOIO  bill  OF  BXGBPTIOIIB  IK  THB  JbFFKBSQN  CoITST  OF 
COIOCON  PLKAS  IB  KZTBNDSD  BBTOMD  BIXTT  DATS  AFTER  THB  JUDG- 

HBRT  IN  THIS  CASB. — ^The  judgment  was  rendered,  motion  for  a 
new  trial  overralcd,  and  an  order  entered,  Jnly  16,  1870,  giying 
time  to  defendants  ontil  September  28,  1870,  to  prepare  their  bill 
of  exceptions.  By  proper  orders  the  time  was  extended  to  the 
6th,  8th,  and  15th  of  October,  1870,  when  the  bill  of  exceptions 
was  signed  by  the  court  and  ordered  to  be  made  part  of  the  record. 
There  was  no  objection  or  exception  to  any  of  these  orders. 

If  the  appellaut  had  failed,  fur  sixty  days  after  the  judgment, 
to  obtain  leave  to  lile  the  bill  of  exceptions  at  a  subsequent  time, 
or  if  such  leave  had  been  given  and  the  prescribed  time  had 
passed  without  any  further  action  on  the  subject,  the  right  to  file 
the  bill  of  exceptions  would  have  been  lost. 

The  court  say:  "But  we  do  not  understand  the  case  dted 
(Bailey  v.  Villier,  6  Bush,  27)  as  deciding,  nor  can  we  now  decide, 
that  the  common  pleas  court  had  not  power  by  proper  orders  to 
allow  appellant  time  to  file  his  bill  of  exceptions  beyond  sixty 
days  succeeding  the  judgment    Downing  v.  Bacon,  Ac ••  680 

8l  Objection  to  thb  bill  of  exceptions  in  this  case,  bboattbb  not 

FILED  within  SIXTY  DATS  AFTEB  JUDGMENT,  D  BBOABDED  AB 
HAVING  BEEN  WAIVED  IN  THE  00X7BT  BELOW. 

*' As  the  record  shows  that  when  the  bill  of  exceptions  was  ten 
dered,  and  the  last  order  extending  the  time  for  completing  and 
filing  it  was  made,  both  parties  appeared,  and  no  objection  was 
made  to  the  order,  nor  any  exception  taken,  the  objection,  now 
made  for  the  first  time,  in  this  court,  must  be  regarded  as  having 
been  waived  in  the  court  below,  and  the  bill  of  exceptions  is 
therefore  considered  as  properly  is  the  record.**    IhitL 680 


BILLS  OF  EXCHANGE— 

1.  Indobsbrs — ^ENTrriiED  TO  NOTioB  OF  FB0TB8T. — ^If  B  bill  is  drswn 
for  the  accommodation  of  the  drawer  or  acceptor,  and  indorsed 
by  the  payee  and  subsequent  indorser^,  if  the  holder  intends  to 
hold  any  or  all  of  said  parties  responsible  to  him,  as  many  as  hi 
intends  to  make  responsible  are  entitled  to  notice  of  the  dishonor 
of  the  paper,  because  the  indorser  who  pays  it  has  s  right  to  hold 
the  prior  parties  on  the  bill  responn^ile  to  him,  and  he  should  be 
notified  so  that  he  may  take  the  ncviwiry  steps  to  secure  himself 
(Ohitty  on  Bills,  side-pages  108-202;  ^  Iwards  on  Bills  and  Notes, 
page  464.)    Todd  v.  Edwards  &  C^       8( 
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BILLS  OF  EXOHANGK-KContmued.) 

2.  How  novtcm  of  fbotbst  must  bb  giykn  to  niooBflEB. — ^Where  the 
party  to  be  chai^ged  rendes  in  the  same  city  or  town  where  the  bill 
is  to  be  presented  and  demand  made,  notice  most  be  personal,  or 
left  at  his  dwelling-house  or  place  of  business.  (Edwards  on  Bills, 
and  ^otes,  456.)    Ibid 89 

8.  *'  That  it  shall  hereafter  be  the  duty  of  notaries  public,  upon  pro- 
testing any  of  the  instruments  mentioned  in  the  first  section  of  this 
act,  to  give  or  send  notice  of  the  dishonor  of  such  paper  to  sneh 
parties  thereto  as  are  required  by  law  to  be  notified  to  fix  their 
liability  on  such  paper ;  and  whea  the  residence  of  any  such  par- 
ties is  unknown  to  the  notary  public,  he  shall  send  the  notices  to 
the  holder  of  such  paper."  .  .  .  (Section  8,  Act  of  January  1% 
1864,  Myers's  Supplement,  864.)    Thid^ - 89 

4  When  an  accommodation  indorser  resided  in  the  same  city  in  which 
the  bill  was  protested  for  non-payment,  and  such  indorser  had  s 
place  of  business  in  such  city  known  to  the  notary  who  protested 
the  bill,  it  was  the  duty  of  such  notary  to  give  or  send  notice  of 
the  dishonor  to  such  indorser  to  fix  his  liability.    Ihid. -     89 

0.  LiBUFyiClEHT  FBOOF  OF  NOTICaB  OF  PROTBST  TO  ACOOlQfODATION  IH* 

oaassssL — The  bill  in  this  case  was  protested  in  the  city  of  Frank- 
fort, Ky.,  where  the  indorser  resided  and  had  a  place  of  boaineas 
known  to  the  notary.  On  the  day  (January  18,  1868)  the  bill  was 
proiested,  the  notary,  instead  of  giving  or  sending  notice  to  the 
indorser,  mailed  the  notice  made  out  for  him  to  the  holdo^  of  the 
bill  at  Shclbyville,  Ky.,  from  which  place  the  notice  on  the  next 
day  was  remailed  to  the  indorser  at  Frankfort.  The  indoi 
denied  having  notice  of  the  protest.  HeU  that  proof  of  notiat 
above  tDOS  insufficient.    Ibid, • •• —     89 

6.  In  the  state  of  Ohio  a  note  operates  as  a  bill  of  exchangey  and 
punctual  presentation,  protest,  and  notice  are  required  to  fix  the 
liability  of  indorsers.    Wallenstein  ▼.  Selizman  &  Co •»•  ITS 


7.   InDORSBR'S  RIGHT  OF  ACTIOK  AGAINST  PARTIHB  BOUND  BKFORS 

An  indorser  who  pays  or  is  compelled  to  pay  a  bill  of  excl 
has  a  right  of  action  on  the  implied  liability  resulting  from  the 
payment  against  any  party  who  was  bound  before  him,  or  liable  to 
contribute  to  the  payment  of  the  debt    Bowman  t.  Wright...  S7S 

%.  InDORSER^S  B1-9HT  OF   ACTION  AOORUBB  WHRN  HK  PATS  THK    VOJ^ 

The  right  of  notion  in  favor  of  the  indorser  against  those  bound 
with  or  befav  him  accrues  only  upon  the  payment  of  the  bill  by 
him.    /MU.  •  .— a75 
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BILLS  OF  EXCHANGE— (Continiied.) 
9.  Limitation  Bxnra  AOAnrsr  thb  indobseb  fbom  the  aogbual  of  bib 

BIGHT  OF  ACTION,  OB  THB  DATS  OF  THB  PAYMENT  OF  THB  BILL  B7 

HIM. — The  right  of  action  of  the  indoreer  againet  those  who  are 
bound  before  him,  on  their  implied  liability  to  him  resolting  from 
his  payment  of  the  bill,  will  not  be  barred  until  five  years  after 
the  date  of  his  payment.    Ihid^ 876 

10.  iNDKBTEDNBSa  OF  THB  INDORSBB  OF  A  BILL  TO  THB  DBAWEB  MAT  BB 
PLEADED  AS  A  SET-OFF   BT   THE  AOCEFTOB  IN  AN  ACTION  AGAINST 

HIM  BT  THB  INDOBSEE.  — The  indorser  paid  the  bill,  and  sued  the 
acceptor  on  his  implied  liability  resulting  from  such  payment. 
The  acceptor  alleged  that  he  accepted  for  the  sole  benefit  of  the 
drawer,  who  had  died  insolvent;  but  he  alleged  that  the  indorser 
was  indebted  to  the  estate  of  the  drawer,  and  pleaded  that  indebt- 
edness as  a  set-off  against  the  indorser^s  action  against  him.  The 
circuit  court  sustained  a  demurrer  to  the  set- off  so  pleaded  by  the 
acceptor.  That  judgment  is  reversed,  and  the  set-off  as  pleaded  is 
sustained.    IMd 875 

11.  Domestic  bills. — A  bill  of  exchange  drawn  in  Louisville,  Ey.,  and 

made  payable  in  Smithland,  Ey.,  in  1860,  was  a  domestic  bilL 
Toung,  McDowell  &  Co.  v.  Bennett,  &c 474 

12.  NoiiCE  OF  DiSHONOB  IS  INDISPENSABLE  in  cascs  of  domcstic  bills. 

Ilid^ 474 

18.  What  a  sufficient  notice  of  dishonob. — In  this  action  by  the 
holder  against  an  indorser,  the  indorser  was  notified  by  the  protest 
not  only  that  the  notary  had  protested  the  bill,  but  that  its  non- 
payment upon  presentation  and  demand  was  the  reason  of  such 
protest  The  demand  and  non-payment  are  clearly  established  by 
the  deposition  of  the  notary.  Judgment  agaiiut  the  indovMr  is 
affirmed.    Ibid 474 

14.  While  it  may  have  been  wholly  immaterial  whether  the  bill  in  this 
case  was  protested  or  not,  yet  inasmuch  as  it  was  done,  and  the 
notice  of  such  protest  gave  the  indorser  the  information  of  its  dis- 
honor, he  can  not  avoid  the  legal  effect  of  the  same  by  reason  of 
the  fact  that  the  protest  itself  and  the  notice  of  the  same  were 
superfluous  and  unnecessary,    find 474 

16b  The  acceptance  of  a  draft  from  the  factor  by  the  consignor,  which 
was  protested,  and  returned  without  laches  on  the  part  of  the  con- 
signor, did  not  extinguish  the  pre-existing  liability  of  the  factor. 
(Hager  v.  Boswell,  &c.,  4  J.  J.  Marshall,  62;  Story  on  Bills  of 
Bxchange,  section  100.)    Cartmell  &  Drury  v.  Allard 483 
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BILLS  OF  EXCHANGE— (Continaed.) 

16.  A  faotor  in  Memphis  sold  flonr  oonsigiMd  to  him  from  Psducsh, 

Eentacky*  and  deposited  the  proceeds  of  the  same  to  his  own 
credit  in  a  bank  at  Memphis,  and  forwarded  to  his  oon8ign<»'  a 
draft  from  the  Memphis  bank  on  a  hoose  in  New  York.  The  draft 
was  protested  for  non-payment,  and  retnmed  to  his  factor  by  the 
conngnor  without  laches  on  his  part  The  condgnor's  judgment 
in  the  lower  court  against  his  factor  for  the  amount  of  the  net  pro- 
ceeds of  the  sales  of  the  flour  is  affirmed.    Ihid. 48S 

17.  *'  Patablb  to  ordsb  **  is  snroinncous  with  **  Patablb  ajxd  hs- 

eoTiABLB.^* — ^A  note  for  money  payable  to  *' order"  at  the  Hist 
National  Bank  at  Covington,  and  indorsed  to  and  discounted  by 
said  bank,  has  the  legal  character  and  effect  of  a  foreign  bill  of 
ezdiange,  under  the  act  of  1865.  (Myerses  Bop%  60.)  McCormack 
T.  Clarkson,  Ac. 519 

18.   *'  To  OBDBB "    MAKES  THE  NOTE    "  NBGOTIABLB^^*  88  effectually  aS  if 

the  precise  word  *'  negotiable,**  as  used  in  said  statute,  had  been 
substituted.    Ibid ^ 519 

BONDB- 

1.   A  BOND  SUSPENDING'  A  PA&T  OF  THE  JUDGMENT  IB  BUBBTITUTBD  fOT 

one  which  was  executed  by  mistake  suspending  the  entire  judg- 
ment   Ross,  &C.  T.  'Wilson,  Peter  &  Co ^     99 

9.  ImFEBFBOT  AND  DEPBCTTVE  AFPBAI«-B0ND8  MAT  BE  FSBFBCTBD  KUMO 

FBO  TUNC. — When  anything  in  the  form  of  a  bond  has  been  exe- 
cuted and  returned,  the  court  should  permit  the  modification  and 
perfection  of  it  nunc  pro  tunc    Hargis  y.  Pearoe  &  Son..^ 234 

8.   SlONATUKBS  AI/>NE  TO  A  BLANK  PAFEB  DO  NOT  C0N8TITUTB  ANT  OOLX- 

OATiON  FOB  ANT  PUBPosE  OB  OF  ANT  KIND. — ^lu  this  case  the  appel- 
lant from  the  quarterly  to  the  circuit  court  and  a  surety  signed 
their  names  to  a  blank  paper,  with  authority  to  the  derk  to  write  a 
proper  appeal-bond  above  their  ngnatures,  whidi  he  fsiled  to  do. 
The  judgment  of  the  circuit  court  dismisrang  the  appeal,  and 
refusing  to  permit  the  appellant  either  to  fill  up  the  p^>er  as 
signed  or  to  execute  a  new  bond,  is  affirmed.    IMd, ^•..•—  2S4 

4  Bond  in  acitonb  to  bbooteb  pebbonal  pbofiebtt  inubbb  to  thx 
BBWEFiT  OF  THE  BU0CE88FUL  PABTT. — A  boud  to  retum  property, 
etc,  executed  under  section  911  of  the  CUtiI  Code,  by  the  plaintiff 
to  the  defendant,  inured  to  the  benefit  of  another  party  to  wlfeom 
the  property  was  adjudged. 

Though  not  a  oownant  in  eaiprem  terms  to  tko  parfjf  to  wkow^  tko 
property  was  adjudged,  the  bond  inured  to  his  len^^  and  operated 
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BONDS— (OontinQed.) 

to  secnre  such  rights  in  the  property  as  might  be  adjadged  to  him 
in  the  action  in  which  he  was  made  a  defendant  on  his  own  motion. 
McGlaason  y.  Bradford. ^.  250 

6.   A  JUDGMENT  IS  KOT  SUPEB8EDED  BT  THE  EZBOUnOH  OF  A  BOim. — 

An  order  of  supersedeas  must  be  issued  by  the  proper  clerk. 
Whitehead  y.  Boorom 89& 

CARRIERS— 
1.  Adams  Ezfrbss  Co.  beino  sited  ok  its  oonTRAcr  of  affreioht- 

MENT,  gets  the  BENEFIT  OF  THE  STIPULATIONS  OF  THE  OONTRAGT. — 

"  If  the  jury  believe,  from  the  evidence,  that  the  partisi  agreed  that 
the  company  wae  not  to  he  held  reeponetble  for  lose  or  damage,  unlese 
the  same  woe  caused  by  the  fraud  or  the  gross  negligence  of  the  de- 
fendant, before  the  plaintiffs  can  recover  in  this  action  they  must 
prove  to  the  satisfaction  of  the  jury  such  fraud  or  negligence.^^ 

The  Adams  Express  Company  undertook  to  deliyer  a  box  of 
goods  in  New  York.  The  contract  of  the  company  sued  on  is  indi- 
cated in  the  above  instruction,  which  was  offered  by  the  company 
and  refused  by  the  court  on  the  trial  of  an  action,  founded  on  the 
contract,  for  an  alleged  loss  of  a  portion  of  the  goods  alleged  to 
have  been  shipped  in  said  box.    Held,  1 

In  the  absence  of  any  allegation  calling  in  question  the  fairness 
and  binding  force  of  the  contract,  it  must  be  regarded  as  obliga- 
tory. The  instruction  copied  above  '*was  therefore  improperly 
withheld,  as  appellant  (the  express  company)  was  only,  by  the 
terms  of  the  contract,  to  be  responsible  for  fraud  or  gross  negli- 
gence.   Adams  Express  Company  v.  Loeb  &  Bloom 409 


CHAMPERTY—  4 

1.  The  BBSGIS8ION  OF  A  CHAMFBRTOUS  OONT&AOT  AFTER  THE  ACTION 
WAS  COMMENCED  WILL  NOT  FRBVENT  THE  STATUTORY  BAR  TO  THAT 

ACTION. — The  rescission  of  a  champertous  sale  of  land  during  the 
pendency  of  an  action  for  its  recovery,  prosecuted  by  the  champer- 
tous vendor  for  the  benefit  of  his  vendee,  will  not  relate  back  to 
the  commencement  of  the  action,  nor  will  such  a  rescission  prevent 
the  statute  from  interposing  a  bar  to  the  action.  Harman,  &c.  v. 
Brewster,  Ac 865 

%  If  the  champertous  contract  for  the  sale  of  the  land  held  adversely 
had  been  in  good  faith  rescinded  before  the  commencement  of  the 
action  for  the  recovery  of  the  land,  then  the  statute  would  not  have 
interposed  a  bar  to  the  action.    Ibid 865 
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OIKOUIT  OOURTO— 

1.   BpBGIAL  TEBMB  of  OnUTOIT  COURTS,  TEN  DATS*  NOTICB  OF,  BB^TIIBB) 

BT  flTATTTTB  IB  DiBBCTORT. — "When  the  bnsiness  requires  it,  a  dr- 
cait  judge  may  hold  a  special  term  in  any  county  in  his  district 
for  the  trial  of  chancery,  penal,  and  criminal  causes,  or  either." 

'*  If  the  order  be  made  in  vacation  for  a  special  term,  notios 
thereof  shall  be  posted  up  at  the  court-house  door  ten  dayi  before 
its  commencement*'  (Section  1  and  subsection  2  of  section  1, 
article  12,  chapter  27,  Revised  Statutes,  1  Stanton,  821.)  Held, 
that  the  prescribed  notice  of  ten  days  is  merely  directory.  Blimm 
T.  Commonwealth 820 

8.  Bight  days'  notice  of  special  term  hdd  to  hesuffidenJb  to  constitute  and 
authorize  a  valid  special  term ;  and  at  such  term,  as  to  jurisdiction, 
the  circuit  judge  had  all  the  judicial  power  which  he  could  hsTo 
exercised  in  a  criminal  case  at  a  regular  term  of  hb  court  Ih^  380 

8.  The  accused  in  this  case  was  indicted,  tried,  and  sentenced  to  the 
gallows  at  a  special  term  of  the  Boone  Circuit  Court,  ordered  only 
a  few  days  after  the  homicide,  and  commencing  on  the  eighth  day 
after  the  order  was  made  in  vacation.  Held,  the  court  had  juris- 
diction to  order  the  grand  jury,  and  special  juries,  try  the  accnsed 
on  the  indictment  found  by  that  grand  jury,  and  sentence  him  to 
be  hung  on  the  verdict  of  ^^guUty^^  by  that  chosen  venire^  Ih..  820 

4  Special  terms  of  gibcoit  courts — ^What  is  nbobssabt  to  authob- 
IZB  A  VALID  special  TERM. — "All  ordcTs  for  or  concerning  aspecisl 
term  must  be  entered  on  the  records  of  the  court.**  (Revised  Stat- 
utes, section  1,  article  12,  chapter  27,  1  Stanton,  821.)  Hnber  v. 
Armstrong's  widow  and  heirs. 590 

6.  A  special  term  can  not  law/uUy  he  held  without  some  order  thsr^or 

previously  made  in  term  time  or  in  vacation,  and  entered  upon  the 
order-book  at  least  upon  the  day  the  term  begins,  and  before  the 
court  proceeds  to  the  transaction  of  business.    Ibid^,,, 590 

0.  Tbe  STATUTE  IS  PEREMPTORY,  requiring  the  order  for  the  special  term 
to  be  entered  on  the  records  of  the  court     Ihid, ^ 590 

7.  But  that  fbovisiok  of  the  statute  is  dirbctort  which  reqnim 

that  "  notice  thereof  shall  be  posted  up  at  the  court-house  door  ten 
days  before  its  commencement'*    Ihid 590 

8.  Jfo  doss  of  eases  can  be  tried  at  a  special  term  other  than  those  for 

the  trial  of  which  it  was  ordered.    Ihid,^ 590 

8.  But  preparatory  orders,  etc.,  may  be  taken  m  any  civil  cause  it  a 

special  term  called  for  any  purpose.    Ilnd 590 

(See  Jurisdiction.) 
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OODBS  OF  PRACTICE— 

1.  The  Civil  Code  does  not,  in  terms,  apply  to  nor  profess  to  divest 
rights  previously  granted.  Kartin  &  Merriwether  v.  Mobile  and 
Ohio  Bailroad  Company 110 

8.  CoDB  TO  BB  LIBERALLY  ooNSTBUED. — "  The  provisions  of  this  Code, 
and  all  proceedings  under  it,  shall  be  liberally  construed,  with  a 
view  to  promote  its  object  and  assist  the  parties  in  obtaimng 
justice.**    (Civil  Code,  section  874.)    McGlasson  v.  Bradford^  250 

8.  CoNSTBUCTiYs  SKBviGB — ^Wabnino  OBDER8. — The  provlsions  of  the 
Civil  Code  must  be  strictly  complied  with  in  proceedings  on  con- 
structive service.    Brownfield,  &c.  v.  Dyer,  &c 605 

4  Causes  of  action  undeb  the  Civil  Code. — ^The  Civil  Code  makes 
no  change  in  the  law  which  determines  what  facts  constitute  a 
cause  of  action.  (Hill,  &c.  v.  Barret,  14  B.  Monroe,  85.)  Rich- 
mond and  Lexington  Turnpike  Company  v.  Rogers. 682 

tk   FOBMS  HATE  BEEN  ABOLISHED  BT  THE  CiVIL  CODE ;  but  the  SUbstsnce 

of  the  common  law  rules  of  legal  procedure  remains,  except  where 
they  conflict  with  the  spirit  of  our  statutory  regulations  upon  the 
subject  of  pleadings  and  practice.     IMd, 582 

A.  «*  The  fboceedinos  in  penal  actions  are  regulated  by  the  Code  of 
Practice  in  civil  cases.*'  (Criminal  Code,  section  8.)  Wilson  v. 
Commonwealth  for  use  of  Elette- 586 

7.  The  flbadinos  liAT  be  obal  *'  where  the  matter  in  controversy  does 
not  exceed  fifty  dollars.*'    (Civil  Code,  section  827.)    Ihid.,,..  686 

8l  When  the  whole  amount  of  the  fines  claimed  did  not  exceed  fifty 
dollars,  the  defendant  was  not  required  to  file  an  answer  contro- 
verting the  charges  against  him,  in  the  circuit  court,  on  an  appeal 
from  a  justice  of  the  peace ;  and  the  court  was  not  authorized  to 
render  judgment  against  him  without  proof,  upon  an  implied  con- 
fession of  those  charges,  by  his  failure  to  file  a  sufficient  answer. 
(Civil  Code,  section  827.)    Jlnd. 586 


OOHMISSIONERS— 

1.  ReFEBENCE    to   OOMMISSIONSB  without    sufficient   DIBB0TI0N8. — 

This  cause  was  referred  to  a  commissioner,  with  numerous  direc- 
tions as  to  facts  to  be  ascertained ;  but  the  court  failed  to  lay  down, 
as  it  should  have  done,  the  principles  by  which  the  commissioner 
should  be  governed  in  the  application  of  the  facts.  Riddle,  Ac 
V.  Lewis 198 

9.  Cqmmisbioneb's  sales  of  land  of  infants  must  be  made  in  pursu- 
ance of  notice.     Cofer  V.  Miller,  &C. 545 

8.  The  notice  of  the  sale  must  be  in  pursuance  of  the  power  to  sell. 
Ihid 545 

4.  The  judgment  dibbctino  ob  authohizing  the  sale  must  be  pur- 
sued both  in  the  advertisement  and  in  the  sale.     Ibid 545 
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CommisBioner  of  the  LoaisTille  Chaneerj  Coart. 

CX)MMIB8I0NER  OP  THE  LOUISVILLE  CHAl^CERY  COURT— 
1.  OoioaflfnoinEB  of  thb  LomsviLLB  Crangebt  Court—Power  op 
THB  CKAKCBLLOB  TO  REMOTE  HDC. — Before  the  iMMBftge  of  the  act 
of  June  8,  1865  (Myers's  Supplement,  668),  concerning  the  Louis- 
Tille  Chancery  Court,  the  office  of  commissioner  of  that  court 
depended  on  the  will  of  the  chancellor,  and  the  chancellor,  under 
the  act  of  1 885  establishing  sadd  court,  had  absolute  power  to 
appoint  or  remove  its  master  commissioner.  Smith  t.  Cochran  and 
Commonwealth - 147 

8.  But  the  commissioner  of  the  said  court,  by  the  said  act  of  Jane  8, 
1865,  was  elevated  above  the  chancellor's  arlntrium.  The  said  act 
entitles  the  commissioner  to  hold  for  six  years  (the  chanoellor'i 
term)  unless  removed  by  impeachment.    Tbid, 147 

8.  Oommissum^M  in  ehane^ry  ara  not  embraeed  hp  section  10,  article  8, 
of  the  constitution,  which  declares  that  the  General  Assembly  ma; 
provide  for  the  election  or  appointment,  for  a  t&rm  not  etumding 
•  /bur  yean,  of  tuck  other  county  and  dutriet  miniaterial  and  execu- 
tive officers  as  shall  from  time  to  time  be  necessary  and  proper. 
Ibid. -147 

4.  The  immediate  antecedent  of  the  foregoing  provision  relates  to  the 
election  of  derks,  etc,  and  other  ministerial  officers  of  dUtrieUor 
counties;  consequently  "  ntch  other  county  or  district  **  officer  most, 
according  to  a  general  rule  of  interpretation,  mean  the  like  local 
officers — ^uedem  generis — and  can  not  include  commiasionerB  in 
chancery,  who  are  neither  district  nor  county  officera.    Ibid,,,  147 

6.  The  first  section  of  the  bill  of  rights  does  not  prohibit  the  appoint- 

ment of  the  said  commissioner  by  the  bar,  as  provided  in  said  act 
of  1865.     Ibid 147 

8.  **  In  virtually  giving  to  the  bar  instead  of  the  bench  the  selection  of 
the  commissioner,  in  whose  competency  and  fidelity  they  and  thdr 
clients  are  peculiarly  interested,  the  l^slature  has  imposed  a  bnr- 
den  without  emolument.^*    Ibid 147 

7.  The  order  of  the  chancellor  removing  the  commiaaioner  of  said 

court,  and  the  appointment  of  his  successor  when  there  was  no 
legal  vacancy,  are  void,  and  each  of  said  orders  is  set  aside  and 
annulled.    Ibid 147 

8l  The  chancellor  of  said  court  had  no  jurisdiction  over  the  office  of 
commissioner  of  said  court,  but  only  a  superviaoiy  power  over  his 
conduct    Ibid 147 

By  act  of  Pebmary  28,  1871  (Session  Acts,  pa^  88),  it  is  pro- 
vided **  that  the  receiver  and  commissioner  of  said  court  shall  be 
removable  at  the  pleasure  of  said  court^* — [Reporter.] 
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COMMISSIONER  LOUISVILLE  CHANCERY  COURT— (Continued.) 

9.   UeUBPATION  OF  THB  OFFIOB  OP  OOMKISaiONSB    OF  THB    LOTnSVILUi 

Chakobbt  CotTRT. — An  appointment  to  the  office  of  commiasioner 
of  the  Lonisriile  Chancery  Court  when  there  was  no  racancy  in 
said  office  was  ultra-judicial  and  void.     Smith  v.  Cochran 154 

10.  Such  appointment  being  a  legal  nullity,  it  can  not  require  reversal,  • 

or  present  any  obstruction  to  an  action  for  usurpation  of  office 
against  such  appointee.    Ibid • 154 

11.  The  Jefferson  Court  of  Common  Pleas  has  jurisdiction  of  a  pro- 

ceeding for  the  usurpation  of  his  office,  by  the  commissioner  of 
the  Louisville  Chancery  Court,  against  one  who  was  improperly 
appointed  to  his  said  office  when  it  was  not  vacant.    IMd 154 

18.  Th^  ehanceUor  of  the  LauUtiUe  Chancery  Court  has  no  authority  to 
refer  the  settlement  of  estates  of  deceased  persons  to  a  special 
commiseioner  against  the  objection  of  the  commissioner  of  said 
court  Section  804  of  the  Civil  Code  controls  section  467  in  so 
far  as  the  latter  applies  to  the  Louisville  Chancery  Court.  Smith 
V.  Cochran 548 

18.  The  second  section  of  **  an  act  to  require  master  commissioners  to 
take  an  oath  for  the  faithful  performance  of  their  duties,*'  ap- 
proved March  5,  1867,  does  not  apply  to  the  commissioner  of 
the  Louisville  Chancery  Court  (1  Session  Acts,  1867,  page  64.) 
md 548 

14.  Orders  of  rbperbnob  to  a  commissioner  are  ministerial  acts  of 
THE  court. — As  the  Civil  Code  imperatively  requires  the  order  of 
reference  to  be  made  in  all  cases  for  the  settlement  of  estates  of 
deceased  persons,  such  orders  are  ministerial  and  not  judicial  acts. 
Ibid.^ 548 

CONFEDERATE  CURRENCY— 

1.  Confederate  currknct — Patment  of  it  within  the  Federal  unhb 
DtTRiNO  THE  LATE  WAR. — A  Confederate  soldier,  when  Bragg^s  army 
withdrew  from  Kentucky  in  1862,  remained  in  Washington  County, 
Ey.,  within  the  Federal  lines,  and  without  any  fraud  or  constraint 
of  any  kind  received  Confederate  money,  at  the  rate  of  eighty  cents 
on  the  dollar,  from  a  citizen  of  that  county,  in  payment  of  a  note 
he  held  on  him.  This  action  was  brought  since  the  war  to  recover 
the  amount  of  the  note.    Held^ 

**  If  the  payment  was  not  contrary  to  law  and  public  policy, 
then  his  debt  is  satisfied,  and  he  has  no  claim**  upon  the  de- 
fendant 

*'If,  ui>on  the  other  hand,  the  circulat'un  of  Confederate  money 
within  the  lines  of  the  Federal  Qovemment  was  prohibited,  then 
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OONFEDERATE  CURRENCY— (OontiiiQed.) 

by  the  reception  of  the  money  he  participated  in  the  Tiolation  of 
the  law;  and,  as  the  contract  ia  fully  ezecnted,  the  courts  will 
not  disturb  it  at  the  instance  of  either  party.*'  Ewing  v.  litsey  496 

CONFUSION  OP  GOODS— 
1.  Frauduuert  balb  and  0ONFT7SIOH  OF  oooDs. — A  merchant  sold  fain 
stock  of  goods  to  his  son,  who  continued  the  business  of  selling, 
and  buying  fresh  supplies  on  his  own  credit  The  creditors  of  the 
father  attacked  the  sale  as  fraudulent,  and  attached  the  stock,  old 
and  new,  as  his  property ;  and  the  creditors  of  the  son  levied  their 
executions  against  the  son  on  the  blended  stock,  and  claimed  pri- 
ority as  to  articles  sold  by  them  to  the  son.  The  sale  by  the  father 
to  the  son  is  held  to  have  been  fraudulent    HM,  further, 

Piraty  the  articles  purchased  by  the  son,  after  the  delivexy  of  the 
goods  to  him  by  his  father,  were  the  property  of  the  son,  and  were 
subject  to  the  executiuns. 

Second^  the  son  is  liable  personally  for  so  much  of  the  original 
stock  as  he  had  sold,  and  the  attachments  operated  as  a  lien  on  so 
much  of  said  stock  as  remained  unsold.  Carter,  ^kc.  v.  Carpenter, 
&a^ ^ 267 

OONSnrUTIONAL  LAW- 
1.  One  legislature  can  not  control  the  conduct  or  limit  the  power  of 
its  successor,  except  by  an  act  operating  as  a  binding  contract 
Swift  &  Co.  V.  City  of  Newport ^ S7 

9.  *'  No  memorial  or  petition  to  the  legislature  praying  for  the  divisian 
of  a  county,  the  establishment  of  a  new  county,  change  of  a 
county  line,  the  change  of  the  place  for  holding  any  court,  or 
relating  to  any  other  local  matter,  shall  be  received  or  acted  npcm 
unless  the  purport  or  object  of  such  petition  or  memorial  shall 
have  been  published  in  writing  at  the  door  of  the  court-hooae,  or 
other  place  of  holding  courts  of  the  county  or  counties  to  be 
affected  thereby,  at  least  two  months  prior  to  the  meeting  of  the 
legislature.'*  (Revised  Statutes,  section  8,  cliapter  62,  2  Stanton, 
120.)  Held,  that  the  foregoing  statute  is  merely  advisory  and 
prudential,  and  being  disregarded  in  this  case,  was  quoad  hoe 
constructively  repealed.    Fbid •«     87 

8.  PrOPBRTT  subject  to  THB  creditor's  remedy  when  the  "DKBt  WAS 

CREATED  could  not  be  constitutionally  exempted  from  that  liability. 

Kibbcy  v.  Jones ^ 248 

4.  Turnpike  road  makaoement  traitsfbrbed  to  the  ooxtntt  oouirr. — 
The  act  of  1868  transferring  to  the  County  Court  of  Simpson 
County  the  management  of  that  part  of  the  turnpike  road  lending 
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from  Lonisville  to  Nashyille  which  lies  in  Simpaon  Ck)nntj,  be- 
tween the  town  of  Franklin  and  the  Tennessee  line,  is  held  to  be 
oonstitutionaL 

The  pleadings  and  testimony  establish  facts  sufficient  to  justify 
the  legislative  transfer,  and  the  power  being  reserved,  the  exercise 
of  it  in  this  instance  is  no  impairment  of  the  obligation  of  the 
contract. 

Kor  is  the  transfer  inconsistent  with  the  fundamental  guaranty 
of  the  sinking  fund,  to  which  this  road  is  dedicated  by  law. 
Said  portion  of  the  road  never  yielded  anything  to  the  sinking 
fund.    Simpson  Ck)unty  Ciourt  v.  Arnold,  &c 858 

S.  Thb  Genkral  Absemblt  oak  oonstitutionallt  dblboatb  tub 
80TEBEIGN  FOWBR  OF  TAXATION  to  local  municipal  governments, 
either  with  or  without  restriction  or  limitation.  Bradley  v.  McAtee, 
Ac  and  City  of  Louisville 607 

CONTRACTS— 

1.  A  BALE  OF  PER80HAL  FROPERTT  WTTHOTTT  DSLTVERT  OF  F088B88I0N 
PASSBS  THE  ABSOLUTE  TITLE  AS  BETWEEN  THE  PABTIBS.      BuffiugtOn 

T.  Ulen 231 

9*  A  CONDITIONAL  SALE — ^In  Consideration  of  money  loaned  to  pay  for 
a  mare,  it  was  agreed  that  unless  within  twelve  months  the  money 
thus  loaned  should  be  refunded,  the  mare  should  be  the  property 
of  the  lender,  to  be  delivered  to  him  on  demand.  At  the  expira- 
tion of  the  twelve  months,  the  money  not  being  refunded,  the 
mare  was  the  absolute  property  of  the  lender.     Ibid 281 

8.  Diet  and  btobage — CLOTHiNa  and  NURsma. — ^The  statute  requiring 
an  express  contract  for  diet  and  storage  does  not  apply  to  clothing 
or  nnrsing,  for  which  there  may  be  an  implied  contract.  (Revised 
Statutes,  section  1,  article  8,  chapter  99,  2  Stanton,  410.)  Thomas, 
Ac  V.  Arthur.. 245 

4»  iLUcrr  Traffic. — A  contract  for  the  sale  of  brandy,  made  and  sold 
in  violation  of  the  revenue  laws  of  Congress,  is  held  to  be  void. 
Oreekmore,  Ac  v.  Chitwood 817 

ft.  A  PAJtOL  PBOMI8B  TO  PAT  THE  DEBT  OF  ANOTHER  TO  A  THIRD  PARTY 
FOB  A  TALUABLB  C0N8IDBRATI0N  IS  ENFORCED  IN  THIS  CASE. — ^Tho 

grantee  agreed  that  two  notes  held  by  a  third  party  were  a  charge 
on  the  lot  conveyed  to  him,  and  verbally  promised  to  pay  the  two 
notes  in  consideration  of  the  conveyance  of  the  lot  without  any 
lien  reserved  in  the  deed.  Held,  that  the  promise  to  pay  the  two 
notes  was  fotmded  on  a  valuable  consideration  to  get  the  lien 
removed  and  a  conveyance  of  the  lot,  and  that  the  notes  became 
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his  own  debts,  and  he  could  not  arail  himself  of  the  statute 
agamst  f rands  and  perjuries,  and  that  the  acknowledgment  of  the 
debt  and  promise  to  pay  it  took  it  out  of  the  statute  of  limitations. 
Hodgkins  v.  Jackson 342 

6.  A  PERSONAL  TTNDBRTAKENO   IS  nfP0RTB3>  BT  THB  SIONATURB  OF  THB 

FBBSIDBNT  Olf  THB  COMPACT. 

"$600.    Due  to  P six  hundred  dollars,  borrowed  money, 

with  interest  from  date — ^this  8d  day  of  April,  1858. 

D  R.  B ,  Pres't  of  the  Hen.  Goal  Co." 

In  suit  on  the  above  note,  the  petition  alleging  personal  liability^ 
a  judgment  was  rendered  against  R  by  default  That  judgment 
if  offirfMd,    Burbank  y.  Posey^s  administrator. 872 

7.  AGBXBaOEMT  TO  PAT  A  DBBT  "TO  AHOTHBR^*  IS  HOT  AK  AGBMUUMT 

TO  PAT  THB  DBBT  "  OP  ANOTHBR.'* — ^The  Statute  of  frauds  and  per> 
juries  does  not  apply  to  an  agreement  with  one  to  pay  a  debt 
which  he  owes  to  another.  In  this  case  such  a  contract  is  enforced 
by  the  beneficiary  in  an  action  in  which  the  other  two  parties  are 
made  defendants.    Spadone  y.  Reed  &  Thompson .^.•..-..  455 

8.  T^B  TAKiNO  OF  STOCK  IN  A  ooBPORATioH  Creates  a  contract,  express 
or  implied,  to  pay  for  it  in  the  mode  prescribed  by  the  charter. 
Giirs  administratrix  y.  Kentucky  and  Colorado  Gold  and  ffilyer 
IfiningCo^ ^ 6S5 


CORPORATIONS— 

].   ThB  RESIBKNCB  of  a  CORPORATION  IN  ONB  8TATB  CRBATBB  NO  111817- 
PBRABLB  OBJBCnON  TO  ITS  POWRR  OF  CONTRACTCNO  IN  ANOTHKR. 

Although  a  corporation  must  Uye  and  haye  its  being  in  that  stats 
only  in  which  it  was  created,  yet  it  does  not  follow  that  ita  ex- 
istence will  not  be  recognized  in  other  places.  Martin  A  Merri- 
wether  ▼.  Mobile  and  Ohio  Railroad  Company 116 

t»  ATTACHSCBNT    not    AUTHORnXD    AOAOfST    THB     MOBILB     AHD    OrIO 

RAnjfeOAD  OoMPANT  AS  A  FOBBEGN  CORPORATION. — ^The  Mobile  satd 
Ohio  Railroad  Company,  a  corporation  created  by  the  state  of 
Alal»ama«  by  **  An  act  to  authorise  the  MobUe  and  Ohio  Railroad 
Company  to  extend  their  railroad  from  ^e  south  boundaiy  Hue 
of  the  state  of  Kentucky  to  the  Missianppi  or  Ohio  Riyer,*^  p^ntfii 
by  the  Qaderal  Assembly  of  the  Commonwealtfa  of  Kentucky,  and 
approTed  Februarr  36.  1848  (Sesaon  Acts,  1847-8,  pages  844-4S)« 
had  conferred  on  said  corporation  the  right  of  extending  tke  road. 
through  Kentucky;  and  the  said  act  further  provided  tkmt  said 
corporaHi^  ''shall  be  entitled  to  mU  tkt  prMUj^m,  rigktMy  m^d 
kmmirmUmi,  and  subject  to  all  sndi  rescrictiooa  as  are  grattted. 
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made,  and  prescribed  for  the  benefit,  gf>Yemment,  and  direction 
of  said  company,  as  it  eoT^fsrred  on  it  by  ths  act  of  ineorporatUm 
paued  by  the  LegidatuTB  of  AlahamaJ*^ 

In  a  salt  in  the  Hickman  Circuit  Court  in  Kentucky  against  said 
corporation  to  coerce  the  payment  of  some  bonds  issued  by  it,  the 
plaintiff  sued  out  an  attachment  against  the  defendant  on  the 
ground  that  it  was  a  foreign  corporation.  The  circuit  court  dis- 
missed the  attachment  On  this  appeal  that  judgment  is  affirmed. 
Ibid 116 

8.   Bt  said  act  EeNTDCKT  OONrBRRED  AUTHORITT  ON  THB  MOBILB  AND 

Ohio  Railroad  Company  to  sxBRciaB  cbrtain  powers — It  mat 

EZSRCISB    THESB    POWERS    IK    KENTUCKY    AS    A    CORPORATION    OF 

ANOTHER  STATE. — By  the  act  of  the  Legislature  of  Kentucky, 
tupra,  all  the  privileges  and  immunities  were  conferred  upon  said 
corporation  in  this  state  that  it  had  granted  to  it  in  the  state  of 
Alabama.  It  doubtless  could  sue  and  be  sued,  contract  and  be 
contracted  with,  lawfully  in  the  state  that  created  it,  and  was  not 
subject  to  have  its  property  and  effects  attached  for  mere  failure 
to  pay  its  liabilities ;  and  unless  it  was  so  subject  there  it  can  not 
be  here,  notwithstanding  the  provision  of  the  C^vil  Code  on  that 
subject,  adopted  since  the  passage  of  the  act,  iupra.    Ibid.,,,.  116 

4.  The  Civil  Code  does  not,  in  terms,  apply  to  nor  profess  to  divest 
rights  previously  granted.    Ibid 116 

6.  When  the  property  attached  had  been  previously  mortgaged  to  pay 
certain  debts  outstanding,  of  which  those  of  the  plaintiffs  were  a 
part,  the  plaintiffs  could  not  appropriate  the  mortgaged  property 
to  the  payment  of  their  debts  without  alleging  that  the  residue  of 
the  debts  secured  had  been  paid,  and  bringing  the  trustees  or 
legal  title-holders  before  the  court.    Ibid 116 

t.  The  act  to  consolidate  Kentucky  University  and  Transylvania  Uni- 
ventity  (1  Session  Acts,  1865,  page  67)  provided,  in  effect,  that  the 
university  should  be  bound  to  refund  to  citizens  of  Mercer  County 
the  stock  subscribed  and  paid  by  them  for  endowing  the  institution 
in  Mercer  County.  Held,  that  the  obligation  to  refund,  as  provided 
in  said  act,  applied  only  to  such  subscribers  as  were  at  the  time 
of  the  passage  of  said  act  permanent  residents  of  Mercer  County. 
(Stagg  V.  Curators  of  Kentucky  University,  Ms.  Op.,  Winter  Term, 
1869.)    McAfee,  trustee,  &c  v.  Kentucky  University 135 

7.    An  act  SUBJEOTINa  the  officers  of  a  turnpike  road  TO  A  FINE, 

of  not  less  than  five  nor  more  than  ten  dollars  for  each  offense,  for 
passing  or  causing  to  be  passed  through  any  of  the  toll-gates  upon 
said  road  without  pay  any  cattle  or  teams,  is  held  to  be  valid.    It 
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did  not  appear  in  this  case  that  the  act  operated  to  impair  any 
rested  right  to  the  free  use  of  the  road  by  contract  or  otherwise. 
Wilson  y.  Commonwealth  for  use  of  Elette^........................  586 

8.  SUBSOBIPTIOH  OP  STOCK  IN  A  O0BFOBAT1OK  SNFOBC8D  BT  SUIT.—  llu 

sabecriber  ngned  a  writing  of  the  following  import :  **  Wa^  tk$ 
9uhsenbsr$t  agres  to  take  the  number  of  eharee  §et  oppoeite  our  jwjomi 
in  the  Kentucky  and  Oolorado  Gold  ofnd  8ib>er  Mining  Oomfony^ 
orffoniaed  under  a  charter  from  the  General  Auembly  of  the  Oom^ 
monweaUh  of  Kentucky.  Capital  etoek  of  eaid  company  to  be  tte^ 
hundred  thoueand  doUare^  divided  into  choree  of  one  hundred  doUara 
eaeh;^^  and  opposite  his  name  *^one  hundred  choree*^  is  set  down 


When  the  charter  of  the  company  defines  the  terms  of 
tion  for  stock,  it  is  only  necessary  that  the  writing  signed  by  sab- 
scribers  should  show  an  intention  to  become  stockholderB,  and  die 
nomber  of  shares  subscribed  for.  (2  Metcalfe,  314.)  Gill^s  adA*z 
T.  Kentucky  and  Colorado  Gk>ld  and  Silver  Mining  Oo.........  585 

9l  The  taking  of  stock  in  a  corporation  creates  a  contract,  expreu  oi 
impUed,  to  pay  for  it  in  the  mode  prescribed  by  the  duL/ter. 
Ibid ^ ^....^....„ «85 

IOl  Whether  an  incorporated  company  wu  or  not  properly  oryauiwei 
according  to  its  charter,  is  a  question  that  can  not  be  made  col- 
laterally, but  must  be  made  by  a  direct  proceeding  against  ths 
corporation.    (5Litt45;  9aMon.71;  16B.Mon.5.)  Ibid...  «85 

11.  The  remedy  ayainU  a  deUnpient  eubeenber  is  to  enforce  payment  by 
a  judgment  for  the  money,  and  not  by  a  forfeiture  or  sale  of  the 
stock.    (16  R  Monroe,  6;  2  Metcalfe,  814.)    Ibid...............  685 

18l  The  corporation  can  haoe  no  leyal  eseidenee  out  of  the  boundea^  ^  tiUi 
sio^  the  soTereignty  which  created  it,  and  may  enforce  ita  lawful 
contracts  in  this  state;  but  whether  it  can  exerdae  any  power  in 
another  state  depends  upon  the  will  of  that  sovereignty.     (5  Both, 

oosrre^ 

1.  OOOTB  OP  AH  AOnOH  TO  qUIBT  TSB  mXB  TO  liAHD  WHmTin  BB  AD- 
JUDGED AOAIR8T  THB  UN8U0CBB8F1]L  PABTT. — ^Ih  SB  action  tO  qVlSt 

the  title  to  land,  the  defendants  failed  to  dtsclum  title  or  rdeass 
any  daim  they  might  hare,  but  resisted  the  relief  soogfat.  Ob 
Judgment  bdng  rendered  against  them  the  defendants  are  liable 
for  costs,  and  the  costs  of  the  action  should  be  adjudged  against 
tliem.    Moore,  J^  y.  Boner,  Ac... ...•.«..• .....••    26 
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OOST&— (Ckmtinaed. ) 
8.  When  thb  kioht  of  apfkal  depends  on  the  amount  of  a  reooreiy 
in  money  or  personal  property,  eotU  can  not  he  induded  in  estimat- 
ing the  value  necessary  to  give  jorisdictlon  to  the  Court  of  Appeals. 
nid 80 

8,  "TbOS  PARTY  TO  WHOM  A  NEW  TRIAL  18  GRANTED  UPON  THB  PAYMENT 
OF  008T8  BHAIiL,  PREVIOUS  TO  SUCH  NEW  TRIAL,  PAY  THB  008T8  OF 

THE  FORMER  TRIAL.  If  he  fall  to  pay  the  same  at  or  before  the 
time  the  cause  is  reached  for  trial  at  the  next  term  of  the  court 
after  the  new  trial  is  granted,  the  court  may,  on  the  motion  of  the 
opposite  party,  set  aside  the  order  granting  a  new  trial,  and  enter 
judgment  on  the  verdict  entered  in  the  case/'  (Revised  Statutes, 
sec.  81,  ch.  25,  1  Stanton,  202.)    Carbon  &  Bettis  v.  Stout......  009 

4  In  thii  ease  the  new  (Hal  vtae  granted  upon  the  payment  of  all  eoete  up 
to  the  date  of  that  order.  At  the  next  term,  the  costs  not  being 
paid,  the  court,  on  motion,  set  aside  the  order  granting  a  new 
trial,  etc. 

Because  the  order  required  the  payment  of  aU  costs  instead  of  ihB 
costs  of  the  former  trials  it  was  contended  in  this  case  that  the  court 
had  no  right  to  set  aside  the  order  at  the  next  term  because  of  the 
non-payment  of  the  costs.  Hloldj  that  *'  in  so  far  as  the  condition 
to  pay  all  costs  was  unauthorized  it  is  void ;  but  as  the  court  did 
have  the  right  to  require  the  payment  of  the  costs  of  the  former 
trial,  to  that  extent  at  least  it  is  valid  and  binding,  and  the  appel« 
lants  should  have  paid  or  offered  to  pay  such  costs.*'  Judgment 
of  lower  court  setting  aside  order  granting  new  trial,  etc,  is 
afltoned.    Ibid, „ 009 

A.  Costs  unnbcebsabily  incurred. — In  this  case  costs  are  required  to 
be  paid  by  the  party  at  whose  instance  they  were  unnecessarily  in- 
curred.   Helm,  Ac  v.  Short,  &c 028 

CX)UNTER-CLAIM  AND  SET-OFP— 

1.  New  matter — What  is  not  new  matter  when  pleaded  ab  a 

OOUNTER-OLAIM    MAY    BE    TREATED    AB   A    REPLY. — If    the    matter 

alleged  as  constituting  a  counter-claim  involves  only  a  denial  of 
what  is  averred  in  the  petition,  or  an  affirmance  of  what  is  therein 
denied,  it  ought  not  to  be  regarded  as  new  matter  within  the  mean- 
ing of  the  Civil  Code  (section  158) ;  and  though  stated  and  relied 
on  as  a  counter-claim,  such  allegations  may  be  treated  as  if  pre- 
sented in  a  reply.    Davis  v.  Dycus • 4 

SL  Equitable  set-off  of  the  debt  of  one  partner  of  a  non-rbsident 

FIBM  AOAIN8T  A  DEBT  DUE  THE  FIRM  BY  A  RBSIDBNT  OF  KENTUCKY.—* 

If  the  partner  of  the  non-resident  firm  was  individually  indebted 
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OOUNTER-CLAIM   AND    8ET-OFP--(Contiiiu6d.) 

to  a  resident  debtor  of  that  firm,  in  a  Bait  agatnrt  sach  rendenl  ia 
Eentncky  he  oonld  plead  the  debt  of  the  partner  to  him  as  an 
equitable  set-off;  and  as  there  was  no  remedy  by  original  action 
in  Eentncky,  a  court  of  equity  had  jurisdictioa  to  decree  the  set- 
off, and  as  necessary  thereto  the  incidental  right  to  require  the 
settlement  of  the  partnership  as  sought  in  the  answer.    Wallen- 

stein  Y.  Selizman  &  Cc 175 

8.  Certificates  of  payments  of  railroad  taxes,  restitution  of  which  was 
claimed  on  the  allegation  that  the  taxes  were  illegally  levied,  could 
not  be  used  as  an  equitable  set-off  against  an  action  on  a  bond  pur- 
chased by  the  Bath  County  Court  with  the  fund  raised  by  such 
taxation.    Moore  y.  Bath  County  Court 177 

4.  IHDEBTKDNESS  OF  THE  INDORSEB  OF  A  BILL  TO  THE  DRAWSB  XAT  BB 
PLEADED  AS  A  SET-OFF   BT  THE  AOOEPTOR   IN  AK   ACTION  AOAniVY 

HIM  BT  THE  INDOBSER. — The  indorscT  paid  the  bill,  and  sued  the 
acceptor  on  his  implied  liability  resulting  from  such  payment 
The  acceptor  alleged  that  he  accepted  for  the  sole  benefit  of  the 
drawer,  who  had  died  insolvent ;  but  he  alleged  that  the  indoner 
was  indebted  to  the  estate  of  the  drawer,  and  pleaded  that  indebt- 
edness as  a  set-off  against  the  indorser^s  action  against  him.  Hie 
circuit  court  sustained  a  demurrer  to  the  set-off  so  pleaded  by  the 
acceptor.  That  judgment  is  reversed,  and  the  set-off  as  pleaded  is 
sustained.    Bowman  v.  Wright 875 

COUNTY  COURTS— 

1.  Poweh  of  ooTTirrr  court  oyer  a  fund  oollbcttbd  as  taxes  fob 

PAYING  interest  ON  BONDS  EXlfiCUTED  TO  A  RAILROAD  OOMPAVT.^ 

The  Bath  County  Court  bought  Moore's  bond,  secured  by  a  lien  on 
land,  with  a  fund  procured  by  the  collection  of  taxes  levied  for 
paying  the  interest  on  bonds  executed  to  the  Lexington  and  IKg 
Sandy  Railroad  Company.  Eeld,  the  bond  so  purchased  was  a 
trust  fund,  which  the  holders  of  the  railroad  bond  coupons  might 
enforce  with  the  lien.    Moore  v.  Bath  County  Courts 177 

2.  The  lion-holder  and  assignor  consenting  to  the  enforcement  of  the 

lien  in  favor  of  the  county  in  this  suit,  objection  to  the  capacity  of 
the  county  court  to  buy  the  bond  is  unavailing  as  a  defense  to  the 
action  on  the  bond.    Ibid •* 177 

8.  Subscription  of  stock  in  a  turnpike  road  by  the  Nelson  Connfy 
Court,  and  tax  levied  to  pay  for  the  same,  are  sustained  and  en- 
forced.     Foreman,  &c.  v.  Murphy,  Ac 808 

4.  Will  requiring  no  sECURmr  of  executor. — ^In  such  cases  the 
county  court  may  require  the  executor  to  g^ve  security  on  its  own 
motion,  or  on  the  demand  of  some  person  interested  in  the  estate 
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COUNTY  COURTS— (Gontmned.) 

of  the  testator.    (ReviMd  Statutes,  sec.  4,  chap.  87,  1  Stanton,  49a) 
Atwell's  ex*r  y.  Helm,  &c • 604 

5.  Order  of  coonty  court  requiring  executor  to  give  security  is  not  final 

until  enforced.    Ihid 604 

6.  Appsal  fbok  oountt  ooxtrt  should  bb  first  taxbn  to  thb  oibou:t 

oouBT  in  case  of  remoTal  of  executor  for  failing  to  give  security 
when  required  by  the  county  court    Ihid 604 

CRIMINAL  LAW  AND  PROCEEDINQS— 

1.  Thrkats. — Sbi^f-defsnsb. — ^Erbonbous  iNBTRDGnoNs. — The  circuit 
judge  instructed  the  jury  in  this  case  that  whatever  deductions  the 
jury  might  make  from  the  evidence,  and  however  assured  the  ac- 
cused may  have  felt  that  his  life  was  in  immediate  and  continual 
danger,  nevertheless  he  had  no  right  to  shoot  as  and  when  he  did 
unless  there  was  then  immediate  danger  of  an  immediate  and  vio- 
lent assault  on  him  by  deceased.  On  the  facts  of  this  case,  which 
is  an  episode  to  that  of  Phillips  v.  Commonwealth,  2  Duvall,  828, 
which  is  still  approved  and  reaffirmed  by  a  majority  of  the  court, 
ths  above  instmetion  is  held  to  be  errojieotu,  Carico  v.  Common 
wealth. 124 

8.  Assured  aivd  oonthyual  danger  and  self-defense. — Speaking  oi 
assured  and  continual  danger  to  life,  this  court,  in  the  case  in 
2  Duvall^  defined  the  principle  of  self-defense  as  follows :  '*  Like 
the  sword  of  Damoclei,  the  threatened  danger  is  continually  im- 
pending every  moment  and  everywhere.  The  threatened  man  may 
be  waylaid  or  otherwise  attacked  unawares  without  the  possibility 
of  defense  or  of  escape,  and  may  never,  day  or  nighty  fed  §afe^  or 
actually  be  so,  while  his  enemy  lives,  who  whenever  he  may  see 
him  or  wherever  he  can  find  him  may  be  anxious  and  able  to  kill 
him.  And  does  either  human  or  divine  law  require  such  pro* 
longed  agony  and  peril ;  or  can  the  best  and  most  prudent  men 
suicidally  forbear  to  strike  for  riddance,  if  they  have  the  courage  to 
defend  themselves,  in  the  only  way  of  secure  and  lasting  escape  t  '* 
Ibid^ 124 

8.  The  court  further  sat  in  this  case:  '*Now  if  a  man  feel  sure 
that  his  life  is  in  continual  danger,  and  that  to  take  the  life  of  his 
menacing  enemy  is  his  only  safe  security,  does  not  the  rationale  at 
the  principle  as  thus  defined  allow  him  to  kill  that  enemy  when- 
ever and  wherever  he  gives  him  a  chance  and  there  is  no  sign 
of  relenting.  But  before  a  jury  should  €tequit  they  should  be  weU 
satisfied  that  the  hilling  was  not  the  offspring  of  bttd  passion,  but 
soM/y  of  a  thorough  and  weU-founded  belief  that  it  wm  necessary  fo7 
security.    Ibid, 124 
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CRIMINAL  LAW  AND  PROCE£DINQS-(Contmaed.) 

4.   TbBKATB  OOmfUmOATBD  to  accused  BT  OHB  who  mSD  JUEVUUB  IBM 

TBiAL. — ^The  accused  had  a  right  to  prove  that  a  man  then  dead 
had  hut  a  ihort  time  before  the  homicide  tM  him  that  deeeaeed  had 
armed  himedf  mth  a  ihot-gun  to  hill  him.  This  was  not  1^^  ctI- 
dence  of  deceased  aiming  himself  to  kill  accased,  bat  it  was  com- 
petent to  prove  that  the  accused  had  so  heard,  and  may  have  had 
a  right  to  so  believe ;  and  to  that  extent  and  for  that  porpoae  it 
was  admissible.     (1  Greenleaf,  sections  100,  101.)    Ihid.^ 134 

A.  0ns  JOINTLT  INDIGTBD  with  0THKB8  CAN  NOT  BB  A  OOMFBIBBT 
WTTNIDBS  FOR  OR  AGAINST  THB  OTHERS  SO  LONG  AS  THE  INIUOT- 
MBNT  AGAINST    HIM    REMAINS    UNDISPOSED   OF.      (Adwell  V.   Oom- 

monwealth,  17  B.  Monroe,  818;  Thompson  v.  Common  wealth, 
1  Metcalfe,  16;  1  Greenleaf,  section  863.)    Edgerton  v.  Oonunm^ 

wealths 14i 

&  Instructions  not  oBnecTED  to  when  o£Pered  by  the  attorney  fot 
the  commonwealth  can  not  be  passed  upon  by  the  Court  of  Appeala 
But  when  the  case  must  be  reversed  for  error  in  admitting  iiiooni- 
petent  evidence,  and  must  go  back,  it  is  proper  for  the  Court  ot 
Appeals  to  point  out  errors  in  instructions,  although  they  were  nol 
objected  to  when  offered.     Ibid. lit 

7.  Mauoious  sHooToro  and  wounding — Erroneous  instructiox. — 

The  circuit  court  erred  in  an  instruction  in  which  it  "  assumes  that 
the  defendant  shot  and  killed  Coulter,^*  when  there  is  no  evidence 
that  he  was  present  or  had  any  hand  in  killing  him,  or  that  he  was 
in  fact  killed  then.  Defendant  certainly  was  not  indicted  for  that 
offense ;  and  the  instruction  directs  the  attention  of  the  jury  to  the 
intention  with  which  the  shooting  was  done,  and  makes  their  find- 
ing depend  upon  their  belief  of  the  intention  with  which  it  was 
done,  when  it  was  the  province  of  the  jury  to  determine  whether 
he  did  the  shooting,  or  confederated  and  combined  with  thoee  who 
did  it,  and  willingly  participated  in  the  unlawful  act    Ibid^  149 

8.  Color  of  military  authority  is  not  sufficient  to  excuse  those  who  par> 

ticipate  in  shooting  citizens.     Ibid.„ 14S 

9.  Error  in  allowing  or  disallowing  a  challenge  for  causb,  ho 

CAUSE  for  reversal. — Howsver  the  disallowance  of  a  challenge 
for  cause  by  the  defendant  may  have  influenced  his  course  in  dio 
use  of  the  peremptory  challenges  allowed  him,  it  can  not  be  re- 
garded as  a  refusal  to  allow  a  peremptory  challenge  within  the 
meaning  of  section  884  of  the  Criminal  Code;  and  regarded  aa 
the  disallowance  of  a  challange  for  cause  merdy^  it  can  constitata 
no  ground  of  reversal  in  the  Court  of  Appeals.  Moore  v.  Common- 
wealth   191 
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URIHINAL  LAW  AND  PROCEEDINGS— (Continaed.) 

(0.  LuBTBUGTiONS  TOO  MUMERous  ASD  FROLDL — The  cotui  Bay:  "The 
instructions  as  given  at  the  instance  of  the  commonwealth  seem 
to  ns  to  have  been  too  nameroos  and  prolix  for  a  perspicuous  pre- 
sentation of  the  law  of  the  case,  and  several  of  them  couched  in 
language  which  may  have  perplexed  rather  than  enlightened  the 
jury."    Tbid 191 

tt.  ErBONUOUS  instruction,  excluding  grounds  of  8KLF-DBFBN8B| 
GITEar  AT  THE  INSTANCE  OF  THE  OOMMONWEAI/TH. — ^lu  this  CSSe  the 

third  instruction,  which  is  copied  in  the  opinion,  virtually  excluded 
from  the  jury  the  consideration  of  any  grounds  of  self-defense, 
and  substantially  defined  the  homicide,  if  established,  to  be  either 
murder  or  voluntary  manslaughter,  although  there  was  evidence 
before  the  jury  conducing  to  prove  that  at  the  time  of  the  killing 
the  deceased  was  in  the  act  of  assaulting  the  defendant.  Judg^ 
ment  of  the  eireuU  court  reversed  and  cause  remanded /or  a  new  trial, 
nid.^ 191 

IS.  Rape  on  white  woman  bt  colored  man,  commtttbd  September, 
1809,  how  punished — ^Instructions  to  jury. — By  act  of  March  3, 
1869  (1  Session  Acts,  1869,  page  52),  the  punishment  of  rape  on  a 
white  wom^  is  death  or  confinement  in  the  penitentiary  for  a  period 
of  not  less  than  ten  nor  more  than  twenty  years,  in  the  discretion  of 
the  juiy. 

The  jury  ought  to  have  been  instructed  that  if  they  found  the 
defendant  guilty,  that  it  was  their  further  duty  to  find  whether  his 
punishment  should  be  death  or  confinement  in  the  penitentiary  for 
a  period  of  not  less  than  ten  nor  more  than  twenty  years,  in  their 
discretion.    Blair -(of  color)  v.  Commonwealth 227 

18.  **  Whoever  shall  unlawfully  carnally  know  any  white  woman  against 
her  will,**  etc.,  as  recited  in  the  act  of  March  2,  1869,  aforesaid, 
embraces  all  men,  white  or  black.  (See  opinion  for  a  recital  and 
statement  of  the  effect  of  the  following  statutes:  Revised  Statutes, 
sec.  4,  art  7,  chap.  98,  2  Stanton,  875;  Act  of  February  16,  1866, 
Myerses  Si4>plement,  786;  Act  of  March  9,  1867,  1  Session  Acts, 
1867,  pp.  102,  108;  Act  of  March  2,  1869,  1  Session  Acts,  1869, 
p.  62.)     Ibid.^ ^ 227 

14.  Drunkenness  mat  reduce  the  grade  of  crime  from  murder  to 
MANSLAUGHTER. — On  this  questiou  the  court  say,  according  to  the 
case  of  Smith  v.  Commonwealth,  1  Duvall,  224,  to  which  the  court 
adheres,  drunkenneei  '*  may,  under  peculiar  circumstances  repelling 
malice,  reduce  the  grade  of  the  crime  from  murder  to  manslaughter.*' 
Blinmi  v.  Oommonwealth 820 
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CRIMINAL  LAW  AND  PROCEEDINGS— (Oontdnned.) 

15.  But  this  miiigatwg  tendeney  of  inUadoaUan  it  not  alhwabU  wben 

thit  ooaditioa  of  mind  has  been  produced  for  the  purpose  of 
stimQlating  a  meditated  felony,  or  even  when  known  to  ezdto 
homicide  or  other  destructive  paiposes,  because  such  an  inebriate — 
hostis  humani  ffen&ru — evinces  express  malice.    IHd,.,. 390 

16.  But  when,  in  the  absence  of  any  suoh  aggravating  circumstances,  a 

responsiole  being,  drunk  from  accident  or  mere  sensuality,  takea 
human  life  without  rational  motive,  and  which  he  never  would 
have  attempted,  but  always  would  have  revolted  at  when  sober  and 
self -poised,  the  principle  of  the  decision  in  Smith  v.  Commonwealth 
allows  the  jury  to  consider  the  aunomud  condition  of  the  mind  and 
passions  so  superinduced  as  a  circumstance  which,  while  it  should 
not  excuse,  may  tend  to  repel  the  implication  of  malice  essential  to 
the  crime  of  murder.     Ibid 890 

17.  Ptaqf  that  ths  accused  was  drunk  was  pertinent  in  this  ease  as  a  cir- 

cumstance helping  to  account  for  an  act  otherwise  mysteriously 
inexplicable,  and  the  jury  had  a  right  to  weigh  that  fact,  and  gire 
it  its  proper  eifect  on  the  question  of  malice.  Ibid, ••  890 

18.  Transient  insanity ,  produced  by  the  voluntary  act  of  the  accused, 

would  nit  excuse,  but  at  the  utmost  would  oi^  extenuate,  the 
homicide  from  murder  to  manslaughter.    Ibid,^ 890 

10.  Presiding  jttxiob  should  oitb  thk  wholb  law  applicabui  to  all 

THE    FACTS    OF    TBB    OA80B    WHXK    ABKltD   FOR    IMtn*JtUCTIOire.~-^ee 

opinion  as  to  the  instructions  which  the  drcuit  judge  ought  to 
have  given  on  the  facts  of  this  case.    Ibid.^ ••..^ 890 

90.   PkRMITTIHO    OAICBB   OF   CARDS   IS  A   COFFSB-HOUaS   FDR  TRRATS  OF 

LIQUOR  OA  cit^ABS  is  a  violation  of  the  statute. 

In  this  Case  a  verdict  and  judgment  for  a  fine  of  two  hundred 
dollars  is  affirmed.    Stahel  v.  Commonwealth.,....— ««.^ 887 

91.  Dbadlt  wrafohs  can  not  be  lawfully  carried  conoealed  about 
the  person  even  for  a  harmless  ««urpoeeu  ^tsinger  v.  Ooainion- 
wealth .«  899 

99.  ACOOMFLICBS  IN  TSB  ORIMB  OF  :TILLrUL  AND  MALZCKKm  BBOOmro  AT 
AND  WOUNDING  ANOTHBR  ARB  NOT  PUNI8BABLB  UNDEB  THB  STATtnS. 

Section  9,  article  8,  chapter  98,  Revised  Statutes,  1  fitanton,  889^ 
fails  to  provide  Uiat  persons  guilty  of  aiding  and  abetting  in  the 
oommiBsion  of  said  oflPense  shall  be  punished  in  like  manner  as  the 
principal  offender.    Stamper  v.  (Lx>nunonwealth...................  619 

98.  As  a  general  rule,  where  a  statnte  creates  a  felony  and  prescribea  ft 
particular  punishment  therefftr,  6a  where  b  tftatate  provides  ft  pun- 
ishment for  a  common  law  felony  &y  iuhm,  tiioae  who  were  prenot 
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CRIMINAL  LAW  AND  PROOBBDINQS— (Oontiniied.) 

aiding  and  abetting  in  the  commiflsion  of  the  crime  are  held  to  be 
included  by  the  statute,  although  not  mentioned  aa  such  in  the 
statute.     lUd. 618 

M.  Bat  where,  as  in  this  case,  the  punishment  is  imposed  by  the  statute 
upon  the  permm  alone  who  actually  committed  the  acts  constituting 
the  offense,  and  not  in  general  terms  upon  those  who  were  guilty 
of  the  offense,  according  to  common  law  rules  mere  aiders  and 
abettors,  will  not  be  deemed  to  be  within  the  act  (Roscoe's  Crim- 
inal Eridence,  215.)    Ihid. 612 

98w   OWNEBSHIF  OF  THB  FROFEBTT  MUST  BE  AVERRED  IN  AN  INDICTMENT 

FOR  LARCENY,  uuless  soms  czcuse  appears  and  is  averred  for  the 
omission,  as  that  the  owner  is  to  the  grand  jury  unknown* 
(2  Bishop  on  Criminal  Procedure,  section  707.)  Reed  v.  Oom« 
monwealth. 641 

96.  Sufficient  averment  of  ownbbshif  .of  the  fiiofertt,  in  the  in« 
dictment  in  this  case,  was  that  the  money  and  effects  were  "  th$ 
property  of  ths  Tennessee  River  Botchet  Company,  D.  W,  Sfcan,  Settle 
Brothers,  and  others^  This  was  sufficiently  explicit,  testing  it  by 
the  rule  that  **  no  indictment  is  insufficient,  nor  can  the  trial,  judg- 
ment, or  other  proceeding  therecm  be  affected  by  any  defect  which 
does  not  tend  to  the  prejudice  of  the  substantial  rights  of  the  de- 
fendant on  the  merits.**  (Criminal  Code,  section  129;  Common- 
wealth V.  Megowan,  1  Metcalfe,  868.)    Ihid —...  641 

fn.  When  the  evidbngb  waa  not  embodied  in  the  record,  the  Court 
of  Appeals  wiU  presume  it  was  such  as  to  sustain  the  action  of  the 
court,  so  far  as  that  action  could  depend  on  the  character  or  suffi- 
ciency of  the  evidence.  And  in  such  a  case  the  Court  of  Appeals 
could  not  reverse  for  any  ruling  in  regard  to  instructions,  unless  it 
was  manifestly  erroneous  in  view  of  the  issue  being  tried,  let  the 
evidence  be  what  it  might.    Ihid ^ 641 

S6l  Inbtructions  must  be  objected  to  when  offered. — If  objecticm- 
able  instructions  are  asked  and  passed  upon  at  the  instance  of  the 
commonwealth  without  objection,  and  only  excepted  to  when  given^ 
the  objection  will  not  be  available  as  a  ground  of  reversal  in  the 
Court  of  Appeals.  (Kennedy  &  Bro.  t.  Cunningham,  2  Metcalfe, 
588.)    Ihid 641 

90.  Bsronboub  XNSTRUcnoirs  given  at  the  instance  of  the  common- 
ymjjm  in  a  case  of  homicide. 

''  1.  If  the  defendant  kUled  Woollnms  willfully  with  a  deadly 
weapon,  not  in  sudden  heat  and  passion  oaueed  hy  legal  prenoeation^ 
nor  In  self-defense,  the  deed  was  murder,  and  the  jury  sitould  so 
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find.  The  nnlawfal  intent  to  take  life  fcr  on  vmAaanl  before  tlia 
commission  of  the  act  is  sufficient  to  constitute  the  l^^  maliot 
required  to  make  the  killing  murder. 

"  2.  If  the  killing  was  done  without  malice,  and  in  sudden  heat 
and  passion  oatued  hy  Isgal  prowksatum,  it  was  manslaughter ;  and 
to  reduce  the  offense  from  murder  to  manslaughter  the  jury  must 
believe,  from  the  evidence,  it  was  committed  in  sudden  heat  and 
passion  arising  from  a  legal  provocation ;  and  no  words  or  oaths 
•re  in  law  sufficient  provocation  to  cause  or  excuse  such  sudden 
heat  and  passion ;  but  that  Is^cU  provocation  can  only  arise  in  coms 
whsre  meh  words  are  accompanied  by  or  tueoeed  tueh  an  aeeattU  made 
hy  the  deceased  on  the  defendant^  prior  to  or  ait  the  time  of  the  t&Mft- 
ing^  as  put  the  latter  in  real  or  apparent  danger  of  his  Itfe  or  great 
hodily  ?uirm, 

**  8.  The  law  allows  no  one  to  use  any  more  severe  means  to  rq>d 
a  threatened  injury  than  are  necessary,  and  if  any  one,  in  disregard 
of  this,  uses  a  deadly  weapon  in  repelling  such  threatened  injury, 
and  death  thereby  ensues,  such  killing  amounts  to  murder.^*    Bdd, 

That  so  far  as  the  foregoing  instructions  can  be  regarded  si 
leaving  the  jury  to  determine  for  themselves  what  would  consti- 
tute legal  provocation,  they  were  not  correct. 

As  to  the  suggestion  as  to  *'  words  or  oaths,^^  etc.,  the  court  is  of 
the  opinion  "  that,  however  great  the  provocation  must  be  to  lower 
the  grade  of  the  crime  from  murder,  it  was  erroneous  and  mislead- 
ing to  so  instruct  the  jury  as  to  restrict  it  to  a  state  of  case  oonslft- 
tuting  an  excuse  for  killing  in  self-defense.'* 

The  suggestion  that  the  existence,  for  an  instemt  before  the  kill- 
ing, of  an  unlawful  intent  to  take  life  as  '*  sufficient  to  constitute 
the  l^al  malice  required  to  make  the  killing  murder,"  was  mis> 
leading,  and  a  misapplication  of  the  correct  principle  that  "it  is 
sufficient  to  constitute  murder  that  it  appears  that  malice  existed  at 
the  time  of  the  killing,**  without  regard  to  the  time  in  which  it 
had  before  existed;  for  in  every  case  of  manslaughter  only  the 
killing  Ib  presumed  to  have  been  done  with  an  unlawful  intent 

The  instruction  to  the  effect  that  in  any  case  the  use  of  a  deadly 
weapon,  not  in  necessary  self-defense,  whereby  death  ensues,  wiU 
constitute  murder,  was  also  erroneous.  Such  use  of  a  deadly 
weapon  is  evidence  of  malice,  and  may  be  an  essential  ingredient 
in  the  proof  of  murder  in  many  cases,  but  it  does  not  follow  thai 
every  homicide  committed  by  the  use  of  a  deadly  ipveapoo,  and 
not  in  necessary  self-defense,  is  murder.  Doimellan  ▼.  Common- 
wealth  676 
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DEADLY  WEAPONS— 

1.  No  FBBaON  OAK  LAWFULLY  OABRT  DEADLY  WBAFOK8  OONCBALKD  ABOUT 

HXB  FBB80K,  EYSN  TOR  A  HAmn»ww  pubfosb;  uiileBg  he  oomes  within 
one  of  the  three  exceptions  contained  in  section  2  of  the  statute. 

In  this  case  the  pistol  was  sold  by  one  person  to  another,  and 
the  defendant  was  carrying  it  for  accommodation  to  deUrer  to  the 
purchaser.  The  circoit  court  properly  refused  to  instruct  the  jury 
in  efifect  that  if  he  was  carrying  the  pistol  for  the  purpose  of  deliy- 
ering  it  to  the  purchaser,  and  not  with  the  intention  of  using  it  at 
a  weapon,  they  should  find  him  not  guilty.  Cutsinger  ▼.  Ck>mmon- 
wealth 892 

DEDICATION— 

1.   A  DSDICATIOH  OF  LAND  TO  PUBLIC  PURPOSES  MAY  BE  MADE  BY  PAROL, 
ABD  BE  E8TABU8HBD  BY  PAROL  EVIDENCE.      (TrUStceS  of  Dover  ▼. 

Fox,  9  Ben  Monroe,  200;  Wickliffe  r.  City  of  Lexington,  11  Ben 
Monroe,  155;  McEinney,  &c.  ▼.  Griggs,  Ac.,  5  Bush,  401.)  Griffy, 
&c  V.  Bryars,  Ac 471 

8.  A  PAROL  DEDICATION  OF  FOUR  ACRES  OF  JjAND  ON  WHICH  TO  ERECT  A 
HOUSE  OF  RELIGIOUS  WORSHIP,  ETC.,  IS  SUSTAHTED  IN  THIS  CASE. — 

After  using  the  land  for  two  years  for  the  purposes  of  the  dedica- 
tion, the  trustees  of  the  church  instituted  this  action  against  the 
donors;  alleging  the  dedication,  etc.,  and  that  the  defendants 
were  asserting  claim,  they  sought  the  judgment  of  the  court  to 
quiet  their  title,  etc.  The  circuit  court  dismissed  their  petition  on 
demurrer.     That  judgment  U  rever$ed.     Ibid ^ 471 

DEEDS— 

1.  Oonimi$9umer*$  deed  made  after  the  death  of  the  plaintiffs  on  notice 
without  revivor,  did  not  pass  the  legal  title.    Gill  r.  Hewett...     10 

Sb  Rrivy  examination  of  a  married  vtoman  in  acknotoledgment  of  deeds 
and  mortgagee  i$  $tiU  required  by  section  22,  chapter  24,  Revised 
Statutes,  1  Stanton,  282.  But  a  formal  certificate  of  such  exam- 
ination is  dispensed  with  by  subdivision  1  of  said  section  22, 
which  makes  a  general  certificate  of  acknowledgment  prima  faeie 
evidence  of  proper  privy  examination.     Ford  v.  Teal 156 

t.  The  general  certificate  of  privy  examination,  and  the  legal  presump- 
tion founded  on  it,  may  be  repelled  by  extraneous  evidence. 
md„ 156 

4  Bxtraneoue  evidence  ia  admiaaible  to  prove  that  the  only  acknowl- 
edgment was  simple,  without  examination  and  in  the  husband's 
presence,  not  contradicting  the  certificate  itself. 

In  this  case  the  negative  proof  was  ample  and  conclusive,  and 
the  mortgage  of  the  married  woman's  land,  in  which  she  joined 
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witk  her  husband,  m  hM  not  MmUn§  an  iUr,  beoBOse  not  propexly 
acknowledged  by  her.    /Md.........^..*..,......— —•••••.— •«••,  166 

5.   ClBBX'B  GBBTinCATB  OT  AOaKMOWLBDQMBlfT  PIUKA  FACB  BTIDBKCI 

ONLY. — In  taking  the  acknowledgment  of  the  wife,  of  a  deed  mort- 
gaging her  own  land  to  secure  her  hnsband*8  debt,  the  deiic  certi- 
iled  only  that  th^  aeknaf»Udged  the  deed  htforB  Aim.  It  appeared 
by  the  proof  that  ike  eUrh  neither  read  nor  eaplmned  the  deed  to 
her^  and  that  her  hueband  wupreeent  tsiUn  her  acknowledgment  wu 
taken.  EM,  that  ''the  mortgage  eofarae  it  affected  the  wtf^e 
lamd  ie  9oidJ*^ 

The  derk  testified  that  he  presumed  that  he  did  all  that  the  law 
required,  but  did  not  recollect  either  the  husband's  presence  oi 
that  the  deed  was  read  or  explained.  Two  other  credible  wit- 
nesses, who  were  present,  testified  positwdy  and  eireum»tantiaU% 
that  the  husband  ioa#  present;  that  the  deed  was  not  read;  and 
that,  she  being  rduetant^  he  urged  her  to  eign  €md  acknowledge  it. 

The  statute  providing  that  a  simple  certificate  of  the  fact  of 
acknowledgment  of  a  conveyance  of  land  in  Kentucky  by  a  mar- 
ried woman  shall  be  "endence^^  of  her  privy  examination,  and  of 
the  uncertified  fact  also  that  the  deed  was  read  and  explained  to 
her  ae  the  law  pretcrtbeij  should  not  be  interpreted  as  making  it 
conclusive  evidence,  but  intended  only  that,  as  the  officer  should 
be  presumed  to  do  his  whole  duty,  his  certificate  of  mere  acknowl- 
edgment  should  be  prima  facie  evidence,  subject,  however,  like 
ather  legal  presumptions,  to  be  rebutted  by  oral  or  other  testimonj 
overcoming  the  legal  presumption,  independently  of  any  counter^ 
vailing  proof. 

Such  testimony  does  not  contradict  any  fact  cert^M  by  the  derk, 
hut  only  repeli  a  deduction  arieifig  from  the  premmption  that  the 
clerk  understood  that  a  privy  examination  and  the  reading  and 
explanation  of  the  deed  were  necessary  to  the  conclusive  effect  of 
the  feme's  acknowledgment,  and  so  understanding  did  his  duty. 

Woodhead,  &a  v.  Foulds,  &c ^ 239 

6.  A  deed  made  by  an  infant  feme  covert  can  not  be  awrided  by  her  on 
the  ground  of  her  infancy,  when,  to  induce  an  innocent  purdiaaer 
to  make  the  purchase,  she  and  her  husband  made  oath  before  a 
notary  that  to  the  best  of  their  knowledge  and  information  die 
was  then  more  than  twenty-one  years  of  age.  Schmitheimer  and 
wife  V.  Eiseman ^ • • .•..••••••  298 

DESCENT  AND  DISTRIBUTION— 
1.  DiBTBEBUTBES  CAH  KOT  SUB  JOINTLY,  and  recover  a  joint  judgmeot 
against  the  personal  representative.    Pelly  v.  Bowyer,  Ae 51S 
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DEVISES  AND  DEVISEES— 
1.  Tub  lboatbb  xubt  fulfill  thb  impubd  tjlxjwv, — "And  thougb 
he  (testator)  has  not  expressly  secured  the  fulfillment  of  the  heavy 
trust  confided  to  the  legatee,  yet  by  her  renunciation  or  failure 
faithfully  to  perform  at  any  time  the  property  bequeathed  for 
requital  might  revert  to  the  pretermitted  child.'*  Munday,  Ac 
▼.  Taylor,  Ac 491 

&  DiSTBiBUTBBS  OAS  HOT  SUB  JOINTLY,  and  recoYcr  a  joint  judgment 
against  the  personal  representatiYe.    Pelly  v.  Bowyer 518 

DIET  AND  8T0RAGR- 
1.  Dnr  AiTD  STORAOB — Clothhto  ahd  HUBsnro.— The  statute  requiring 
an  express  contract  for  diet  and  storage  does  not  apply  to  clothing 
or  fiursing,  for  which  there  may  be  an  implied  contract  (Revised 
Statutes,  section  1,  article  3,  chapter  99,  2  Stanton,  410.)  Thomas, 
&c  ▼.  Arthur.- 245 

DIVORCE— 

1.  A  DIVOUCB  A  MENSA  BT  THORO   DOBS   NOT  BAR   CURTBST,    doWCr,   or 

distributiYe  right  (Revised  Statutes,  section  8,  article  8,  chapter  47, 
2  Stanton,  22.)    Rich  y.  Rich,  Ac.- 68 

2.  Ck>NFrRMED  HABIT  OF  DRUNKENNESS  OF  THB  HUSBAND  FOR  NOT  LESS 

THAN  ONE  TEAR,  with  a  wostlng  of  his  estate  and  without  any 
suitable  proTision  for  the  maintenance  of  his  wife  and  children, 
authorize  a  divorce  to  the  wife.     Shuck  ▼.  Shuck 806 

8.  What  mat  oonstitutb  the  husband's  only  estate. — His  mental 
and  physical  faculties  may  constitute  the  husband's  arUy  estate,  a 
wasting  of  which  is  one  of  the  ingredients  of  the  grounds  for 
dlYorce  in  favor  of  the  wife.     Ibid 806 

4.  What  oonstitutbs  a  protision  for  the  maintenance  of  the  wife 
AND  childbbn. — ^The  provision  for  the  maintenance  of  the  wife  and 
children  contemplated  by  the  statute  is  an  assured  maintenance  by 
the  husband's  own  means,  and  not  dependence  on  a  precarious 
and  contingent  expectancy  from  his  or  her  father  or  kindred. 
Ihid^ 806 

IL  Resident  wife  mat  bub  non-resident  husband  for  ditorob. — ^In 
this  case,  the  husband  having  left  this  state,  his  wife  proceeded 
against  him  as  a  non-resident  by  warning  order  and  the  appoint- 
ment of  a  representative  attorney,  ffeldj  that  the  circuit  court  of 
the  county  of  the  wife's  residence  has  jurisdiction  to  grant  her  a 
divorce. 

Ths  court  further  $ay:    "  It  would  be  a  reproach  to  our  leg^a- 
tion  if  a  faithless  husband  in  Kentucky  could  by  leaving  the  stato 
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DIYOBCB— {Oootiiiiied.) 

depriTe  lub  abandoaed  wife  of  the  pomr  of  obtaimng  a  dxroroe  ai 
home.**    Id  aach  a  caae  aa  tlik  no  bond  k  reqmrad.    Bhyma  t. 


C  A  STfOBCB  XBBTOBBB  TBB  WIFK^B  BIBHT  TO  IlOfBDIATB  POHHIWIUmff  OV 
HXE  IaAXD  TBKSLKT09OBM  OUHVKIJU)  BT  HBR  HUfiBAXD  OIII«T. — ^Tho 

hmband^s  sale  and  oonyeyance  of  hia  wif e^s  land  in  fee  passed  all 
the  title  he  had,  but  ooold  paaa  no  more.  HajB  t.  Sandenon  and 
wife. ^ ^ 4S» 

7.  Hie  hnaband'a  title  to  the  wif e'a  land,  resolting  altogether  £poiii 
the  maniage,  oeaaea  with  the  legal  diaaolntion  of  that  nnion. 
IM. ^ 480 

&  DiToroe  disBolTea  the  marital  rdation,  and  restoreB  the  liberated  wife 
to  her  ezdosiTe  right  to  her  land*    T^id, 480 

9L  The  hnsband's  disposition  of  her  land  beyond  the  period  of  the 
%diyorce  is  void.    /6u2...«.«  » ..•••..«..•... 480 

10.  Diyoroe  destroys  the  hnsband^s  potential  right  to  cortesy.  Tbid,  480 

11.  DrVOBCE,  JUDGMKRT  FOB,  CAN  HOT  BB  BBViKWKD  OB  BXYBB8BD. — ^TIm 

Court  of  Appeals  has  no  power  to  reriew  or  rererse  a  judgment  for 
a  diyoroe.    Whitney  t.  Whitney. 680 

10.  Attobkkt'b  FEB — Is  SUITS  FOB  AUMONT  Ain>  DiYOBCB,  the  hosbapd 
is  liable  for  a  reasonable  fee  to  the  coonsel  of  the  wife,  aa  part  of 
the  costs,  where  the  wife  is  not  in  faalt  and  has  no  estate.  (Wil* 
liams  T.  Hoore,  18  B.  Hon.  518;  Ballard  ▼.  Carpenter,  Ac.,  S  Ket. 
292.)     Ihid^ 500 

18.  What  xb  a  bbasokablb  attobnbt^b  fbb? — And  how  ib  ir  to  bb 
ASGEBTAiNBD? — This  is  a  fact  to  be  ascertained,  as  any  other  fact 
in  issue  in  judicial  proceedings,  by  evidence. 

An  allowance  of  an  attomey^s  fee  of  three  hundred  and  Hftf 
dollars  in  this  case  to  the  counsel  of  the  wife,  in  the  mbaenoe  of 
evidence  of  the  value  of  the  services  of  the  attorney,  is  held  mot « 
rM9<mable  fee.  The  judgment  is  recereed^  with  directions  to  nfer 
the  case  to  the  master  to  ascertain  by  evidence  and  report  what  ia 
a  recuanable  attorney*  %  fee  in  the  case.     Ibid,.», •.  500 

4.  Orb  attobnbt^s  fbb  only  oak  bb  ai<lowei>. — A  reasonmble  fee  to 
(me  attorney  only  should  be  allowed.  If  there  were  more  titan  com 
attorney  engaged  for  the  wife,  she  should  pay  all  except  one,  or 
the  fee  to  which  one  would  be  entitled  might  be  divided  or  die- 
posed  of  among  all  her  attorneys  in  any  way  they  may  aee  proper, 
Thid 500 
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DIVORGE— (Contmaed.) 

15.  ATTOIUfET^S  FES  OF  THB  WIFH  8BAI«L  BB  PAID  BT  TBB  HUSBAKD  in 

salts  for  alimoiiy  and  divorce,  unless  the  wife  is  In  fault  and  has 
ample  means  to  pay  the  same.  (Kevised  Statutes,  sec  82,  ch.  26.) 
Thomas  v.  Thomas. 665 

10.  BOT  AFTER  A  DIYOBCB  HAS  BBBN  ORANTBD,  THB  HUSBAHD  OAN  HOT 
BB  REqUIBED  TO  PAT  THB  WIFB^S  ATTORNBT  FKE  in  aU  appeal  tO 

the  Court  of  Appeals,  or  in  a  subsequent  suit  inyolying  questions 
as  to  the  care,  custody,  and  maintenance  of  their  minor  children. 
md ^ 665 

Dooa- 

1.  DoG-BinNO. — The  owner  of  a  dog,  under  an  ordinance  of  the  dty 

of  Frankfort,  is  subjected  to  a  fine  of  one  hundred  dollars  for 
biting  a  boy  in  the  street.    Commonwealth  y.  Steffee 161 

2.  Dog  obdinakck  of  thb  crrr  of  Fbankfobt  requiring  "the  owner  to 

apply  to  the  city  clerk  to  register,  and  procure  a  brass  collar,  duly 
stamped,  for  each  dog,  and  to  pay  to  the  city  clerk  at  the  time  of 
registry  two  dollars  for  every  dog  so  owned  and  registered,  which 
tax  the  derk  shall  pay  mto  the  city  treasury,"  eta  The  foregoing 
U  held  to  he  a  poliee  regtiUUion.     Commonwealth  v.  Karkham..  486 

8.  The  ordinance  aforesaid  is  a  license  law,  two  dollars  the  price  of  the 
license  or  "  Uua "  for  the  privUege,  and  the  collar  and  stamp  are 
passports  for  the  security  of  registered  dogs.  (Falmouth  y.  Watson, 
6  Bush,  660.)    lUd^ 486 

DOWER— 

1.  A  DIYOBCB  A  IfBNSA  BT  THOBO  DOBS  HOT  BAB  0UBTB8T,  doWCr,  Or  dis- 
tributive right  (Revised  Statutes,  section  8,  article  8,  chapter  47, 
2  Stanton,  22.)    Rich  v.  Rich,  &c 58 

S.  The  wife  ehaU  hold  the  mansion-houee  and  curtilage,  without  charge 
therefor,  until  dower  is  assigned  to  her  out  of  the  estate  devised  or 
descended."     (Sec.  9,  art  4,  ch.  47,  2  Stanton,  26.)    Ihid. 58 

^  But  heiTig  eepartUed  from  her  htteband,  and  not  having  her  residence 
with  him  at  his  death,  and  not  afterward  proposing  to  occupy  or 
control  the  mansion-house,  she  is  entitled  to  her  dower  only,  and 
one  third  of  the  annual  value  thereof.     Ihid 58 

4L    MOHBT  ASJUDQED  IH  LIBU  OF  DO  WEB  IN  LAND  NOT  DIVISIBLB. — In  a 

suit  for  dower  in  property,  in  which  it  was  impracticable  to  make 
the  allotment  in  the  usual  mode  on  the  basis  of  a  commissioner's 
report  estimating  the  value  of  the  property  and  the  probable  life 
of  the  widow,  the  circuit  court  correctly  adjudged  the  recovery  of 
money  in  lieu  uf  dower.     Ihid 58 
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Bower. 
DOWBR'(Ck>ntinaed.) 

8.   DcnnCB   OP  HUltVfVLNO  WIVB  IB  KAKRIg^   IH    'LMXD'VOSL   WUiUU. 

mnaujsa>  weld  a  Bomo  vob  ths  lboal  txtus^  by  a  decretal  «de  of 
the  land,  and  a  oonreyance  of  the  legal  title  to  the  parchaeer  daring 
'hJa  Ufe  for  the  partial  aatLsfaction  of  the  claims  of  hia  credltora  and 
the  fall  satisfiustion  of  his  yendor^s  lien.  (Sections  6, 18,  arfticle  4, 
chapter  47,  Revised  Statutes,  2  Stanton,  pages  496,  27.)  Tisdale  t. 
Bisk - 189 

8.  The  decretal  sale  of  the  land  as  aforesaid  was  not  sach  receipt  or 
disposition  of  the  proceeds  by  the  hosband  in  his  life-time  as  con* 
templated  by  the  spirit  and  aim  of  said  statute.  But  said  section  6 
allows  her  only  a  portion  of  that  fund,  and  her  title  can  not  be 
extended  to  the  land  purchased  by  the  appellant's  Tendor  from  the 
court  without  the  incumbrance  of  any  lien  in  her  favor.  IhieL.  189 

7,  Her  claim  ought  therefore  to  have  been  asserted  against  the  distrib- 
utees of  that  fund,  and  had  it  been  asserted  before  distribution  the 
drouit  court  may  not  have  g^ven  the  whole  to  the  creditora. 
md ^ 189 


8L  Whether  she  still  has  available  right  as  against  those  distributees 
not  in  this  case  be  judicially  determined.    UntL 189 

9.  DqiWIEB  of  8UBV1V1MQ  WIFE  IB  BAKBICD  BT  ▲  OOKYKTANCB  KZBCOTBD 
BT  UUBBABD  Ain>   WIFR,  WHICH  WAS  ASJUDOED  TO  BB   WITUUI   TSB 

OPERATION  OF  THB  8TATUTB  OF  1856. — Said  Statute  provides  that 
certain  assignments  shall  inure  to  the  benefit  of  all  the  assignor^a 
creditors.    (Rev.  Stats.,  1  Stanton,  558.)    Cantrill  v.  Risk^...  156 

10.  According  to  said  statute  of  1856,  the  g^rantee  in  such  a  conveyance 
holds  the  legal  title  of  both  the  grantor  and  his  wife  in  tnist  for 
his  general  creditors;  and  the  court  say:  *'  We  can  not  see  how  her 
title  any  more  than  his  lapsed  by  the  sale  for  all  those  creditova.** 
md 158 


11.  ObITBU  DICTUM  IS  JUDQHKRT  DID  ITOT  BB810RB  BIOHT  TO 

Although  the  circuit  court  in  decreeing  the  sale  in  this  case  for  the 
benefit  of  all  the  creditors  pronounced  the  conveyance  void,  and 
the  parties  to  it  reiostated  where  they  stood  before  it  was  made, 
yet,  there  being  no  authority  for  any  such  Judgment,  that  Mtm 
dictum  can  not  have  the  effect  of  restoring  the  title  to  the  graiitcr 
and  his  wife,  but  should  be  construed  as  meaning  only  that  so  fv 
aa  creditors  were  concerned  the  attempted  preference  was  a  nullity* 
and  the  conveyance  to  that  end  void.    Ihid ...., 158 

18.  The  legal  effect  of  the  only  judgment  rendered  on  the  oonreyaiioe 
was  that  it  was  valid  and  binding  as  an  assignment  to  all  the  cred- 
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DOWEB— (Contintied.) 

iton.  A  foftwri,  it'did  not  restore  the  right  to  dower  which  had 
been  alieniited  hy  it    Ibid 158 

18.  DOWKB  IK  STOCK  IN  THE  lOTilSWLLR  AND  NaSHYILLB  RaILBOAD  CoM- 

PANT  was  assigned  to  a  widow  in  this  case. 

But  since  this  case  was  decided  such  stock  was  declared  person- 
alty by  act  of  Bfarch  22,  1871.     Copeland  T.  Copeland,  &C......  849 

ti.  AUTim  UKl'lAL  0<HrrBA0T.BBHyftinBHINO  POWKK,  AKD  IN  UgU  THKBBOF 
PBOYIDnVO  FOR  THB  PAYMENT  OF  AN  ANNTTITT. — In  tluS  CSSe  the  wif  C 

relinquished  her  contingent  right  of  dower  in  her  prospective  hus- 
band's estate,  and  in  lieu  thereof  he  agreed  to  give  her  *^  9ueh  prop- 
trty  or  annuity  tnit  of  hit  estaU^^  as  might  be  sufficient  to  support 
her  comfortably  during  her  life  or  widowhood.  The  husband  dis- 
posed of  all  his  estate  by  yoluntary  conveyances  to  his  children, 
and  died  without  making  any  provision  for  his  widow.  In  this  suit 
the  lands  so  conveyed  «re  subjected  to  the  payment  of  an  annuity 
of  four  hundred  dollars  to  the  widow  during  her  life  or  widow- 
hood.   Gkimrd,  4kc.  v.  Qarrard,  &c 486 

IS.  In  case  of  a  contract  for  the  payment  of  an  annuity  in  lieu  of  dower, 
if  the  husband  prevents  its  enforcement  by  disposing  of  his  prop- 
erty, that  would  be  such  an  equitable  eviction  as  would  relieve  her 
of  the  contract,  and  entitle  her  to  dower.  (2  Scribner  on  Dower, 
409;  1  Washburn  on  Real  Property,  266.)    Ihid 486 

16L  In  this  case  the  widow  did  not  seek  even  alternatively  to  recover 
dower,  and  the  question  is  not  decided  whether  she  might  or 
might  not  recover  dower  in  the  lands  voluntarily  conveyed  as 
aforesaid.    Hid 486 

17.  .  AbSENOB  from  THE  STATE  SEVEN  TEARS — ^PRESUMPTION  OF  DEATH. — 

"If  any  person  who  shall  have  resided  in  this  state  go  from  and 
do  not  return  to  this  state  for  seven  successive  years,  he  shall  be 
presumed  to  be  dead,  in  every  ease  wherein  his  death  shall  come 
in  question,  unless  proof  be  made  that  he  was  alive  within  that 
time.*'    (Sea  22,  ch.  85,  Revised  Statutes.)     Foulks  v.  Rhea...  568 

18.  DOVTKR  IB  RBCOYERED  IN  THIS  CASE,  THE  HUSBAND  HAYINO  LEFT  AND 

REMAINED  ABSENT  FROM  THIS  STATE  FOR  SEVEN  TEARS,  withoUt  toy 

proof  that  he  was  alive  within  that  time.    Ibid 568 

19.  This  mere  presumption  of  the  death  of  the  husband  entitles  his  pre- 
sumed widow  to  dower  in  land  which  had  been  regularly  and 
legally  conveyed  by  him  without  her  concurrence  during  their 
coverture.    Ibid, : 568 
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DRUNKENNESS— 

1.  Thb  hukmbk  of  DBunxxKHBas  18  not  made  out  when  it  wppeuB  bj 
the  eridence  that  the  defendant  was  oonsciona  of  his  oonditaon, 
and  knew  what  he  was  doing  at  the  time  the  note  was  madau 
Duker  r.  Franz - - —.•••••.  27S 

8.  OoVFIBinSD  HABIT  OF  DBT7inCBN19K88  OF  THB  HUSBABB  FOB  HOT  UBBB 

THAK  OKB  TEAB,  with  s  Wasting  of  his  estate  and  without  any 
suitable  provisiun  for  the  maintenance  of  hb  wife  and  children, 
authorize  a  diTorce  to  the  wife.    Shuck  t.  Shucks...,. -  806 

8.   DbUHKENNBSS  mat  BEDUOB  thb  GBADB  of  CBDfB  FBOM  MUBIflEB  TO 

MAK8LAUOHTBR — Ou  this  qucstion  the  court  say,  according  to  the 
case  of  Smith  y.  Commonwealth,  1  Durall,  224,  to  which  the  oomt 
adheres,  drunkennen  "  may,  under  peculiar  circumstances  repelling 
malice,  reduce  the  grade  of  the  crime  from  murder  to  manslaughter.** 
BUmm  V.  Commonwealth ^ •«  820 

4.  But  this  mitigating  tendency  of  intooBication  i$  not  aXUwMe  when 
that  condition  of  mind  has  been  produced  for  the  purpose  of 
stimulating  a  meditated  felony,  or  eyen  when  known  to  exote 
homicide  or  other  destructive  purposes,  because  such  an  inebriate 
h>»ti$  humani  generis — evinces  express  malice.     Ihid. 820 

6.  But  when,  in  the  absence  of  any  such  aggravating  circumstancea,  a 
responsible  being,  drunk  from  accident  or  mere  sensuality,  takes 
human  life  without  rational  motive,  and  which  he  never  would 
have  attempted,  but  always  would  have  revolted  at  when  sober  and 
self -poised,  the  principle  of  the  decision  in  Smith  v.  Commonwealth 
allows  the  jury  to  consider  the  abnormal  condition  of  the  mind  and 
passions  so  superinduced  as  a  circumstance  which,  while  it  sihoald 
not  excuse,  may  tend  to  repel  the  implication  of  malice  wwfntial  to 
the  crime  of  murder.     Thid ^ •.......•••  890 

0.  Proof  that  the  aeeueed  wu  drunk  toae  pertinent  in  this  cam  as  a  cir- 

cumstance helping  to  account  for  an  act  otherwise  mysteriooaly 
inexplicable,  and  the  jury  had  a  right  to  weigh  that  fact,  and  giTe 
it  its  proper  effect  on  the  question  of  malice.  J&uL. ^  890 

ELECTION— 

1.  Thb  duties  of  the  boabd  to  examxkb  folit-bookb  or  thb  KLaanam 

OF  oouktt  officebs  are  merely  mechanical  or  mathematicaL  lliay 
may  possibly  judge  as  to  whether  or  not  the  returns  of  the  electictt 
are  in  proper  form  and  legally  attested ;  but  after  that  th^  mnat 
compute  the  votes  cast  for  the  several  candidates,  and  iasne  cer- 
tificates of  election  in  accordance  with  the  result  Clark  t. 
HcKenzie,  &c ^  588 
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SLECnON^(Ckmtinaed.) 
2.  Bueh  dtUist  are  purdf  nUnuteridl,  and  the  offioen  oomposiiig  the 
board  may  be  compelled  by  mandamus  to  perform  them.  Ihid.  528 

&•  The  pereon  reeewing  the  highest  number  of  votee  is  entitled  to  the 
certificate  of  election.    Ilnd ^ 528 

i.  A  eertifleate  of  eleetion  can  not  be  awarded  by  a  contesting  board* 
Ibid. ^  628 

6.  The  certificate  is  the  evidence  of  the  election  of  the  person  holding  it 

to  the  office  claimed 528 

0.  Tbs  ccBCjnr  ooubt  has  fowsr  to  ibsub  a  icAin>Ain»  against  thb 

OrFICKBS  OOMFOSINO  THB  BOABD  TO  BZAIOKB  THB  FOLL-BOOSB. — As 

the  certificate  can  not  rightfully  be  withheld  from  the  person 
receiving  the  highest  number  of  votes,  and  as  the  law  provides  no 
other  remedy  by  which  it  can  be  obtained,  the  circuit  court  must 
have  power  in  all  cases  in  which  it  is  improperly  refused  to  reach 
the  officere  composing  the  delinquent  board  by  writ  of  mandamus. 
(Batman  v.  Megowan,  1  Metcalfe,  640.)    Ibid^ 528 

7.  Until  ministerial  officers  have  performed  the  exact  duty  imposed  upon 

them  by  law,  they  must  be  considered  as  in  default    Ibid^,,  628 

8b  The  fact  that  the  board  in  this  case  had  issued  a  certificaf^  to  a 
party  who  had  not  received  the  highest  number  of  votes,  is  not 
a  sufficient  reason  why  the  officers  composing  the  board  should 
not  be  compelled  by  mandamus.    Ibid 528 

9.   UkAUTHOBIZED  BBJBOTION  of  part  of  thb  POLL-BOOK  BT  THB  BXAM- 

IBIKO  BOABD. — In  this  case  the  poll-book  furnished  by  the  derk 
would  not  contain  all  the  names  of  the  persons  offering  to  vote,  in 
consequence  of  which  fact  the  clerk  prepared  a  sheet  upon  which 
thirty-four  votes  were  recorded.  Upon  this  sheet  the  votes  of  the 
four  officere  of  the  election  were  entered. 

The  certificate  prepared  by  the  judges  in  conformity  with  la^ 
included  said  thirty-four  votes,  and  though  this  extra  but  neces 
sary  sheet  was  not  attached  nor  fastened  to  the  original  poll-book, 
yet  it  was  placed  inside  the  same,  and  sealed  and  delivered  to  the 
sheriff,  and  by  him  delivered  to  the  county  court  clerk  in  the  rracf 
condition  in  which  he  received  it.  The  clerk^s  name  was  not 
signed  at  the  foot  of  the  said  sheet.  Heldj  that  the  board  of 
examinere  had  no  right  to  reject  the  thirty-four  votes.     Ibid^  52^ 

lO.  Tlie  statute  does  not    require  the  leaves  of  the  poll-book  to  bi 
attached  the  one  to  the  other.    Ibid. ••••  621 

%%,  Thb  statutb  requibbb  thb  clbrk  to  sign  his  name  "at  the  foot 
of  every  page  of  the  poll-book,  as  the  election  progresses,  so  that 
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ELECTION— (Continaed.) 

the  same  may  be  identified.'*  This  is  directoiy  to  the  dark. 
Ihid^ 528 

t^  The  signature  of  the  clerk  at  the  foot  of  each  page  of  the  poll-book 
is  legal  evidence  of  its  identity.    Ibid, 628 

18.  The  absence  of  the  clerk's  signature  will  not  of  itself  be  sufficient 
to  authorize  the  rejection  of  a  page  of  the  ix>ll>book,  the  authen- 
ticity of  which  is  established  by  legal  and  competent  evidence. 
Ibid. 528 

14  Thb  boabo*  of  bxajoihirs'  had  no  Riear  to  PAflS  upon  tbb  nBOAUTT 
of  the  Yotes  received,  but  was  bound  to  count  all  votes  certified  to 
them  by  the  officers  of  the  election,  and  issue  certificates-  in  accord- 
ance with  the  result.    Ibid» ^..  52S 

15.    A  OOHTBSTCNO  BOABD  CAN  PAflS  UPON  THIS  LBOAUTT  of  the  TOteS,  and 

reject  such  as  were  not  legaL    Ibid , 528 

16.  The  esBominin^  board  hoMng  gone  out  of  office  agsAnst  whom  these 

proceedings  were  instituted,  the  mandamus  when  issoed-  wiH  oper- 
ate upon  their  sQccessore — such  persons  as  compose  the  board  st 
that  time.  (Maddoz  and  others  v.  Graham  A  Enoz,  2  Metcalfe, 
71;  City  of  Louisville  v.  Kean,  18  B  Monroe,  0;  Lindaey  v.  The 
Auditor,  8  Bush,  283.)    Ibid 588 

17.  The  circuit  court  t«  directed  to  imte  the  mandamve  in  this  case,  in 

conformity  with  the  prayer  of  the  appellant  and  in  the  order,  to 
fix  the  day  upon  which  the  examining  board  shall  assemble,  in 
order  that  the  unsuccessful  party,  if  he  desires  to  do  so,  may  oon- 
test  the  election,  and  have  an  opportunity  of  giving  the  preaeribed 
notice.     Ibid, 588 

EQUITABLE  DEFENSES-- 
1.  TransfkbbinQ'  action  to  Bqmrr  Docsvr  is  error  when  so  valid 
equitable  defense  is  presented.    Creager,  Ae.  v.  Walker,  4ke...      1 

8.  When  the  plenntiff  is  entitled  to  an  inqumy  of  damages  hy  a  jury^ 
and  is  deprired  of  this  right  by  the  action  of  the  court  in  trans- 
ferring the  action  to  equity,  barring  excepted  to  the  order  tmnsfer- 
ring  to  equity,  the  plaintiff  is  not  conduded  by  the  judgment 
dismissing  his  petition,  althoogh  he  fail  to  take  proof  of  tiM  causei 
of  action  therein  alleged.     Ibid ....r* • 1 

8.  Equitable  otenerehip  of  land  by  drfenSant  not  a  good  defease  to  an 
action  for  trespasses  on  the  land  in  posBesalon  of  tile  plaintiif. 
Ibid 1 

4  Pmob  bquity,  oombinsd  with  LONe  PQSBiaBMM,  A  GO«i»  uarajiML — 
A  party  having  a  prior  suMsting  equity — an  available  lenilting 
trust — combined  ^i^nth  long  possosnon,  under  a  verbal  oontrad  not 
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BQUTTABLE  DEFENSES— (Contiimed.) 

void,  would  have  a  snfiicient  defense,  even  if  not  enforceable  at  a 
trust  against  parties  in  the  adyerse  possession.    Faris  and  wife  y. 

Dunn,  &C. 276 

5.  A  good  defense  to  a  party  in  possession  of  land  miglit  not  be  en- 
forceable as  a  good  cause  of  action  against  another  party  in  the 
adyerse  possession  of  the  same  land.    Ibid ^ 276 

BSTOPPBL— 

1.  ESFOFPEL  MT78T  BB  FLSAI>ED  BBFORB  IT  GAIT  OFERATB  AS  SUCH. — ^Not 

being  pleaded,  the  question  of  estoppel  was  not  litigated  in  this 
case.    Faris  and  wife  y.  Dunn,  &c 276 

2.  ThB   HT78BAin>  JOIHED  HIS  INFAlTr  WIFE  IN   AN  ANTENUPTIAL  OON- 

yXTANCE  OF  HBB  REAL  ESTATE  TO  A  TRUSTEE  f  Or  the  SOlc  benefit 

of  the  wife.  By  concurring  in  the  deed  of  trust  the  husband 
was  estopped  from  asserting  claim  to  the  real  estate  after  the 
same  had  been  without  his  concurrence  sold  and  conveyed  by  the 
trustee  with  the  wife^s  concurrence  after  arriving  at  full  age. 
Duyall  and  wife  y.  Graves,  &c 461 

8.   DZBTHIBUTEES  ARE  E8T0FPED  FROM  ASSERTING  CLAIM   AOAIN8T  THB 

EXECUTOR  on  account  of  money  paid  by  him,  with  their  knowl- 
edge, consent,  and  approbation,  to  persons  who  were  believed  to 
be,  but  were  not,  distributees  under  the  will.    Hopson^s  executor 

y.  Commonwealth  for  use  of  Shipp,  &c 644 

4.  Instead  of  distributing  the  fund  arising  under  the  will  among  the 
three  living  children,  by  the  mutual  mistake  of  all  the  parties  and 
their  counsel,  and  with  their  knowledge,  consent,  and  approbation, 
the  executor  distributed  said  fund  by  giving  one  fifth  thereof  to 
each  of  the  three  living  and  to  the  representatives  of  eadi  of  the 
two  dead  children.  The  living  children  are  held  to  be  estopped 
from  asserting  claim  against  the  executor  for  the  difference  be- 
tween the  fifth  actually  received  and  the  third  of  the  fund  to 
which  they  each  were  entitled  under  the  wiU.    Ihid 644 

Qb.  When  two  or  more  PBRsoifB  have  8UFirERra>  Loea  bt  mutual 
MiBTAXJi,  relief  will  not  be  given  to  a  portion  of  the  parties  by 
shifting  the  entire  loss  upon  one,  unless  it  can  be  shown  that  he 
was  in  some  degree  responsible  for  the  existence  of  the  mistake. 
Ibid J. 644 

BVIDENCE— 

1.  An  auctioneer's  memorandum  is  evidence  of  the  sale  of  real  estate. 

Gill  V.  Hewett, 10 

2.  Discovert  of  new  evidence  after  submission. — ^The  circuit  court 

did  not  abuse  its  discretion  by  overruling  a  motion  to  set  the 
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hearing  aside  to  allow  the  plaintiff  to  proTe  a  fact,  then  jut  db- 
oovered  bj  him,  which  would  hare  been  nnayailable  on  the  triaL 

Lame,  Ac.  t.  Hajs,  Ac. ^ ^ 60 

8.  To  ettaNM  heirMp  the  facts  shonld  be  ayerred  and  proyed,  if  not 
admitted.  (See  Banks  y.  Johnson,  4  J.  J.  Marehall,  649;  Carrie  t. 
Fowler,  6  J.  J.  Marahall,  145.)    Ihid «     00 

4  Pakoi.  xyiDKNCB — ^WmcN  ai»iii8bi]iijb  to  DESPKoyiE  wnrrnroflL — 
UsuRT  AKD  TRAxm, — ^WheneycT  a  contract  is  infected  with  nsmy 
or  fraud,  parol  proof  may  be  admitted  to  show  its  real  character  la 
different  from  what  the  writing  purports  on  its  face.    (5  littell,  84 ; 

14  B.  Hon.  624 ;  4  Bush,  586.)  Ferguson^s  administratrix,  Ac  t. 
Smith ^ ^ ^ 76 

ft.  Tbr  ooubt  should  sat  what  KynxBHCB  n  ooMPKnafr,  ahd  what 

15  TO  BB  BXCX.ui)fBD. — ^If  auj  eyidcuoe  was  detailed  which  was  im- 
proper or  incompetent  under  the  issue  formed,  it  was  a  question  of 
law  for  the  court  to  decide,  and  define  specifically  tiie  iU^al  and 
incompetent  part  of  the  eyidence  to  be  excluded.  Becker,  Ac.  t. 
Crow,  Ac^ ^ ^  198 

6.  An  instruction  was  properly  refused  which  left  it  to  the  juiy  to  de- 

termine what  part  of  the  eyidence  was  to  be  excluded  from  tiieir 
consideration  and  what  was  competent.     Ihid 19S 

7.  OoHFBBSioire — ^Thbxats — ^iNsmtucnoifB   as   Ta — "That   the  state- 

ments of  witnesBes  as  to  threats  and  declarations  of  Becker  agaizMt 
Glass,  in  the  absence  of  all  persons  except  the  deceased  and  the 
witness  so  testifyiog,  is  the  weakett  of  all  eyidence  known  to  tike 
law,  and  should  be  receiyed  and  weighed  by  the  jury  with  great 
caution.**  Seid,  that  the  foregoing  instruction  was  propeHf  r^u9^ 
Ibid^ lOS 

8.    OOHVEBSIOHS — ^OOBKBCT  RUUI  AS  TO  FBOOF  OF. — "PrOOf   of  OOOfea- 

sions  of  a  party  in  the  presence  of  the  witness  only,  or  of  him  and 
the  adyerse  party,  although  certainly  competent  testimony,  oogfat 
to  be  weighed  with  caution,  because  it  is  impossible  for  the  party  to 
counteract  it  by  other  testimony,  because  the  expressions  used  ere 
easily  mtsunderstood  or  penrerted,  either  through  mistake  or  dengn, 
and  because  not  the  whole  conyersation  but  only  parts  of  it  ere 
generally  detailed  by  the  witness.  It  is  the  most  dangerous  specieB 
of  testimony  held  competent  by  the  law,  and  unless  the  story  told 
is  probable  in  its  nature,  or  is  corroborated  by  circumstances;,  Tery 
little  weight  is  due  to  it**     (Myers  y.  Baker,  Ac.,  Hardia,  544.) 

Ibid 196 

9.  To  say  that  the  statements  of  witnesses,  without  qualification  aa  to 
their  number,  the  reasonableness  of  the  tale  they  tell,  or  corrobo> 
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rating  circamBtanceB,  is  the  weakest  of  all  oTidence  known  to  the 
law,  is  unauthorized  by  fonner  adjndications,  and  is  inconsistent 
with  the  principles  and  philosophy  of  evidence.    Ibid^ 198 

10.  If  confessions  or  threats  are  established  by  the  concarring  testimony 

of  a  number  of  disinterested  witnesses,  the  story  they  tell  probable 
in  its  nature,  consistent  and  reasonable,  the  objections  to  them 
cease,  and  there  is  left  little  room  to  doubt  their  truth.     Ih...  198 

11.  *^No  toill  tihM  he  received  as  evidence  until  it  has  been  allowed  and 

admitted  to  record  by  a  county  court.**  (Revised  Statutes,  sec.  29, 
chap.  106,  2  Stanton,  406.)    Thomas,  &a  v.  Arthur 245 

12.  A  teitamentary  writing  is  admiuible  as  evidence,  although  not  ad- 

mitted to  record,  not  as  a  will  or  contract,  but  only  as  an  acknowl- 
edgment which  might  imply  a  liability  to  some  extent  If  the 
unrecorded  writing  had  said  that  the  testator  had  borrowed  one 
thousand  dollars  from  his  daughter,  and  therefore  bequeathed  to 
her  that  amount  with  interest,  it  would  be  competent  as  an  ac- 
knowledgment of  a  debt  (Montgomery's  administrator  v.  Miller, 
4  B.  Monroe,  471.)    IMd 245 

18.  A  DKVTSB  TO  ONE  IN  TRUST  FOR  ANOTHER  may  be  established  and 
.    enforced  on  oral  testimony.     Caldwell,  &c  v.  Caldwell 615 

14.  Fraud  or  ofprbssion  must  bb  established  bt  the  defendant. — 

To  sustain  the  defense — that  the  execution  of  the  note  sued  on  was 
procured  by  fraud  or  oppression — the  ontu  was  upon  the  defendants 
to  establish  the  fraud  or  oppression  alleged  by  them.  Thompson, 
Ac  V.  Wharton... 668 

15.  Lost  records. — A  proper  foundation  must  be  laid  for  the  introduc- 

tion of  parol  proof  of  the  contents  of  lost  records.  Penny,  Sdc  v. 
Pindell,&c.. 671 

10.  21uU  such  records  toere  lost  or  destroyed  should  clearly  appear  to  the 
court  before  admitting  parol  or  secondary  evidence  of  what  the 
record  contained.    Hid. 671 

17.   CONFESSIONB  OF  A  DEFAULTINQ  AOENT  OF  A  RAILROAD  OOMPANT  after 

his  discharge  from  the  service  of  the  company  are  not  admissible 
as  evidence  against  the  surety  of  such  agent  in  an  action  on  his 
bond  for  the  faithful  performance  of  his  duties  as  agent  Pollard 
▼.  Louisville,  Cincinnati  and  Lexington  R  R.  Co 697 

18.  When  oonfebsionb  of  the  frinoipal  are  not  evidence  aoainbt 
HIS  surety. — **  If  one  becomes  surety  in  a  bond  conditioned  for 
the  faithful  conduct  of  another  as  clerk  or  collector,  it  is  held  that 
in  an  action  on  the  bond  against  the  surety  confessions  of  jmbez- 
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riemaitMadt  by  Ike  priacqial  after  his  dJMBiMil  are  not  iidm 
in  cvidenoB;  tiMMgli  wfth  ragaid  to  entricB  nuule  in  tiio  ooone  of 
bis  dnty  it  is  otborwin.    (1  Qreenleaf  on  Bridenoe^  aecdon  187; 
Oommoawaaltb  for  RobrU  ▼.   IVMrfolci,   7  B.  Monroe,  447.) 
597 


XZ€BPTION&— 
1.  iHBTSUcnoHB  HOT  onjBCTKD  TO  WBEH  ovFEBBD  by  the  attomey  fdt 
the  oommonwealtii  can  not  be  passed  upon  by  the  Coart  of  Appeals. 

Bdgertony.  Oommonwealth 143 

S»  SxcEPnoini  mrer  bb  taxkn  at  thb  fropeb  this. — ^In  this  action  bj 
tile  asBigDee  of  die  landlord  against  the  tenant  for  rent,  the  plaintiff 
examined  the  landlord  as  a  witnen  in  liis  behalf  before  the  jnzy, 
and  afterward  mored  the  court  and  obtained  leave  to  amend  bia 
petition  and  make  the  landlord  a  co-plaintiff  with  him.     No 
objections  were  made  to  the  motion  to  amend,  but  the  defendant 
exoqvted  after  the  amendment  was  allowed  without  objection,  and 
no  motion  was  made  to  exdnde  from  the  jnry  the  evidence  of  the 
landlord,  who  was  made  a  co-fdaintiff  after  he  liad  testified  before 
the  jury.    Bdd,  if  there  was  error  in  any  of  said  rolings,  ft  OHHt 
be  deemed  as  waiyed.    Helbom  ft  Oo.  t.  Kofford,  ftc.^......—  109 

(See  AppeaU.) 

(See  BiUt  of  Saooeptian*.) 

(See  Praetiee  in  the  Court  ^ifAppMiU,) 

BXBCfUnONS— 

1     BzTENBIOK    ^F  TDCB   to  BXDBKIC  LAin>    SOLD    UMUKK    KUbUUTIOEEr   W 
XKBKLT   i.  WAIYKR  OV   TBR  VOimUTUJUB  OF  TBB  BIOBT   FOft    TVB 

BPBCXFVSD  TDCK,  and  does  not  hare  the  effect  of  convertins  Hm 
purchase  into  a  Hen  to  secure  the  repayment  of  the  pnrrhano 
money.    (Southard  v.  Pope^s  executor,  9  B.  Monroe,  261.)     Peif^- 
son*8  administratrix,  Ac  ▼.  Smith.^ •••«     7S 

IL    (^TBCHASB  OF  LAKD  AT  EXBOUTION  SAUK  BY  OBEDtTOR  F0&  BSJULriT  OF 
THB  DEBTOR — ^A  UEN,  AKD  NOT  THB  ABSOLUTE  TZTLB,  AO(|;XJnunX— > 

While  it  was  undoubtedly  designed  in  this  case  by  the  parties  to 
clothe  the  execution  sale  in  the  garb  of  an  absolute  purrhanc,  and 
the  subsequent  written  agreements  in  that  of  a  conditional 
to  the  debtor,  the  proof  showed  that  the  real  object  waa  to 
to  the  creditor  the  ultimate  payment  of  his  debt,  and  a 
oompenBation  for  indulgence,  in  the  form  of  a  lease  of  the  land, 
and  the  parol  evidence  was  admissible  to  prove  the  real  dmrneter 
of  these  transactions.  A  lien  on  the  land  for  the  creditcM'^a  debt 
was  acquired,  and  is  enforced.    Tlnd 7^ 
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8.   JjASD  flOIiD  T7H9KR  BZBCimOK  MAT  AFTBBWABD  BB  SUIUIIU'HED  ASD  BB 
RBSOU>  FOR  FBO  BATA  DItTRIBDTIOK  AMOBO  ALL  TBS  CRBDIT0R8  OV 

THE  OWNER  bj  proceedings  under  the  statute  of  March  10,  1856, 
1  Stanton,  553.    Tucker,  &a  v.  Fogle. 290 

4.  PUBGHABBR  AT  BZBCUTION  8ALB  FAILINO  TO  GET  TEE  LAND,  THE  LBTT 
ABD  8AIJB  ABB   QUASHED,  ABD   HE  IS  RELEASED  FROM  HIS  BOND. — 

Land  sold  under  execution,  being  afterward  subjected  and  resold 
for  pro  rata  distribution  among  all  the  creditors  of  the  owner,  in  a 
proceeding  against  him  under  the  provisions  of  the  said  statute  of 
March  10,  1866,  the  circuit  court  properly  quashed  the  levy  and 
sale,  and  released  the  purchaser  from  his  bond.    Ihid, 290 

5.  All  froceedinos  and  sales  under  a  void  judgment  are  void.— 

The  purchaser  of  land  under  an  execution  which  issued  on  a  void 
judgment  acquired  no  right  by  reason  of  his  purchase.  Roberts  v. 
Btowers. 295 

6.  To  ttihjeet  land  to  a  justice" %  judgment  a  copy  of  the  judgment,  exe* 

cution,  etc.,  must  be  filed  in  the  circuit  court  clerk^s  office  of  the 
county,  and  an  execution  issued  by  the  circuit  clerk,  as  provided  in 
section  846  of  the  Civil  Code.  (Weatherford  v.  Myers,  2  Duvall, 
91.)    Austin  v.  Payne,  &c 480 

7.  To  AUTHORIZE  A  LEW  the  sheriff  must  have  in  his  hands  an  execu- 

tion in  full  force  and  effect  Savings  Institution  of  Harrodsburg 
V.  Chinn^s  administrator 1 589 

8.  Heplbyin  AFTER  RETURN  DAT  OF  THE  EXECUTION. — Having  levied  an 

execution  while  it  was  alive,  the  sheriff  after  tlie  return  day  thereof 
might  sell  the  property,  or  having  actual  or  constructive  possession 
of  the  property  so  levied  on,  he  might  take  from  the  execution  de- 
fendant a  bond,  with  surety,  r^levying  the  execution.    Ihid,.,  580 

9.  In  all  such  cases  the  power  of  the  sheriff  to  take  either  a  sale  or 

replevin-bond  grows  out  of  his  levy,  and  in  nowise  depends  upon 
the  then  status  of  the  execution  under  which  the  levy  was  made. 
IJnd 589 

10.  Attobnet's  authoritt  over  HIS  ciJENT*B  CLAIMS. — An  attorney  at 

law  employed  to  eoUeet  a  debt  has  no  authority  to  release  the 
sureties  upon  his  client's  claim  by  indorsement  on  an  execution. 
Ibid 589 

11,  "The  sheriff  will  return  this  Jt,  /a,,  and  the  clerk  '^vill  immediately 

iMoe  another  execution,  which  the  sheriff  is  directed  to  proceed  to 
collect,^  signed  by  the  attorney  of  the  plaintiff.  Held^  that  the 
natural  and  legitimate  inference  to  be  drawn  from  this  order,  when 
considered  in  connection  with  the  facts  shown  by  the  writ  returned 
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that  property  had  been  levied  on  and  remained  in  the  aherifPB 
hands  unsold,  was  that  the  plaintiff  desired  a  writ  of  venddUtmi 
msponoi,  commanding  the  sale  of  snch  property. 

If  the  clerk  misonderstood  the  indorsement  of  the  attorney,  and 
by  reason  of  this  misunderstanding  issued  an  execution  of  Ji.  fa,^ 
and  thereby  committed  the  plaintififs  to  an  abandonment  of  their 
levy,  the  court  say :  *'  We  see  no  reason  why  this  mistake  of  the 
officer  should  so  operate  as  to  release  the  surety  in  the  replevin- 
bond"  (on  which  the  execution  issued),  "in  the  absence  of  all 
proof  that  he  sustained  damages  thereby.**    Ihid. •^...  580 

EXECUTORS  AND  ADMINISTRATORS— 

1.  Fbe8  of  attorneys  employed  by  personal  representatiybs— How 
AiVD  BY  WHOM  TO  BE  PAID. — Ordinarily  the  fees  of  counsel  employed 
by  a  personal  representative  should  be  borne  by  the  estate,  and  not 
by  him  individually. 

But  to  this  general  rule  there  are  exceptions;  and  although  a 
personal  representative  incur  expense  ostensibly  for  the  benefit  of 
creditors  of  the  estate  by  prosecuting  or  defending  suits,  if  in  fact 
the  litigation  is  carried  on  for  his  own  exclusive  benefit,  it  is  in- 
equitable and  manifestly  unjust  to  burden  those  who  may  be  nlti« 
mately  entitled  to  the  estate  with  the  expense  of  the  litigation. 

While  every  encouragement  should  be  given  to  defend  estates 
against  unjust  claims,  every  discouragement  should  also  be  given 
to  attempts  of  personal  representatives  to  carry  on  speculations  for 
their  own  private  interests  at  the  expense  of  the  estates  intmsted  to 
them.  (Hartzell  v.  Brown*s  heirs,  5  Binney,  188;  Wither's  appeal, 
1  Harris,  582.) 

But  one  debt  in  this  case  was  asserted  against  the  estate,  all  of 
which  was  claimed  by  decedent's  personal  representative.  He  was 
not  entitled  to  an  allowance  against  the  estate  for  an  attan&^*a  fee. 
Wood  V.  Goffs  curator ^     59 

8.  Administrator  with  the  will  anketed  may  vtuL  lahd  as  dibbctbo 
BY  THE  WILL. — "An  administrator  with  the  will  annexed  shall 
scss  and  exercise  all  power  and  authority,  and  shall  have  the 
rights  and  interest,  and  be  responsible  in  like  manner,  as  the 
tors  therein  named,  or  any  of  them.**  (Kevised  Statutes,  secdon  19;. 
chapter  87,  1  Stanton,  500.)    Gulley  v.  Prather^s  admV. «.  l«7 

8.  An  administrator  with  the  will  annexed  could  sell  and  conrey  real 
estate  even  when  discretionary  power  was  conferred  by  the  will  on 
the  nominated  executor  to  sell  or  not  (Smith  v.  Haywood*  Ifa. 
Op.,  Winter  Term,  1869.)     Ihid 1«7 
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KXECUTORS  AND  ADMINISTRATORS— (Continaed.) 

4.  SBTTLBiaENT  OF  AOOOUmS  OF  ICXKCUTOR  FOH  AK  UNAtJTHOBIZBX 
THOUGH  IN  GOOD  FAITH,  MAMAGXMBHT  OF  TBBTATOB'S  FABM,  DB- 
TUED  AS  follows: 

"My  administratora  shall  oyeraee  and  take  charge  of  my  fann, 
and  keep  the  negroes  employed  on  the  same  until  my  son,  J.  K. 
Burgess,  arrives  at  twenty  years  of  age ;  and  I  hereby  empower  my 
executors  to  manage  all  my  property  as  aforesaid,  as  I  myself  could 
do  were  I  alive  and  present*'  But  one  of  the  two  executors  nom- 
inated in  the  will  qualified,  and  he  removed  with  his  family  to 
testator^s  farm,  and  lived  upon  and  managed  it  until  the  son 
arrived  at  the  prescribed  age,  when  he  surrendered  to  him.  In 
this  controversy  about  the  executor^s  accounts,  hM  : 

FiT$t,  that  the  testator  never  contemplated  a  residence  by  his 
chosen  executors  and  their  families,  or  by  either  of  them,  with  his 
family  on  the  devised  farm;  but  expected  their  supervision  only, 
with  the  aid  of  an  employed  overseer.  The  testator  intended  that 
the  estate  should  be  prudently  managed  by  itself  and  on  its  own 
resources,  for  the  benefit  of  his  son  alone. 

BeeoT^,  that  the  executor  in  settling  as  he  did  on  the  farm  acted 
in  good  faith  in  the  discharge  of  what  he  was  advised  to  be  his 
duty,  and  ought  not  therefore  to  be  considered  as  an  usurper  or 
intruder,  nor  charged  against  his  will  as  an  ordinary  or  conven- 
tional tenant. 

Third,  that  "the  most  reasonable  and  proximate  mode  of  adjust- 
ment is  to  charge  the  executor  with  what  he  ought  to  have  made 
by  such  management  as  the  testator  required  and  expected,  and  to 
allow  him  the  true  value  of  his  services,  living  as  he  did  and  act- 
ing as  he  did,  and  qualified  just  as  he  may  in  fact  have  been  for 
such  a  trust.*'    Burgess  v.  Green,  executor,  &c 268 

§k  DlBTRIBUTBBS  CAN  NOT  SUB  JOINTLT  AND  RBOOVER  A  JOINT  JUDGMENT 

against  the  administrator  for  an  alleged  balance  of  their  several 
shares  of  the  amount  found  due  to  them  by  settlement  Pelly  v. 
Bowyer,  Ac, 618 

6L  Ddtributees  abb  bstopfed  fbom  assebting  claim  against  thb 
BXBCUTOK  on  account  of  money  paid  by  him,  with  their  knowl- 
edge, consent,  and  approbation,  to  persons  who  were  believed  to 
be,  but  who  were  not,  distributees  under  the  will.  Hopson's  ex'r 
▼.  Commonwealth  for  use  of  Shipp,  &c 644 

7.  Instead  of  distributing  the  fund  arising  under  the  above  clause  of 
the  will  among  the  three  living  children,  by  the  mutual  mistake 
of  all  the  parties  and  their  counsel,  and  with  their  knowledge^ 
consent,  and  approbation,  the  executor  distributed  said  fund  by 
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EXECUTORS  AND  ADMINISTRATORS— (Continned.) 

giving  one  fifth  thereof  to  each  of  the  three  Hying  and  lo  the  k 
raentatirea  of  each  of  the  two  dead  children.  Tlie  llTing  children 
are  held  to  be  estopped  from  asserting  claim  against  the  executor 
for  the  difference  between  the  fifth  actually  received  and  the  third 
of  the  fund  to  which  they  were  each  entitled  under  the  will. 
Ihid „ 644 

8.  ThiB  right  of  action  for  personally  rests  in  the  personal  representa- 
tivea  of  the  claimant    Hull  v.  Deatly^s  adm^r 087 

BXPEOTANCIB8— 

1.  EZPECTAKCIKS    ARB    KOT    TUB    8I7BJBCT8  OF  TAIJD   SAIiEB — SPBCIFIC 

jEZBomnoN  OF  SUCH  ooKTRAcrs  wnx  NOT  BB  BNFORCED. — A  hus- 
band and  wife  undertook  to  sell  her  interest  in  real  and  personal 
estate,  as  exi)ectaDt  devisee  of  her  father,  for  the  sum  of  seven 
hundred  and  fifty  dollars,  and  they  covenanted  to  pay  their  vaidor 
fifteen  hundred  dollars  "  (u  liquidated  damage*  **  if  they  faOed  to 
secure  to  him  a  good  legal  title  vrithin  twelve  months  after  tha 
death  of  the  testator.  The  vendee  took  poesession  after  the  death 
of  the  testator,  and  the  contract  was  acquiesced  in  for  several 
years,  and  until  the  death  of  the  husband.  After  his  death  the 
vendee  sued  for  a  specific  execution  of  the  contract^  and  if  thiit 
should  be  refused,  then  for  the  fifteen  hundred  dollars  damages 
stipulated  in  the  contract    HM : 

Firstj  a  specific  execution  of  the  contract  is  refused. 

Second,  the  covenant  to  pay  the  fifteen  hundred  dollars  ^a» 
liquidated  damagee^^  is  held  to  be  the  expression  of  a  penalty, 
and  not  as  a  binding  stipulation  to  pay  that  amount  in  any  event 
if  there  shoukl  be  a  failure  to  convey. 

Third,  that  the  estate  of  the  husband  was  liable  to  the  vendee 
for  the  amount  actually  paid,  subject  to  a  credit  for  the  pcnxmal 
estate  received  or  retained  under  the  contract. 

Fburth,  that  during  the  time  the  sale  was  acquiesced  in  up  to 
the  death  of  the  husband  no  interest  or  rent  is  to  be  charged. 

Fifth,  the  statute  of  limitations  did  not  commence  to  run  while 
the  vendor  lived,  and  acquiesced  in  his  vendee^s  (the  pUdntifPa) 
possession  and  use  of  the  property  under  the  contract  Lowry  t. 
Spear,  &c 451 

FACTORS— 

1.  Ah  unauthortzbd  balb  of  ninb  booshbads  of  tobaooo,  eoorigned 
to  a  warehouse  in  Louisville,  was  ratified  by  a  failnre  of  the  owner 
to  promptly  dissent    Clay,  Ac.  v.  Spratt  A  Co 884 
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7ACT0R8— (Continued.) 

2,  DbPOSTT  of  OONSiaNOB'8  FUHIW  TM  BJOTK  BT  FAOTOR  IN  BIB  OWV  TKJJtE, 

without  directions,  makes  the  factor  liable  in  jcsm  of  the  failure 
or  insolvency  of  the  bai^.  (Story's  Equity,  section  1370;  Story *8 
Agency,  section  208.)    Cartmell  &  Dmry  ▼.  Allard 482 

8.  The  acceptance  of  a  draft  from  the  factor  by  the  consignor,  which 
was  protested  and  returned  without  laches  on  the  part  of  the 
consignor,  did  not  extinguish  the  pre-existing  liability  of  the 
factor.  (Eager  t.  Boewell,  &c.,  4  J.  J.  Marshall,  62;  Story  on 
Bills  of  Exchange,  section  109.)    Ibid.^ 482 

4.  A  factor  in  Memphis  sold  flour  consigned  to  him  from  Paducah, 

Ey.,  and  deposited  the  proceeds  of  the  same  to  his  own  credit  in  a 
bank  at  Memphis,  and  forwarded  to  his  consignor  a  draft  from  the 
Memphis  bank  on  a  house  in  New  York.  The  draft  was  protested 
for  non-payment,  and  returned  to  his  factor  by  the  consignor, 
without  laches  on  his  part  The  consignor's  judgment  in  the 
lower  court  against  his  factor  for  the  amount  of  the  net  proceeds 
of  the  sales  of  the  flour  is  affirmed.    Ibid 482 

FERRIES— 

1.  Ferries  across  the  Ohio  Riyer,  from  the  Eentuckt  to  thb 
OFPOSITB  SHORE. — ^The  laws  of  Kentucky  do  not  grant  or  secure  or 
protect  the  right  of  ferrying  across  the  Ohio  Rirer,  except  from 
the  Kentucky  to  the  opposite  shore.  (Newport  r.  Taylor^s  ex'rs, 
16  B.  Monroe,  784.)    Reeves  y.  Little 469 

5.  Eentuokt  fbrrtmen  abb  rot  bound  to  fbrrt  persons  ob  thinos 

FBOu  thb  ofpobitb  SHORE  TO  KENTUCKY. — ^The  laws  of  Kentucky 
do  not  require  a  ferryman  to  transport  persons  or  things  from  Ohio 
to  this  state,  and  for  failing  or  refusing  to  do  so  a  Kentucky 
ferryman  is  not  subject  to  the  penalty  denounced  by  section  2  of 
the  act  of  March  4,  1865.     (Myerses  Supplement,  286.)    Ihid,.  469 

FIDUCIARIES— 

1.  FiDUCiABT  DEMANDS  HAVE  FRiORiTT  ouly  sgaiust  the  estatas  of  dead 
persons.    HemphiU,  Ac.  ▼.  Lewis.^ 214 

FBA.in)S» 

1.  A  ds&d  made  5y  an  infant  f&ms  covert  eon  not  ho  avoided  by  her  an 
the  ground  of  her  infancy  when,  to  induce  an  innocent  purchaser 
to  make  tha  purchase,  she  and  her  husband  made  oath  before  a 
notary  that  to  the  best  of  their  knowledge  and  information  she 
was  then  more  than  twenty-one  years  of  age.  Schmithcimer  and 
wife  V.  Eiseman. 298 
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FRAUDS— (Continiied.) 

Sb  Keither  infancy  nor  ooTertore  can  ezcnae  partiea  guilty  of  frandoloit 

oottcealment  or  miarepreaentation,  for  neither  infanta  noTfemet  ce^eri 

are  priyileged  to  practice  franda  Qp<yi  innocent  persona.  (8  B.  Hon. 

548;  14  R  Mon.  618.)    Hid 2fW 

9.  Fraud  or  oppRxaaioR  hust  be  kbtablishkd  bt  the  DicncimAirr. — 
To  aostain  the  defense — that  the  ezecntion  of  the  note  sued  on  waa 
procured  by  fraud  or  oppreaaion — ^the  onut  waa  upon  the  defendants 
to  establish  the  fraud  or  oppression  alleged  by  them.  Thompaon, 
4c,  V.  Wharton.^ 568 

FR/LUDULENT  SALES  AND  CONVEYANCBS— 
1.  Dkbd  fraudlekt  in  fact  could  not  stand,  even  for  the  purpose  of 
reimbunement  or  indemnity.    Wood  r.  (atofiTs  curator . ..^ 59 

8.  DSKD  ONLY  liBOALLT  OR  CONSTRUCTIVXLT  FRAUDUI^ERT  should  have 

been  upheld  in  favor  of  the  grantee  to  the  extent  of  aecuring  reati- 
tntion  of  the  amount  of  the  actual  consideration  given  or  paid  by 
him,  and  only  the  excess  of  the  property  ahould  have  been  aab- 
jected  to  the  plaintifTs  debt  (Short  v.  Tinsley,  1  Metcalfe,  897 ; 
Whitaker  v.  Gamett,  &c,  8  Bush,  403 ;  1  Johnaon'a  Chancerv,  47a) 
Ihtd. f...     59 

9.  DbBD  ACrUAIXT  FRAUDULRNT  AS  TO  O&AKTOR,  AMD  OOKBTTRIKm V WUt 

FRAUDULB39T  A8  TO  ORA27TER,  ahould  ouly  have  been  treated  aa 
constructively  fraudulent    Ihid^ ^.•...    59 

4.  RBBTrrunoN  op  thb  yalur  op  a  ufr-rstatr  or  a  bulvk. — ^Hie 
reasonable  hire  of  the  slave  from  year  to  year  ahould  not  haw  beeo 
ostimatod,  but  the  value  of  the  life-estate  in  the  alave  at  the  data 
of  the  contract,  vhich  was  constructively  fraudulent,  should  baTa 
been  ascertained^  and  allowed  with  interest  from  that  time.  Ih.     59 

9w   DOWRR  OP  aURVlVlMO  WIFR  18  RftHRKD  BT  A  OORTRTAHCR 

BT  BrSBAXD  AND  WIFR,  WHICH  WA8  ADJUDQKD  TO  BR   WlTHlJi 

OPRRATtox  OP  THR  STATOTR  OF  1855. — Said  Statute  provides  that 
o^rrain  alignments  shall  inure  to  the  benefit  of  all  the  aasigaor^ 
cixHiitortu     (Rev.  Stats.,  1  Stanton,  553.^    Oantrill  v.  Riak....  158 

C  Artx>T\Hn£r  to  said  s^tatute  of  185(1  tiie  grantee  in  such  a  oonTeyanca 
hold»  the  If'^  title  of  both  the  grantor  and  his  wife  in  trust  for 
hl^  g^^nerU  cn?dit«>r»;  and  the  court  say:  ''We  can  not  aoe  how  her 
t\x\t  any  moT>f'  than  his  ls)>$ed  by  the  aale  for  all  those  creditora.** 

niA.S.. - ] - i» 

t«  FlUn>nXNT  ORANTKSS.  UABIUTEES  OF«  A8  BRTWRRW  THKMSRI^VBL 

In  a  fr«udo>nt  c\M)T\f}nLnoe  of  personal  pn>|)erty,  accepted  by  the 
ir^r.t^vH^  with  an  assurance  to  the  grantor  that  it  should  not  alC»ct 
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FRAUDULENT  SALES  AND  CONVEYANCES— (Continued.) 

her  rights,  one  of  the  grantees  having  received  the  property  so 
conveyed  rather  to  manage  for  the  grantor  than  upon  any  express 
agreement  with  the  other  grantees,  he  incurred  no  responsibility  to 
them  by  permitting  the  grantor  to  have  or  dispose  of  any  part  of 
the  estate.    Riddle,  &c.  v.  Lewis 198 

&  A  oomrBTANOB  of  lakd,  nr  oonsideration  of  fiyb  hundbbd  dol- 

LABS  PAID  BT  THE  YENDOB  AJSfD  HIS  OBUOATION  TO  ICAINTAIN  THB 
ORABTOBB  DUBINO  THEIB  LTVBB,  BEIKO  8BT  ASIDB  AT  THE  INSTANCE 
OF  OBKDITOBS  OF  THE  YENDOB,  THE  YENDEB  IB  BNTITLBD  TO  BE8TI- 
TimON  AND  A  PRIOR  LIEN,  AS  IN  OAfiE  OF  BE8CIS8ION.      HM,  that 

while  the  conveyance,  if  not  strictly  voluntary,  was  constructively 
fraudulent  as  to  the  rights  of  the  grantor's  creditors,  it  did  not 
involve  such  turpitude  on  the  part  of  the  vendee  as  to  forfeit  his 
right  to  restitution  of  the  five  hundred  dollars,  or  the  balance  due 
him,  as  on  rescission  of  the  contract  upon  equitable  principles,  and 
for  such  balance,  if  any  should  be  found,  he  was  entitled  to  a 
prior  lien  on  the  land.    Dohoney,  &c.  v.  Dohoney,  &c.^ 217 

9.  Fbaudulent  sale  and  confusion  of  goods. — ^A  merchant  sold  his 
stock  of  goods  to  his  son,  who  continued  the  business  of  selling, 
and  buying  fresh  supplies  on  his  own  credit.  The  creditors  of  the 
father  attacked  the  sale  as  frauduloit,  and  attached  the  stock,  old 
and  new,  as  his  property ;  and  the  creditors  of  the  son  levied  their 
executions  against  the  son  on  the  blended  stock,  and  claimed  pri- 
ority as  to  articles  sold  by  them  to  the  son.  The  sale  by  the  father 
to  the  son  is  held  to  have  been  fraudulent    Held,  further, 

^rttj  the  articles  purchased  by  the  son,  after  the  delivery  of  the 
goods  to  him  by  his  father,  were  the  property  of  the  son,  and  were 
subject  to  the  executions. 

Second^  the  son  is  liable  personally  for  so  much  of  the  original 
stock  as  he  had  sold,  and  the  attachments  operated  as  a  lien  on  so 
much  of  said  stock  as  remained  unsold.  Carter,  Ssc.  v.  Carpenter, 
&c^ 257 

IOL   YaLUNTART  SALE  AND    CONVEYANCE  OF  LAND    HELD  TO  HAVE    BEEN 

FBATTDULENT. — ^Property  already  given  to  the  wife  by  her  father  is 
not  such  a  valuable  consideration  as  will  support  a  conveyance  by 
the  husband  of  his  land  to  his  wif e*s  father,  to  vest  the  title  in  him 
for  her  benefit    Farmers  Bank  of  Kentucky,  &c.  v.  Long,  &c.  887 

11.  A  conveyance  by  a  husband  to  his  wife's  father,  to  vest  title  in  him 
for  her  benefit,  in  consideration  in  part  of  advancements  theretofore 
made  to  the  daughter  by  her  father,  is  held  to  have  been  voluntary 
to  the  extent  of  such  consideration.  (Lyne,  &c.  v.  Bank  of  Ken- 
tucky, 6  J.  J.  Marshall,  545.)    Ibid 887 

Vol.  Vn.— 49 
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FRAUDULENT  SALES  AND  CONVBYANCES-(Ooiitinued.) 
18.  The  contract  was  made  and  a  bond  for  title  was  executed  by  the 
aon-in-law  to  his  wife's  father  February  15, 1865,  and  a  oonveyance 
was  executed  March  17,  1868.  From  the  date  of  the  bond  to  the 
date  of  the  conveyance  the  grantor  remained  in  poesession  of  the 
land  without  any  contract  of  renting  between  the  parties,  and  no 
such  notoriety  was  given  to  the  transaction  as  to  constitute  reason- 
able notice  to  persons  dealing  with  the  grantor  that  he  was  not  the 
real  owner  of  the  land,  as  he  was  the  holder  of  the  legal  titla  This 
was  a  badge  of  fraud.  The  plaintifTs  debts  were  created  before 
March  17,  1868,  but  after  February  15,  1865.  Still  the  grantor  was 
indebted  to  others  at  the  date  of  the  bond.  The  sale  and  oonyey- 
ance  of  the  land  Ib  held  to  hare  been  fraudulent  to  the  extent  of  the 
consideration  which  consisted  in  the  advancements  theretofore 
made  to  the  grantor's  wife,  and  to  that  extent  the  land  is  subjected 
to  plaintiff's  debts.     Ibid 887 

18.  Discharge  in  bankruptcy  does  not  prevent  creditors  from  enforcing 
liens  acquired  by  suits  in  the  state  courts  upon  property  fraudu- 
lently conveyed  to  other  persons.    Payne  &  Bro.  v.  Able,  ftc-  844 

14.  As  TO  ST7BSEQUSKT  CRKDiTOBS  a  Conveyance  is  not  fraudulent  merely 
because  it  was  voluntary.  (Revised  Statutes,  section  2,  chapter  40, 
1  Stanton,  546.)    Place  v.  Rhem,  ^ 585 

16.  The  validity  of  a  voluntary  conveyance  depends  upon  the  intention 
with  which  it  was  executed.     Fbid, 585 

16.  A  house  and  lot  was  conveyed  to  the  wife  in  consideration  of  sax 
thousand  dollars  paid,  and  two  notes  of  the  husband,  for  two  thou- 
sand dollars  each,  payable  in  one  and  two  years  after  the  date  of 
the  conveyance,  and  secured  by  a  lien  retained  therein.  The  first 
payment  was  made  with  money  he  had  long  before  given  to  his 
wife,  and  placed  under  her  separate  control,  etc.  Tlie  two  notes 
were  paid  by  the  husband.  The  conveyance  was  not  attacked  by 
any  prior  creditors,  and  is  held  not  to  have  been  void  or  fraadulent 
as  to  subsequent  creditors.  The  court  say :  *'  The  evidence  ooii> 
ceming  his  liabilities  at  that  time  is  not  such  as  in  our  opinion 
should  warrant  the  belief  that  he  procured  the  sale  and  conveyance 
to  be  made  to  his  wife  with  intent  to  defraud  his  then  existing  or 
subsequent  creditors."    Tlnd 585 

GUARDIAN  AND  WARD— 

1.  What  a  ouardtan  ob  ftouoiart  uin>iEiiTAKBB. — When  the  law  in- 

trusts  the  estate  of  an  infant  to  the  care  and  protection  of  a 

guardian,  the  fiduciary  undertakes  to  be  vigilant,  faithful,  and 

oomoetent    These  elements  of  qualification  imply  aa  much  knowl* 
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OTJARDIAN  AND  WARD— (Continued.) 

edge  of  law  as  may  be  necessary  for  safety;  this,  however  pro- 
cored,  be  assumes  to  possess  and  properly  exercise.  Hempbill,  &c 
▼.Lewis. 214 

2.  A  second  guardian  sued  the  former  guardian  of  his  ward  to  recover 
estate  of  bis  ward  in  his  bands,  and  being  erroneously  advised 
that  such  demand  was  a  preferred  claim  against  such  former 
guardian*8  estate,  be  did  not  sue  the  surety  of  the  former  guardian. 
The  debt  was  lost  because  the  suit  was  not  prosecuted  in  due  time 
against  the  surety.  The  second  guardian  is  held  responsible  for 
the  loss.    Ibid 214 

8.  FmuciABY  DEMANDS  HAVE  PRIORITY  onlv  agaiust  the  estates  of  dead 
persons.    Ibid 214 

4.  Real  estate  (mrFBODUcnvE)  of  a  ward  subjected  bt  her  ouar- 
DiAK  TO  FAT  ADVANGEKENTS  FOR  NECESSARIES. — ^The  chancellor  may 
"  direct  the  sale  of  any  of  the  infantas  real  estate,  where  necessary 
to  the  proper  maintenance  and  education  of  the  ward,  or  for  the 
payment  of  his  debts.''  (Sec.  14,  art  2,  ch.  43,  Revised  Statutes, 
1  Stanton,  579.)    Jarret  v.  Andrews,  &c 811 

6.  The  guardian  of  his  female  ward,  whose  only  estate  consisted  in  un- 

productive lands,  while  the  courts  in  his  county  were  suspended 
by  the  war,  made  advancements  for  her  sustenance,  clothing,  and 
education  suitable  to  one  of  her  estate  and  condition  in  society. 
Held,  that  her  real  estate  might  be  subjected  and  sold  to  pay  proper 
advancements  for  the  purposes  aforesaid.    Ibid. 811 

%»  If  the  guardian  has  done  that  which  the  chancellor  would  certainly 
have  directed  if  applied  to  beforehand,  no  good  reason  can  be  per- 
ceived why  the  guardian  should  be  made  to  forfeit  his  claim  to  an 
allowance  for  necessary,  proper,  and  economical  disbursements, 
made  for  the  benefit  of  his  ward,  upon  the  ground  merely  that  he 
had  made  them  without  the  previous  direction  of  the  chancellor. 
(Withers,  Ac.  v.  Hickman,  Ac.,  6  B.  Monroe,  295.)    Ibid, 811 

7.  If  the  ward  in  this  case  had  had  no  guardian,  her  own  contracts  for 

the  necessaries  which  were  furnished  her  by  her  guardian  could 
have  been  enforced  against  her.  If  the  guardian  had  refused  to 
act  as  such,  and  as  a  stranger  had  paid  those  from  whom  she  pro- 
cured these  necessaries,  he  could  have  recovered  from  her  the  rea- 
sonable value  of  such  necessaries  by  being  equitably  substituted  to 
their  rights.     (Watson  v.  Ooss,  2  Duvall,  149.)    Ibid, 811 

8.  Hiere  is  no  reason  why  his  guardianship  should  leave  the  guardian 

in  an  attitude  more  unfavorable  than  that  of  a  stranger.  Ibid..  811 
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GUARDIAN  AND  WARD— (OcmtinQed.) 

0.   OUABDtAK  MUST  MAKB  INTKBIBBT  OK  HIS  WARD^S  MORXT. — It  IB  tilS 

daty  of  the  gaardian  to  loan  out  or  otherwise  inyest  the  money  ot 
his  ward  so  as  to  make  it  yield  at  least  legsl  interest;  and  whsb 
he  does  this  in  good  faith,  and  takes  good  secarity,  it  can  not  ba 
regarded  as  a  conveision.     Higgins,  &c.  t.  McClnre,  &c..^.....  879 

10.  A  note  taken  by  the  guardian  for  the  money  of  his  ward,  loaned  bj 

him  as  gaardian,  is  evidence  of  a  debt  dne  the  ward.    Ibid.,,  879 

11.  At  the  expiration  of  the  trust  the  guardian  has  the  right  to  surren- 

der good  and  solvent  notes  taken  by  him  as  guardian  for  the  loan 
of  his  ward's  money;  and  such  notes  should  be  accepted  aa  the 

estate  of  the  ward.    Ibid 879 

18.  In  this  case  the  offer  of  the  guardian  to  surrender  such  a  note  was 
refused ;  and  afterward  the  guardian  paid  part  of  the  money  out 
of  his  own  funds.  Suit  being  brought  against  the  guardian,  he 
answered,  alleging  the  former  offer  to  surrender,  and  still  offered 
to  jurrender,  the  note.  The  judgment  of  the  lower  court,  sustain- 
ing a  demurrer  to  the  answer,  is  reversed.  And  the  court  farther 
hdd  that  the  guardian  was  not  entitled  to  a  judgment  for  the 
money  so  paid  by  him ;  but  that  as  he  had  voluntarily  paid  the 
same,  he  accepted  the  note  to  the  amount  of  that  payment,  and 
that  he  thereby  to  that  extent  became  a  joint  owner  of  the  note. 
Ibid -  879 


HEIRS  AND  DISTRIBX7TEE{ 

1.  Alubqations  of  bxibship. — ^The  averment  that  a  person  was  one  of 
the  heirs  of  another  if  undenied  is  still  fatally  defective,  so  far  at 
least  as  it  purports  to  allege  derivation  of  title  by  inheritance. 
Larue,  Ac.  v.  Hays,  &c. •«    60 

8.  To  xflTAELisH  HKiRSHiP  the  f acts  should  be  averred  and  proved,  if 
not  admitted.  (Banks  v.  Johnson,  4  J.  J.  Marshall,  649;  Carrie  T. 
Fowler,  6  J.  J.  Marshall,  145.)    Ibid,,. 60 

8.  ImMncKNT  AOAiKST  THK  HUBBARD  OF  AK  HUB. — ^lu  a  proceeding 
against  heirs  a  personal  judgment  against  the  husband  of  an  heir 
is  wrong  when  the  record  does  not  show  why  the  husband  should 
be  held  responsible.     Hemphill,  Ac.  t.  Lewis..^ 214 

4   ADVANCBinEllTS  IN  FULL  OF  ALL  mTKHBBT  IN  ANCTBTOB^S  WBTTATK. 

"Received,  Covington,  Kentucky,  April  9,  1864,  of  my  father, 
Doctor  Z.  Gushing,  two  thousand  dollars,  which  I  freely  accept  as 
my  full  proportion  of  his  estate;  and  I  hereby  bind  myself,  mj 
heirs,  executors,  administrators,  and  assigns,  never  to  set  ap  any 
claim  against  him  or  his  estate.*' 

Tlie  son  who  signed  the  above,  after  the  death  of  his  father,  saed 
f6r  a  distributive  portion  of  his  estate.    The  widow  and  other  ^nl- 
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dren  alleged  that  this  son  had  received  his  foU  proportion  of.  his 
father*8  estate,  which  not  being  denied — Hdd^  that,  having  received 
his  ''foil  proportion,**  the  said  son  was  entitled  to  nothing  farther 
from  his  father*s  estate.  (Section  17,  chapter  80,  Revised  Statutes.) 
Cashing  v.  Cashing,  &a ••• • ••  259 


HOMESTEAD  EXEMPTION— 

1.  Thb  homsstkad  ktemftiok  act  dobs  kot  apply  to  that  pabt  of  a 
DKBT  WHICH  WAS  ORBATED  BBFOBB  JuNB  1, 1866. — ^In  thls  casc  a  note 
for  one  hundred  dollars  was  executed  before  June  1,  1866,  and  a 
debt  of  eighty  dollars  was  created  after  that  date.  A  new  note 
was  then  executed  for  one  hundred  and  eighty  dollars  as  a  re- 
newal of  the  first  note,  so  as  to  include  the  debt  subsequently 
created.    Eibbey  v.  Jones ••  248 

%,  The  note  for  one  hundred  dollars,  though  merged  in  the  note  for 
one  hundred  and  eighty  dollars,  is  nevertheless  still  as  at  first  a 
debt  undischarged.    Ibid,,,,,^ 248 

8.  Property  which  was  subject  to  the  creditor's  remedy  when  the  debt 
of  one  hundred  dollars  was  created  could  not  be  constitutionally 
exempted  from  that  liability.    Ibid. 248 

4.  The  benbwal  of  an  oblioatioit  to  pat  is  not  a  pathent. — ^The 
renewal  of  a  note  executed  before  June,  1866,  so  as  to  include  with 
it  another  debt  created  after  that  date,  did  not  operate  as  a  pay- 
ment of  the  first  note,  but  only  as  a  renewal  of  the  obligation  to 
pay.  The  homestead  was  subject  to  that  part  of  the  aggregate 
note  which  was  a  renewal  of  the  note  executed  before  the  home- 
stead exemption  act  took  effect    Und^ • 248 

EUBBAND  AND  WIFE— 

1.  A  DIYORGB  A  MENS  A  ET  THOBO   DOBS   NOT  BAR   CUBTBST,    doWCr,   Of 

distributive  right  (Revised  Statutes,  section  8,  article  8,  chapter  47, 
2  Stanton,  22.)    Rich  v.  Rich,  &c.^ 58 

%,  Tha  v>\fe  shdU  hold  the  tnamum-Junue  and  curtilage,  without  charge 
therefor,  until  dower  is  assigned  to  her  out  of  the  estate  devised 
or  descended."  (Section  9,  article  4,  chapter  47,  2  Stanton,  26.) 
md^ 58 

Bm  But  h&ing  separated  from  Ker  htuiband,  and  not  having  her  residence 
with  him  at  his  death,  and  not  afterward  proposing  to  occupy  or 
control  the  mansion-house,  she  is  entitled  to  her  dower  only,  and 
one  third  of  the  annual  value  thereof.    Ihid, 59 

^  Monet  adjudged  in  lieu  of  doweb  in  land  not  divisiblb. — ^In  a 
suit  for  dower  in  property,  in  which  it  was  impracticable  to  make 
the  allotment  in  the  usual  mode  on  the  basis  of  a  commissioner's 
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report  estimating  the  value  of  the  property  and  the  prolwble  life 
of  the  widow,  the  drcnit  court  correctly  adjudged  the  recoyery 
of  money  in  lieu  of  dower.    Ihid ^ 53 

6.  RBsnxiQfOB  OF  THB  wivB  as  a  g^eral  rule  follows  that  of  the  hus- 
band.   McAfee,  Ac.  y.  Kentucky  Uniyenity 1S5 

0.   DOWKU  OF   SUHyiyiNG  WIFB  IB   BARRltl>,   IH  X«Ain>  FOR   WHICH  HKK 

HU8BAKD  HKLD  A  BOXD  FOB  THB  LBQAL  TnLE,  by  a  decretal  nle 
of  the  land,  and  a  conveyance  of  the  legal  title  to  the  porchaaer 
during  his  life  for  the  partial  satisfaction  of  the  claims  of  his 
creditors  and  the  full  satisfaction  of  his  vendor^s  lien.  (Sections 
6,  18,  article  4,  chapter  47,  Revised  Statutes,  2  Stantun,  pp.  26,  27.) 
Tisdale  v.  Risk ^ 139 

7.    '' NbCBBSARIBS  for  HBRSELF   or  ant  MEIfHCR  OF  HBR  FAMXLT,  HBB 

HUSBAND  INCLUDED.'* — "  Neccssaries  *'  in  the  statute  (sub.  1,  sea  1, 
art  2,  chap.  47,  Revised  Statutes)  must  be  understood  as  contem- 
plating food,  raiment,  shelter,  or  other  comforts  for  the  family. 

Ford,  Ac  V.  Teal 166 

3.  **2feeeisarie8^^  do  not  include  a  debt  incurred  for  the  husband's 
relief  from  imprisonment,  impressment,  or  other  personal  and  sole 
liability  unconnected  with  family  sustentation.    Ibid, 156 

9.  ^^Ifeeeuariea  "  did  not  include  a  debt  incurred  in  procuring  a  substi- 
tute for  the  husband  when  drafted.    Ibid 156 

10.  JMvy  examination  of  a  marriod  tooman  in  acknovoledgmmU  of  doed* 

and  mortgaget  ia  HUl  rehired  by  section  23,  chapter  24,  Revised 
Statutes,  1  Stanton,  282.  But  a  formal  certificate  of  such  exam- 
ination is  dispensed  with  by  subdivision  1  of  said  section  2S» 
which  makes  a  general  certificate  of  acknowledgment  prima  faeio 
evidence  of  proper  privy  examination.     Ihid 166 

11.  The  general  certificate  of  privy  examination,  and  the  legal  presump- 

tion founded  on  it,  may  be  repelled  by  extraneous  evidenos. 
Ibid 156 

12.  Jlketr0Mious  evidence  ia  admieeible  to  prove  that  the  only  acknovri- 

edgment  was  simple,  without  examination  and  in  the  huaband'^s 
presence,  not  contradicting  the  certificate  itself. 

In  this  case  the  negative  proof  was  ample  and  condumve,  and 
the  mortgage  of  the  married  woman^s  land,  in  which  she  jtnned 
with  her  husband,  is  held  not  binding  on  her,  because  not  properly 
acknowledged  by  her.     Ibid 156 

S8.   JUDOICBNT    AGAINST    THB   HUSBAND   OF    AN  HKIR. — ^lu    a   prOOeedlB^ 

against  heirs  a  personal  judgment  against  the  husband  of  an  hm 
is  wrong  when  the  record  does  not  show  why  the  husband  should 
beheld  responsible.     Hemphill,  &c,  v.  Lewis ^  214 


INDEX.  769 


Husband  and  WifB. 


HUSBAND  AND  WIFE— (Oontinoed.) 

14.   OUBRX^e  GBBTinOATB  OF  ACKNOWLEDGMSNT  FKDCA  FAOIS  STXmEliai 

ONLY. — In  taking  the  acknowledgment  of  the  wife,  of  a  deed  mort- 
gaging her  own  land  to  eecnre  her  husband's  debt,  the  clerk  certi- 
fied only  that  tft«  aeknawhdffed  the  deed  b^ore  him.  It  appeared 
by  the  proof  that  the  deri  neither  read  nor  essplained  the  deed  to 
her,  and  that  her  hueband  wu  preee/U  when  her  aeknawledgment  foae 
taken.  Hdd,  that  **tAd  mortgage  eo  fair  ae  it  affected  the  wif^^t 
land  ie  void.''    Woodhead,  Ac.  r.  Foulds,  Ac 222 

15.  A  BB8IDBNT  WIFB  may  sue  her  non-resident  husband  for  a  dirorce. 

Bhyms  v.  Rhyms 816 

16.  "  DnxtiKO  HBR  LiFB  OR  WIDOWHOOD.*' — A  husband  devised  his  estate 

to  his  wife  during  her  life  or  widowhood,  without  any  devise 
over.  After  her  subsequent  intermarriage,  without  renouncing 
the  provisions  of  the  will,  his  children  brought  suit  for  partition 
of  his  entire  estate  among  themselves. 

The  only  election  the  widow  could  make  was  between  hei 
interest  under  the  will  and  her  dotal  and  distributive  interest 
against  the  will. 

By  holding  and  enjoying  the  estate  under  the  will  she  renounced 
all  claim  to  dower  and  distribution,  to  which  she  would  have  been 
entitled  had  there  been  no  will,  or  had  she  renounced  the  will ; 
and  by  electing  to  marry  she  elected  to  renounce  not  the  will,  but 
the  estate  of  her  deceased  husband. 

She  could  not  hold  as  devisee  until  she  chose  to  marry,  and 
then  claim  as  if  she  had  not  so  held  or  married.  Smith  and 
wife  V.  Bone,  Ac •••  867 

17.  Sbparatb  bstatb  of  wtfb  ux  fukniturb  furohasbd  with  hbb 

MOKBT. — In  this  case,  with  money  given  to  her  for  her  separate 
use,  the  wife  purchased  furniture  in  her  own  name,  which  was 
recognized  by  her  husband  as  her  own  exclusive  property.  This 
furniture  being  attached  by  the  husband's  creditors — Held  : 

Firety  that  though  ostensibly  in  the  husband^s  possession,  and 
therefore  technically  his  property,  the  furniture  was  nevertheless 
and  yet  is  beneficially  hers. 

Second,  that  no  written  memorial  or  registration  in  such  a  case 
ia  required  by  law. 

Third,  that  though  a  purchaser  from  the  husband  without  notico 
might  have  been  entitled  to  hold,  yet 

Fourth,  that  a  mere  creditor  can  not  prevail  against  the  wife^s 
clear  equity.  (McClanahan  v.  Beasley,  17  R  Monroe,  111.)  Miller 
and  wife  V.  Edwards,  &c 804 
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18.  AUTBNOFTIAL  OONTBiLCr  BKLINQUISHIHO  DOWXB,  AND  IR  UEU  THTRWWf 
PROYIDINO  FOB  THB  FATXBNT  OF  AN  ANHUITT. — ^In  UUS  ClSe  the  WIIb 

relinquished  her  contingent  right  of  dower  in  her  proBpecdye  hut- 
band's  estate,  and  in  lieu  thereof  he  agreed  to  give  her  "  such  prcp^ 
erty  <K'  annuity  out  of  hu  ettate^^  as  might  be  sufficient  to  support 
her  comfortably  during  her  life  or  widowhood.  The  husband  dis- 
posed of  all  his  estate  by  voluntary  conveyances  to  his  children, 
and  died  without  making  any  provision  for  his  widow.  In  this  suit 
the  lands  so  conveyed  are  subjected  to  the  payment  of  an  annuity 
of  four  hundred  dollars  to  the  widow  during  her  life  or  widow- 
hood.   Garrard,  &c.  v.  Garrard,  &c^ 486 

19.  In  case  of  a  contract  for  the  payment  of  an  annuity  in  lieu  of  dower, 
if  the  husband  prevents  its  enforcement  by  disposing  of  his  prop- 
erty, that  would  be  such  an  equitable  eviction  as  would  relieve  her 
of  the  contract,  and  entitle  her  to  dower.  (2  Scribner  on  Dower, 
409;  1  Washburn  on  Real  Property,  266.)    Ihid. 486 

SO.  In  this  case  the  widow  did  not  seek  even  alternatively  to  recover 
dower,  and  the  question  is  not  djecided  whether  she  might  or 
might  not  recover  dower  in  the  lands  voluntarily  conveyed  as 
aforesaid.    Ibid ^ 486 

21.  Thb  oblioatton  of  the  husband  was  an  BzranNo  liabujtt — Tbm 

YOLUNTABT  CONYETANCBS  TO  HIS  CHILDBBN  WERB  VOID  AS  TO  HD 

widow's  claim. — The  obligation  of  the  huslmnd  to  make  ths 
stipulated  provision  in  lieu  of  dower,  though  conditional  and 
dependent  on  his  wife's  surviving  him,  was  at  the  date  of  the 
conveyances  an  existing  liability;  and  as  the  deeds  were  made 
without  any  valuable  consideration,  they  were  embraced  by  the 
provisions  of  section  2,  chapter  40,  Revised  Statutes,  and  Toid  ai 
to  the  claim  of  the  widow,  which  in  a  court  of  equity  was  properly 
enforceable  against  the  land  in  the  possession  of  the  volnntaiy 
grantees.    Ihid, • 486 

98.  Equitable  jointure. — A  contract  whereby  the  intended  wife  agrees 
to  accept  a  provision  or  annuity  in  lieu  of  dower,  in  the  event  of 
her  surviving  her  husband,  is  generally  a  valid  equitable  jointurst 
which,  if  not  rendered  unavailable  without  her  consent^  will  bar 
her  right  of  dower. 

But  unless  it  appears  from  the  contract  that  the  parties  intended 
the  stipulated  provision  or  annuity  ,te  1ms  a  charge  on  the  lands 
or  other  particular  property  of  the  covenantor,  no  lien  will  be 
implied,  but  the  remedy  for  enforcing  the  contract  will  be  Uw 
same  as  upon  other  personal  obligations.     (2  Story's  Bqoity, 
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1281 ;  2  Scribner  on  Dower,  page  411 ;  Drary  t.  Drary,  2  Eden, 
68;  Carnthen,  Ac.  t.  Garnthere,  4  Brown^s  Chancery  Reports,  600.) 
Ihid ^  426 

88»  A  WIFB'a  GENERAL  FBOFBBTT  DTTBIlia  HEH  INFANOT  MAY  BB  COIf- 
TEBTBD  INTO  SEPABATE  BffTATB  BT  AN  ANTENUPTIAL  8BTTLE1CENT 
AND  OONTETANOB  TO  A  TBXJ8TBB. — ^FOF  the  pUTpOSe  of  SeCUling  tO 

the  wife,  who  was  then  an  infant,  the  exdosive  right  to  all  her 
estate  inherited  from  her  deceased  father,  she  and  her  contemplated 
husband,  in  1888,  conveyed  all  her  property  to  her  mother  in  trost, 
with  power  to  sell  with  her  concurrence.  In  1845  the  trustee,  with 
the  concurrence  of  the  wife,  sold  and  conveyed  six  and  a  half 
acres  of  the  trust  land,  situated  in  the  suburbs  of  Louisville — ^the 
deed  being  signed  and  acknowledged  by  herself  and  her  trustee. 
After  the  purchaser  and  his  vendees  had  undisputed  possession  for 
more  than  twenty  years,  this  action  was  instituted  by  the  husband 
and  wife  for  the  recovery  of  the  land,  on  the  ground  that  in  con- 
sequence of  her  infancy  the  power  of  sale  was  void  and  not 
confirmable ;  and  if  only  voidable,  and  therefore  confirmable,  the 
deed  of  1845  did  not  confirm  the  sale,  simply  because,  though  then 
not  an  infant,  she  was  still  covert,  and  her  husband  did  not  join 
in  the  deed.  The  judgment  of  the  ehaneellor  diemiuing  the  petition 
U  affirmed,    Duvall  and  wife  v.  Qraves,  &a 461 

34.  The  hitsband^b  conoubbencb  was  not  necessabt  to  a  confirmation 
of  the  conveyance  of  1845.  Within  the  scope  and  prescribed  limita- 
tions of  the  deed  of  trust  the  sole  beneficial  owner  of  the  estate 
was,  though  covert,  yet  in  law  a  feme  eole^  and  as  such  could  con- 
sent to  the  sale  and  conveyance  by  her  trustee  as  effectually  without 
as  with  her  husband's  concurrence.  (4  Kent,  824;  Sugden  on 
Powers,  182;  2  Story *s  Equity,  sections  1388-00;  Tudor's  Leading 
Cases  on  Real  Property,  287;  Burgin  v.  Chenault,  9  R  Mon.  287.) 
Ihid^ 461 

96l  The  husband  was  bstoffed  bt  his  ooncurbengb  in  the  deed  or 
TBirsT,  and  had  no  interest  in  the  execution  of  the  powers;  conse- 
quently the  reason  for  requiring  his  concurrence  in  a  conveyance 
of  hiA  wife's  general  property  does  not  apply  to  the  conveyance  of 
1845  of  a  portion  of  her  separate  estate  not  derived  from  him  by 
gift  or  otherwise,  and  to  the  disposition  of  which  by  her  trustee 
and  herself  he  had  consented  by  the  most  solemn  of  acts  and  most 
sacred  of  contracts.    Ibid 461 

Mb  It  is  not  material  whether  the  wife  united  in  the  conveyance  of  1845 
for  the  formal  purpose  of  merely  expressing  her  concurrence  as 
required  by  the  deed  of  trust,  or  had  joined  her  trustee  in  the  sale^ 
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as  the  vendor  of  the  title.  In  either  a^>ect  the  title,  bot^  legil 
and  equitable,  passed  to  the  purohaaer  beyond  tiie-  power  of  her 
hofiband.    Jbid,^ • • •••m»*.««.*««*.»«m«««*«««m*..«»  461 

87.  The  long  lapse  of  time,  with  all  its  presomptaooa,  and  the  strong 

consideration  that  the  sales  of  her  separate  estate  have  resulted  in 
another  separate  estate,  which  may  be  equivalent  and  which  she 
has  enjoyed  for  more  than  twenty  years,  might  alone  be  an^  equi- 
table quietus.  Here  is  an  equity  which,  when  she  seeks  equitable 
relief,  should  be  deemed  sufEicient  to  rebut  all  her  asserted  equity 
in  a  court  of  conscience.    Ibid 461 

28.  The  fbtvtleok  of  ikfakct  to  avoid  contracts. — It  might  be 
more  wise  and  consistent  to  declare  no  contract  void  on  account  of 
infancy  only,  but  to  prcmounce  all,  except  those  for  neoesBaries, 
which  are  necessarily  binding,  widahle  at  the  infantt  deetie^u 
(Perkins  on  Conveyancing,  section  12 ;  Tyler  on  Infancy  and  Cover- 
ture, 138,  468;  8  Barrow,  1804;  Breckinridge*B  heirs  v.  Ormsby, 
1  J.  J.  Marshall,  241.)    Ibid. 461 

99.  A  DTVORCB  RBSTORB3  THB  WTFK'S  IUOHT  TO  DOCKDIATB  FOSSBaBEOS 
OF  HEB  "LkSD  THBRSrOFOBB  CONVETBD  BY  HER  HUSBAITD  OHItT. — ^Tha 

husband's  sale  and  conveyance  of  his  wife's  land  in  fee  passed  all 
the  title  be  had,  but  could  pass  no  more.  Hays  v.  Sanderson  and 
wife .'. 489 

80.  The  husband's  title  to  the  wife's  land,  resulting  altogether  from 

the  marriage,  ceases  with  the  legal  dissolution  of  that  union. 
IMd 489 

81.  Divorce  dissolves  the  marital  relation^  and  restores  the  libented  wife 

to  her  exclusive  right  to  her  land.    Ibid, 489 

88.  The  husband^s  disposition  of  her  land  beyond  the  period  of  the 

divorce  is  void.    Ibid 489 

88.  Divorce  destroys  the  husband^'s  potential  right  to  curtesy.  Ibid,  488 

84.  The  real  bbvatb  of  the  wife  shall  be  liable  fob  hkb  niBn 
contracted  or  incurred  before  marriage,  *'  and  for  sueh  ooatracted 
after  marriage  on  account  of  neoessaries  for  herself  or  any  monber 
of  her  family,  her  husband  included,  as  shall  be  evidenced  by 
writing  signed  by  her  and  her  husband.''  (Reviaed  Statntaa,  sub- 
section 1,  section  1,  article  2,  chapter  47,  2  Stanton,  8.)  Qatewood 
V.  Bryan •*...  509 

8flk  The  oomtbacs  wswt  be  hade  bt  thb  wmc,  for  ncjcawafiM  te 
which  her  estate  ia  to  be  charged,  and  the  credit  mast  be  given 
to  her.    Ibid, ^...  809 


INDEX.  763 


HiMbfrad  and  Wife. 


HUSBAND  AND  WIFE— (CJontiimed;) 

801  **  One  day  after  dete  we,  or  eitiier  o£  us,  pnoauee  to  ptgr "  .  .  *'  for 
necesBaries  fumished  for  mytdf  and  family/*  signed  by  tlie  wife 
and  bueband.  The  words  "/(?r  my$df  and  family  ^^  do  not  neoes- 
sarily  refer  to  the  wife,  bat  would  natarally  and  more  appropri- 
ately refer  to  the  husband.     Thid - 60ft 

S7.  TBB  XIBRB  AOKNOWIiKDOMBNT  IK  THE  KOTB  THAT  IT  WAS  OITEN  FOB 

HSCsssABiBS  IS  NOT  8TJFFICIBNT  to  charge  the  estate  of  the  wife; 
but  in  order  to  make  her  estate  liable  the  evidence  must  show  that 
the  contract  for  them  was  made  by  the  wife,  and  the  credit  there- 
for given  to  her.    Und 60ft 

SS.  The  general  estate  ont^t  of  the  wife  is  made  liable  for  her 
contracts,  and  for  necessaries,  etc.,  as  provided  by  said  statute. 
(Subsection  1,  section  1,  article  2,  chapter  47,  Revised  Statutes, 
2  Stanton,  8.)    Ihid, 609 

S9.  The  separate  estate  of  the  wife  is  not  ixable,  and  can  not  be 

SUBJECTED    FOB    HBB    DEBTS,    NOT  EVEN  FOB  NECESSARIES. — Under 

section  17,  article  4,  chapter  47,  Revised  Statutes  (2  Stanton,  28), 
the  wife  can  not  alienate  her  separate  estate,  with  or  without  the 
consent  of  any  husband  she  might  have.     Ihid 609 

40.  BxcEFT,  IF  IT  WERE  A  GIFT,  she  might  alienate  it  with  the  consent 

of  the  donor.    Ihid 609 

41.  And  if  it  webe  not  a  gift,  then  it  could  only  be  sold  or  incumbered 

for  reinvestment,  and  consequently,  if  separate  estate,  the  land 
coakl  not  bo  subjected  to  her  debt    Ihid ^ 609 

4tL  **  A  sxTBBrr  fob  an  bxecutor,  adhinibtbatob,  guabdian,  ob  ouba- 
tor,  ob  fob  a  shbbiff  to  whom  a  dbcicdbnt's  estate  has  been 
TBAN8FBBBED,  shall  be  discharged  from  all  liability  as  such  to  a 
distributee,  devisee,  or  ward,  when  five  years  shall  have  elapsed 
without  suit  after  the  accruing  of  the  cause  of  aedon,  and  after  the 
attaining  of  full  age  by  the  devisee,  distributee,  or  ward ;  but  the 
huhe^  of  one  shall  not  afiEect  the  right  of  another.*'  (Revised  Stat- 
utes, section  18,  chapter  97,  2  Stantim,  400.)  Priest,  ^to.  v.  Warren 
andwife.^ 688 

ThB  FOBBSOING  STATUTE  RUNS  AGAINST  MABBIBD  WOMBN,  audf  is  UOt 

qualified  by  chapter  88  of  the  Revised  Statutes  concerning  limita- 
ti'^u  of  actions,  so  as  to  render  the  savmgs  therein  provided  in 
favor  of  married  women  applicable  in  cases  against  sureties^  pro- 
vided for  by  said  section  18,  chapter  97.     Thid.,,^ ^,„^,^.  688 

flLATBi   00UU>   NOT  OONTBACT   LBGimCATB   HABBIAGBi   WSKB   THB 

LAWB  or  THIS  STATE,  nor  could  their  cofaabitatioii  aad  recognition 
of  each  other  as  husband  and  wife  in  a  state  of  slaverv  constitute 
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HUSBAIO)  AlO)  WIFE— (Contmned.) 

their  nnion  a  marriage  de  faeto.  (Stewart  y.  Mnnchandlery  Ac;, 
2  Boah,  27a)     Ewing  y.  Bibb,  &c 954 

46.   No  LBQAL  BIOHTS  OOULD  BE  AOQUIBED  UKDER  SUCH  GOmiBCnOKB  hj 

the  parties  thereto,  nor  by  their  offspring.   Ibid ^ d54 

idu  Slayes  holding  the  relation  of  quoH  husband  and  wife,  by  their 
emancipation  became  competent  to  contract  marriage  by  oohaUta- 
tion  and  recognition,  under  the  common  law,  before  the  adoption 
of  the  Reyised  Statutes.    Tbid. 96i 

IDIOTS  AND  LUNATICS— 

1.  A  TBI7BTEB  FOB  AN  IDIOT  TB  NOT  BUB8TITUTBD  BT  THB  AFPOOmOER 

OF  A  ooioaTTBB. — ^A  trustee  holding  funds  for  the  benefit  of  sa 
idiot  is  not  ip^o  faeto  substituted  by  the  appointment  of  a  com- 
mittee of  such  idiot    Canaday  v.  Hopkins,  &c^ 108 

2.  A  reasonable  proyision  made  for  the  benefit  of  an  idiot,  for  serrioei 
rendered  by  him  before  the  appointment  of  a  committee  for  him, 
should  not  be  disturbed  by  the  court  at  the  suit  of  the  committee 
after  his  appointment.    Ibid. 106 

INDICTMENT— 

1.  Failing  to  set  up  in  a  public  boom  of  the  TAysBN  a  list  of  ratbi 
FIXED  BT  THB  OOUNTT  OOUBT. — Section  14  of  chapter  29,  Reyised 
Statutes  (1  Stanton,  408),  proyides  that  *'eyerytayeni-keeper  shall, 
ufUhin  one  month  after  the  rates  are  Jixed  by  the  court,  obtain  from 
the  clerk  thereof  a  fair  table  of  such  rates,  and  set  them  up  in  the 
public  room  of  his  tayem."  etc.  The  indictment  in  this  case  was 
def ectiye  because  it  failed  to  allege  when  the  rates  had  been  fixed, 
or  that  they  had  been  fixed  a  month  before  it  was  found.  Jacksaa 
y.  Commonwealth 99 

2.  DEFECTiyE  INDICTMENT  FOR  8ELLINO  LIQUOB  TO  ANT  "  WHITB  FEBaOH" 

UNDER  THB  AGE  OF  TWENTY -ONE  YEARS. — An  indictment  under  the 
act  of  March  2,  1860  (Myerses  Supplement,  517),  for  selling  liquor 
"  to  any  tohite  person  under  the  age  of  twenty-one  y«ars,*'  is  defective 
if  it  does  not  allege  that  the  minor  was  a  white  person.  Demurrer 
of  defendant  to  the  indictment  in  this  case  was  properly  sostained 
by  the  circuit  court.     Commonwealth  y.  Ewing- 105 

8,  One  jointly  indicted  with  othebs  can  not  be  a  oqnfbtbht  wit- 
ness  FOR   OR  against   THE  OHTHEBS  80  LONG   AS   THE   IKDICnOOn 

AGAINST  HIM  BEMAIN8  UNDISPOSED  OF.  (Adwcll  y.  Commonwealth, 
17  B.  Mon.  318;  Thompson  y.  Commonwealth,  1  Met  16;  1  Greeu- 
leaf,  sec.  863.)    Edgerton  y.  Commonwealth.- -  148 
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INDICmfENT— (Continned.) 
4.  PsBMrrriNO  games  ov  oabds  ts  a  ooffeb-hottsb  for  tbbatb  ov 
LxqnoB  Ain>  cidABS  is  a  tkilation  or  thb  statdtb. — ^The  only 
witness  in  this  esse  prored  that  sach  games,  oiUntibly  far  amtue' 
flient,  were  frequent  in  the  said  house,  with  the  knowledge  and 
sometimes  participation  of  the  accused,  and  with  the  *' understand- 
ing*' that  the  loser  should  "treat,'*  which,  according  to  custom, 
he  did. 

Verdict  and  judgment  for  two  hundred  dollars  affirmed.  (Mar- 
ston  ▼.  Oommon wealth,  18  B.  Monroe,  491.)  Btahel  ▼.  Oommon- 
wealth ^ 887 

S.  No  PERSON  OAR  LAWFX7LLT  CARRY  DEADLY  WEAPONS  CONGEALED  AR0I7T 

ms  PERSON,  EVEN  FOR  A  HARMLESS  PURF06B,  uuless  he  comes  within 
one  of  the  three  exceptions  contained  in  section  2  of  the  statute. 

In  this  case  the  pistol  was  sold  by  one  person  to  another,  and 
the  defendant  was  carrying  it  for  accommodation  to  deliver  to  the 
purchaser.  The  circuit  court  properly  refused  to  instruct  the  jury 
in  effect  that  if  he  was  carrying  the  pistol  for  the  purpose  of  deliv- 
ering  it  to  the  purchaser,  and  not  with  the  intention  of  using  it  as 
a  weapon,  they  should  find  him  not  guilty.  Cutsinger  ▼.  Common- 
wealth   892 

6L  Ownership  of  the  property  must  re  ayerred  in  an  indictment 
FOR  LARCENY,  unless  soms  excuse  appears  and  is  ayerred  for  the 
omission,  as  that  the  owner  is  to  the  grand  jury  unknown. 
(2  Bishop  on  Criminal  Procedure,  section  707.)  Reed  ▼.  Com- 
monwealth.  ^ 641 

7.  Sufficient  averment  of  ownership  of  the  property,  in  the  in- 
dictment in  this  case,  was  that  the  money  and  effects  were  ^^the 
property  of  ike  Tennessee  River  BausJbet  Company,  2>.  W.  Bwan,  SettU 
Brothers,  and  others,'*'*  This  uas  stiffleienUy  sa^lieit,  testing  it  by 
the  rule  that  "  no  indictment  is  insufficient,  nor  can  the  trial,  judg- 
ment, or  other  proceeding  thereon  be  affected  by  any  defect  which 
does  not  tend  to  the  prejudice  of  the  substantial  rights  of  the  de- 
fendant on  the  merits.''  (Criminal  Code,  section  129;  Common- 
wealth Y.  Megowan,  1  Metcalfe,  868.)    Ibid. 641 

IKPANCT— 

1.  A  deed  made  hy  an  infanJt  feme  covert  can  not  he  avoided  hy  her  on 
the  ground  of  her  infancy  when,  to  induce  an  innocent  purchaser 
to  niake  the  purchase,  she  and  her  husband  made  oath  before  s 
notary  that  to  the  best  of  their  knowledge  and  information  she 
was  then  more  than  twenty-one  years  of  age.  Schmitheimer  and 
wife  Y.  Eiseman 298 
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INFANCnr-^Oontinned.) 

2.  Kdther  infsiusy  nor  eovwrtare  can  exci»e  {MvticB  ^paSktj  of  -fruadn- 
Itnt  eo&Mahneni  or  nusr^rewntatioxi,  for  wilber  infniti  nor 
/mnm  timert  are  priviloged  to  practioe  fraoda  upon  innoeent  per- 
•ons.    (8  a  Monroe,  548;  14  B.  Monroe,  518.)    Ihid 298 

8.  RATinoA'EioHi>nmNOiNVdi3TOTi8NOB'BiiniiMe.   Petty  ▼.  Boberta.  410 

4.  A  BBABOirABLB  TODS  IB  ALLOWBD  AFIBB  THB  .Dm&lfT  OOKBB  rOP  AOK, 

loeu9  p<BnUenti4By  during  which  a  mere  acquieBcenoe,  withoat  un- 
equivocal acts  eBtabllBhing  a  clear  intenti<m  to  confirm  hk  oontnurt, 
will  not  operate  as  a  confirmation.  (Story  on  Contracts,  section  72.) 
Ihid ^ 410 

6.   What  is   NBGBSBART  to    OONSTXTUTB  a  BOTDINO    SATIFIOATIOR.—It 

need  not  be  a  precise  and  formal  promise;  but  it  must  be  a  direct 
and  express  confirmation,  and  substantially  (though  it  need  not  be 
in  form)  a  promise  to  pay  the  debt  or  fulffll  the  contract 

It  must  be  made  with  the  deliberate  purpose  of  aftmming  a  lia> 
bUity  from  which  he  knows  he  is  discharged  by  law,  and  under  no 
compulsion,  and  to  the  party  hinudf  or  his  agent. 

The  mere  fact  tliat  an  infant  does  not  disafBrm  a  contract  after 
he  is  of  full  age  is  not,  it  would  seem,  of  itself  a  confirmation ;  but 
this  fact  may  be  made  a  significant  circumstance  if  coupled  with 
a  continued  possession  and  use  of  the  property,  or  a  refusal  to 
redeliver  the  same,  and  an  assertion  of  ovmer^hip.  It  may  fre> 
quently  raise  by  implication  of  law  such  confirmation,  and  a 
promise  to  pay  for  the  property,  especially  if  either  this  intention 
and  a  promise  to  pay  must  be  presumed,  or  a  fraud. 

Any  act  of  ownership  after  full  age  may  have  this  effect,  but  it 
must  be  unequivocal.    (1  Parsons  on  Oontracts,  270.)   /WdL...  410 

"&   WhRN  THB  IKFAm'  MIFBT  RB8T0RB  BSVOHK  RB  IB  ALLOWBD  TO  ATOCD 

Bra  ooNTBAOT. — ^That  the  infant  most  restore  before  he  can  avind 
his  contract  is  the  universal  rale  where  he  has  been  guilty  of  deceit 
or  fraud. 

Where  he  has  by  fraudulently  representing  himself  of  age  in* 
dnced  another  to  deal  with  him,  if  he  afterward  Beeka  in  a  coort 
of  equity  to  avoid  his  contract,  he  most  reBtore  to  the  vendor  wliat- 
ever,  he  received. 

The  rule  is  different  where  he  has  been  guilty  of  no  fraad,  hia 
Tender  being  aware  of  his  disability,  and  especially  if  tiie  Tcndor 
procures  the  contract  to  be  made.  In  such  case,  if  the  infant  bad 
wasted  or  destroyed  the  pniperty,  he  might  be  allowed  to  aTcnd 
the  contract  without  the  restoration  of  it.  (Richardson,  Ac  t. 
Linney,  &c.,  7  B,  Monroe,  571.) 

But  if  an  infant  avoids  an  executed  contract,  he  must  restore  tbft 
consideration  received  by  him.     (2  Kent,  240.)    Ibid •«  410 
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7.  In  TBXBQAflB  THB  ZNVAIVT  MADE  AK  XXBOUtOmr  eORVRACT  TOR 'A  TRACT 

or  IjAHD,  which  tb  uncnnnED. — ^The  hdant  made  no  roiBrepresenta- 
tioiiB  U}  his  vendor  ns  to  his  age.  The  vendor  was  informed  before 
he  made  the  trade  of  his  disability,  and  vras  warned  not  to  trade 
with  him;  and  the  consideration,  agreed  to  be  paid  was 'excessive 
and  very  advantageous  to  the  vendor.  The  infant  took  poasesrion 
of  the  hind,  and  about  a  month  afterward  abandoned  it  and  leased 
it;  but  after  arriving  at  his  majority  he  did  not  collect  any  rent, 
and  wholly  repudiated  his  contract  In  this  action  by  the  vendor 
to  enforce  his  lien  and  a  specific  performance  of  the  contract,  the 
same  is  rescinded,  and  the  parties  are  required  to  account  equitably 
as  to  rents,  damages,  and  ameliorations.    Ibid 410 

8.  The  ubabb  of  the  uind  made  bt  the  infant  fbbbsntb  no  obbtaolb 

TO  A  RESCISSION. — ^Thc  court  say :  *'  But  if  a  restoration  of  the  prop- 
erty is  essential  to  avoid  this  executory  contract,  if  the  vendor  ever 
had  the  legal  title  to  it,  he  still  retains  it  He  has  neither  tendered 
a  deed  nor  alleged  his  ability  to  make  one.  So  that  upon  setting 
aside  of  the  contract,  having  the  legal  title  to  the  land,  the  lease 
will  present  no  obstacle  to  bis  regaining  possession  of  it ;  and  for 
what  waste  and  destniction  of  timber  may  have  been  committed 
by  the  infant  vendee,  over  and  above  the  improvements  he  may 
have  made,  he  should  be  held  liable.**     Ibid 410 

9.  Specific  exbcxttion  a  matter  of  sound  discretion  in  the  court. — 

The  specific  execution  of  a  contract  in  equity  is  not  a  matter  of 
absolute  right  in  the  party,  but  of  sound  discretion  in  the  court 
Hence  it  requires  much  less  strength  of  case  to  resist  a  bill  to 
perform  a  contract  than  it  does  on  the  part  of  the  plaintiff  to 
maintain  a  bill  to  enforce  a  specific  performance.  (2  Story^s  Equity 
Jurisprudence,  section  769.)     Ibid 410 

10.  When  the  court  will  not  decree  a  specific  performance. — 

Gourts  of  equity  will  not  decree  a  specific  performance  when  the 
eontract  is  founded  in  fraud,  imposition,  undue  advantage,  mis- 
take,  or  gross  misapprehension.  (2  Story's  Equity  Jurisprudence, 
section  750.)     Ibid 410 

11.  Adyantaoe  undult  obtained — Contract  ought  not  to  be  en- 

forced.— Tlie  advantage  unduly  obtained  by  the  vendor  in  this 
transaction  would  be  sufllicient  to  authorize  the  chancellor  to  with- 
hold  a  judgment  to  enforce  the  contract.     Ibid 410 

12.  Ihfanot  IB  an  available  defense  in  an  action  on  the  contract 

TO  enforce  a  joint  LiABiLrrv  against  him,  as  a  secret  partner, 
for  goods  purchased  ostensibly  by  his  co-defendant  on  the  false 
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INFAKOT— (Continaed.) 

represe&tatioiiB  of  the  infant  as  to  the  aolTency  of  his  oo-defendaat. 
in  order  that  they  might  both  profit  by  obtaining  the  goods.  Hie 
action  in  this  case  did  not  seek  to  avoid  the  sale  and  reclaim  the 
goods,  nor  even  to  recover  on  the  ground  of  frand.  Yinsen  ▼. 
Lockard  A  Ireland. 458 

18.  Tbb  TBmLBOB  OF  iNPAKCT  TO  AVOID  ooKTRACTB. — ^It  might  be  more 
wise  and  consistent  to  declare  no  contract  valid  on  account  off 
infancy  only,  but  to  pronounce  all,  except  those  for  neces8ariea» 
which  are  necessarily  binding,  toidabls  at  ths  infani^t  sUeUoti, 
(Perkins  on  Ckinveyancing,  sec.  12;  Tyler  on  Infancy  and  Cover- 
ture, 133,  468;  3  Barrow,  1804;  Breckinridge's  heirs  v.  Ormsby, 
1  J,  J.  Marshall,  241.)    Duvall  and  wife  v.  Graves,  Ac 461 

14.   A  WIFB*8  OSNSRAL    PBOFBRTT  DTTRIKe   HBR   DTFAKCT  KAT  BB  OOV- 

TEBTED  INTO  SEPARATB  B8TATB  by  an  antenuptial  settiement  and 
conveyance  to  a  trustee.    Ibid —•••••...••..••••  461 

INJUNCTION— 

1.  An  action  for  thb  modivioation  or  a  jthmmsst  and  rajooiiNO  ir 
is  neither  the  appropriate  nor  an  available  remedy  to  correct  crton 
of  the  circuit  court  which  might  have  been  grounds  for  a  reversal 
in  the  Court  of  Appeals.    McCown  v.  Macklin^s  executor.... ...  808 

8.   A  mSFBIBION  OF  THB  GLEBX  CAN  NOT  BB  OORRBCTBD  BT  AN  ACXIOR 

IN  BQUiTT  enjoining  and  praying  for  a  modification  of  the  jud^ 
ment    Ibid 808 

8.  Dbfbnses  disoovbrbd  afteb  thb  jijdoment  was  rbhdiuuux — A 
judgment  obtained  in  an  ordinary  action  can  not  be  annulled  or 
modified  by  an  order  in  a  proceeding  in  equity,  except  for  a 
defense  arising  or  discovered  since  the  judgment  was  rendered. 
Ibid 808 

4.  When  the  alleged  matters  of  defense  were  substantially  within  tiie 
knowledge  of  the  defendant  at  the  time  the  judgment  was  ren 
dered  against  him,  the  court  properly  dismissed  his  petition  in 
equity  for  a  modification  and  injunction  of  the  judgment^  on  the 
ground  that  such  defenses  were  discovered  since  the  judgment  was 
rendered.    Ibid ....—.  808 

IN8ANITT— 

1.  Tranaient  inaanUy^  produced  by  the  voluntary  act  of  the  aocosed, 
would  not  excuse,  but  at  the  utmost  would  only  extenuate,  tlie 
homicide  from  murder  to  manslaughter.  Blimm  v.  Common- 
wealth  880 
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INSURANCE— 

1.  LUENS    OR    IKBUBED   FBOPBBTT   BKrAIRBD  IV   UinUBOORDED   POUOm 

HOT  GOOD  AOAIH8T  BOHA  viDB  pnBCHASiEB& — *'A11  buHdlngs  insured 
by  and  with  said  company,  together  with  the  right,  title,  and 
interest  of  the  assared  to  the  lands  on  which  they  stand,  shall 
be  pledged  to  the  company,  and  the  company  shall  have  a  lien 
thereon  against  the  assared  daring  the  continaance  of  his  or  her 
policies.*' 

The  lien  attempted  to  be  created  by  the  foregoing  provision 
in  the  policy  did  not  extend  to  bona  fide  purchasers  of  insared 
property.    Eentacky  Farmers  Mutual  Ins.  Ck>.  ▼.  Mathers,  Ac..    28 

8«  Notwithstanding  the  foregoing  proyision  in  the  policy,  a  sale  and 
conveyance  of  property  insured  to  a  "bona  fids  purchaser  without 
notice  destroys  the  lien  of  the  insurance  company  for  the  payment 
of  the  premium  note  of  the  vendor  or  previous  owner.  (McCuUoch 
T.  Indiana  Mutual  Fire  Insurance  Company,  8  Blackford,  60; 
2  Carter,  645.)    Ibid 28 

8.  Hie  provision  of  the  charter  declaring  the  policies  of  the  company 
^oid  upon  alienation  of  the  property  insured,  except  in  particular 
contingencies,  means  only  that  they  may  thereby  become  void 
where  the  right  of  exoneration  is  not  waived  by  the  insurer,  and 
not|  at  all  events,  to  become  absolute  nullities  as  to  both  parties 
(Baer  v.  The  Phoenix  Insurance  Co.,  4  Bush,  242.)    Tbid 23 

4.  RsTROsPBorrvB  Iksurangeb. — In  fire  as  well  as  marine  insurances  a 
retrospective  insurance,  made  when  the  thing  insured  is  distant, 
and  its  status  unknown  to  either  party,  will  bind  the  insurer  for  a 
loss  occurring  before  the  date  uf  the  contract  The  Security  Fire 
Insurance  Company  of  New  York  v.  The  Kentucky  Marine  and 
fire  Insurance  Company .^ 81 

Ob  The  intention  to  make  the  insurance  retrospective  may  be  implied 
from  the  circumstances  under  which  it  was  made.     Ibid. 81 

C  Parol  oontract  to  msuBB. — A  contract  to  issue  a  policy,  or  an 
executory  agreement  to  insure,  may  be  binding,  according  to  the 
common  law,  without  any  written  memorial.    Ibid 81 

7.  Hie  provision  in  the  company's  charter,  '^  that  all  policies  and  con- 
tracts of  insurance  which  may  be  made  or  entered  into  by  said 
corporation  shall  be  subscribed  by  the  president  or  the  president 
yro  tern.,  and  signed  and  attested  by  the  secretary,  and  being  so 
rigned  and  attested  shall  be  binding  and  obligatory  on  the  said 
corporation  without  the  seal  thereof,  according  to  the  tenor,  extent, 
and  meaning  of  such  policies  or  contracts,"  does  not  change  or 
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INSURANCE— (Oontinned.) 

repeal  tlie  oommon  Uw  in  retpeet  to  execatory  txmtndi  for 
inBarBUce  or  for  polidM. 

The  words  ''ill  policies  or  oontrBCts  of  insaniace**  import  iKs- 
cnted  insarsnoes,  and  not  executory  contracts  for  policies  or  for 
insorance.    Ihid 81 

8l  Ooorts  of  equity  will  not  only  specifically  enforce  an  oral  con.iact 
for  a  policy;  but,  hairing  jurisdiction  for  specific  enforoennvit, 
will,  to  avoid  unnecessary  circuity,  adjudge  the  damages  joa^  ss 
if  a  policy  had  been  executed,  and  an  action  had  been  brought  oo 
it  for  the  loss  of  the  thing  thereby  insured.    Thid^ 81 

t.  WaB  dobs  not  nrSSOLYK  THS  OOMTRACT  of  nratTRAKCB  BETWKRN 1 HCH* 

moAL  BNBMIB8. — The  New  Turk  Life  Insurance  Company  of  New 
Tork,  through  Garland,  its  local  agent  at  L3^chburg,  Virginia, 
in  consideration  of  $181.60  paid  March  18,  1858,  and  the  same 
amount  to  be  paid  the  same  day  in  each  succeeding  year  for  the 
term  of  his  natural  life,  insured  the  life  of  Rey.  James  C  Cloptoa, 
a  resident  of  Virginia,  for  the  benefit  of  his  wife  and  children,  in 
the  sum  of  five  thousand  dollars,  Clopton  died  in  May,  1864, 
after  paying  all  the  premiums  payable  before  March  18,  1862,  but 
not  actually  paying  the  premiums  for  1862,  *68,  '64. 

The  policy  contained  a  stipulation  that  in  case  of  failure  to  pa; 
the  premium  on  the  specified  day  in  each  year  '*  the  company  shall 
not  be  liable  to  the  pa3rment  of  the  sum  insured,  or  any  part 
thereof;  and  this  policy  shall  cease  and  determine.**  The  pre- 
mium for  March  18,  1862,  after  the  commencement  of  the  war, 
was  tendered  to  and  refused  by  said  agent  Instead  of  reoeiTuig 
the  premium  said  agent  took  a  bond  for  its  payment  with  intaresi 
at  the  end  of  the  war. 

The  wife  and  children  of  the  assured  sued  and  recovered  judg 
ment  in  the  Daviess  Circuit  Court  against  the  company  for  tiie 
amount  of  the  insurance  after  deducting  the  last  three  unpaid 
premiums.  TTuU  judgment  u  affirmed.  New  Tork  Life  Insuraacs 
Company  y.  Clopton,  &c. «»  179 

10.   THB  NON-PATICENT  OF  THB  LAST  THRKB    FREICinCS    DID    NOT  AyOED 

THE  POLICY. — However  lawful  the  condition  of  avoidance  si 
prescribed  in  this  case  may  be  admitted  to  be,  it  is  in  effeet  a 
forfeiture  which  ought  not  to  be  favored. 

To  subject  to  forfeiture  all  the  premiums  paid,  as  well  as  tiie  tft 
thousand  dollars  for  the  loss  of  life,  would  be  harshly  and  unrea- 
sonably penal,  for  no  better  cause  than  the  inevitable  non>prec»e 
payment  of  another  installment  of  premium  which  the  law  pie- 
vented  the  company  from  a  right  to  receive. 
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None  of  the  partloB  eaa  be  preromed  to  have  oontem  plated  snch 
disabling  war,  or  to  have  intended  by  the  oondition  of  avoidance 
more  than  tduniarp  failure  to  pay  when  there  woe  a  legai  ability  to 
receive  the  premium. 

As  the  company  coald  not  lawfully  have  collected  the  premium, 
and  may  have  lost  it  by  insolvency  or  confiscation  had  it  been  paid 
to  Garland  in  money,  the  tender  as  made  and  the  sulistitated  bond 
as  executed  may  be  regarded  as  equivalent  to  actual  paymoit,  and 
may  have  been  as  beneficial  to  the  company,  and  by  its  security 
even  more  so. 

The  refusal  to  accept  the  tender  for  the  year  1862  dispensed  with 
a  formal  repetition  for  the  years  1868-4,  and  moreover  it  may  b^ 
inferred  from  Garland's  testimony  that  bonds  were  given  for  those 
years  also. 

Having  received  all  the  premiums  in  Virgima  currency  and  paid 
it  over  to  the  company  without  objection,  Ghu*land's  authority  to 
receive  might  be  presumed  by  the  assured,  and  the  fact  that  Vir- 
ginia was  the  place  of  payment  might  have  implied  that  the 
currency  of  that  state  at  the  time  of  payment,  however  it  may  have 
been  changed  and  depreciated,  would  have  been  received  by  the 
company.    Pnd 179 

11.  Thb  rbsidkncb  of  thb  insurance  comfant  in  New  York,  and  of 
Garland,  its  agent,  and  Clofton,  the  assured,  in  Yiroinia, 
ICADB  them  technical  eneiobs. — The  war  interdicted  all  commer- 
cial intercourse  between  such  antagonist  parties.     JTbid, 179 

18.  The  war  did  not  avoid  a  frb-ezistino  valid  contract  which  a 

flINOLB  act,  such  AS  THE  PAYHENT  OF  A  DEBT,  MIGHT  PERFORM. — 

In  such  cases  a  suspension  of  remedy  during  the  war  was  the  con- 
sistent and  only  legitimate  effect  of  the  war  on  such  contracts. 

Ihid .•...  179 

18.  The  reason  for  dissolution  in  partnerships  and  affreightments  is 
inapplicable  to  contracts  which  may  be  performed  by  a  single  act, 
or  by  periodical  acts  between  which  there  is  nothing  to  perform, 
and  consequently  no  certainty  of  performance.    Und 179 

14.  In  this  case  the  insurance  was  an  executed  oitirety  for  the  prescribed 
"term,**  and  the  only  performance  which  could  devolve  on  the 
underwriter  was  to  pay  the  stipulated  amount  of  five  thousand 
dollars  in  the  event  of  the  loss  insured  against,  fulfillment  of  which 
was  not  a  continuir^  act,  but  a  single  aet  of  a  cemtinuing  contract, 
IMd.^ ^ '. 179 

16.  The  consideration,  though  payable  in  annual  installments,  was  yet 
an  entirety  also,  and  full  performance  was  not  as  defined  of  that 
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INSURAKCB~(Ck)iitinaed.) 

kind  technically  styled  continuing,  and  consequently  the  war  did 
not  dissolve  the  contract  on  any  sach  ground  ss  that  on  whidi  It 
would  haye  diasolved  a  contract  of  partnership  or  afiEreightment^ 
JTWi. ^  17« 

16L  While  the  war  revoked  Garland's  authority  to  negotiate  policies,  it 
did  not  revoke  his  power  to  receive  premiums  for  policies  preri- 
ously  issued.  The  war  did  not  therefore  prevent  a  legal  payment 
to  Gku'land  in  Virginia.  But  if  he  had  received  it  he  could  not 
l^;ally  have  paid  it  to  the  company  in  New  York.  (Ward  v.  Smith, 
7  Wallace,  452.)    Ibid 179 

INTEREST— 

1.  InTEBBST — How  TO    BB    OOMFlTrBD   WHBN    SEVBRAL    TAYWBSrTS  ABB 

iCADB. — The  several  payments  should  be  so  applied  at  their  dates 
as  first  to  discharge  the  interest  which  had  already  accrued  on  tlie 
debt  (Guthrie,  &c.  v.  Wickliffes,  1  Harsh.  584;  Taylor  v.  Knox, 
6  Dana,  470.)    Riddle,  &a  v.  Lewis^ 198 

HrrERPLEADER— 

L.InTBSFLBADEB — ^^AOH  PABTT  INTBBPIAILDKD  HUffT,  WITHOUT  OOIXD^ 
BIOK,   CLAIM  A  BIGHT  IN  TBB    SUBJBCT    OB    CAUSE    OF  ACTION. ^Ih 

every  case  of  a  bill  of  interpleader  the  courts  in  order  to  prerent 
its  being  made  the  instrument  of  delay  or  of  collusion  with  one  of 
the  parties,  requires  that  an  affidavit  of  the  plaintiff  should  be 
made  that  there  is  no  collusion  between  him  and  any  of  the  other 
parties;  and  also,  if  it  is  a  case  of  money  due  by  him,  that  he 
should  bring  the  money  into  court,  or  at  least  should  offer  to  do 
so  by  the  bill.  (Story's  Equity,  section  809.)  Starling  ▼.  Brown, 
assignee,  &c IM 

2.  It  is  essential  also  in  every  bill  of  interpleader  that  the  plaintiff 
should  show  that  each  of  the  defendants  claim  a  right,  and  such  a 
right  as  they  may  interplead  for;  for  otherwise  both  of  the  defend- 
ants may  demur;  the  one  because  the  bill  shows  no  claim  of  right 
against  him,  and  the  other  because  the  bill  showing  no  claim  of 
right  in  the  co-defendant  shows  no  cause  of  interpleader.  (Story^ 
Equity,  section  821.)    Ihid^ ^....•.....•...•...•.  IM 

JEFFERSON  COURT  OF  COMMON  PLEAS— 

1.  The  Jefferson  Court  of  Common  Pleas  has  jurisdiction  of  a  pfo> 
ceeding  for  usurpation  of  his  office  by  the  commissioner  of  the 
Louisville  Chancery  Court  against  one  who  was  improperiy  ep* 
pointed  to  his  said  office  when  there  was  no  vacancy.  Smith  ▼. 
Cochran «••-  IM 


INDEX.  773 


Jefferson  Court  of  Common  Pleas — Jointure. 


JBPFER80N  COURT  OP  COMMON  PLBAB— (Continaed.) 

2.  TncB  or  filing  bill  of  kxgbftionb  m  thb  Jeffrrson  Cdubt  of 

GOMMOK  PlBAS  18  BXTSNDED  VBTGSD  SIXTY  DATB  AFTER  TEK  JUDO- 

marr  in  this  case. — ^The  judgment  was  rendered,  motion  for  a 
new  trial  overmled,  and  an  order  entered,  July  16,  1870,  giving 
tame  to  defendants  until  September  28,  1870,  to  prepare  their  bill 
of  exceptions.  By  proper  orders  the  time  was  extended  to  the  6th, 
8th.  and  16th  of  October,  1870,  when  the  bill  of  exceptions  was 
signed  by  the  court  and  ordered  to  be  made  part  of  the  record. 
There  was  no  objection  or  exception  to  any  of  these  orders. 

If  the  appellant  had  failed,  for  sixty  days  after  the  judgment, 
to  obtain  leave  to  file  the  bill  of  exceptions  at  a  subsequent  time, 
or  if  such  leave  had  been  given,  and  the  prescribed  time  had  passed 
without  any  further  action  on  the  subject,  the  right  to  file  bill  of 
exceptions  would  have  been  lost. 

The  court  say:  "But  we  do  not  understand  the  case  cited 
(Bailey  v.  Villier,  6  Bush,  27}  as  deciding,  nor  can  we  now  decide, 
that  the  common  pleas  court  had  not  power  by  proper  orders  to 
allow  appellant  time  to  file  his  bill  of  exceptions  beyond  sixty 

days  succeeding  the  judgment.    Downing  v.  Bacon,  &c 680 

8.  Objection  to  the  bill  of  exceptions  in  this  case,  bboause  not 

FILED  within  SIXTT  DATS  AFTER  JUDG1£ENT,  £3  REGARDED  AS  HAY- 
INO  BEEN  WAIVED  IN  THE  OOURT  BELOW. 

"  As  the  record  shows  that  when  the  bill  of  exceptions  was  ten- 
dered, and  the  last  order  extending  the  time  for  completing  and 
fling  it  was  made,  both  parties  appeared,  and  no  objection  was 
made  to  the  order,  nor  any  exception  taken,  the  objection,  now 
made  for  the  first  time,  in  this  court,  must  be  regarded  as  having 
been  waived  in  the  court  below,  and  the  bill  of  exceptions  is 
therefore  considered  as  properly  in  the  record.    Ibid 680 

JOINTURE— 

1«  EqniTABLE  JOINTURE. — A  Contract  whereby  the  intended  wife  agrees 
to  accept  a  provision  or  annuity  in  lieu  of  dower,  in  the  event  of 
her  surviving  her  husband,  is  generally  a  valid  equitable  jointure, 
which,  if  not  rendered  unavailable  without  her  consent,  will  bar 
her  right  of  dower. 

But  unless  it  appears  from  the  contract  that  the  parties  intended 
ihe  stipulated  provision  or  annuity  to  be  a  charge  on  the  lands 
or  other  particular  property  of  the  covenantor,  no  lien  will  be 
implied,  but  the  remedy  for  enforcing  the  contract  will  be  the 
same  as  upon  other  personal  obligations.  (2  Story's  Equity,  sec. 
1281 ;  2  Scribner  on  Dower,  page  411 ;  Drury  v.  Drury,  2  Eden, 
68 ;  Caruthers,  &c.  v.  Caruthers,  4  Brown^s  Chancery  Reports,  500.) 
Garrard,  &c.  v.  Garrard,  &c 486 
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JUDGMENTS^ 

1.  Void  jitdoxbmt. — ^The  Oonrt  of  Appeals  will  rerene  a  Toid  jod^- 

mflnt    Landrom  ▼.  Farmer —•.•.•...•..•«.... ^— ••••••    46 

2.  Ths  drtuU  oouH  has  power  to  adjudge  a  judgmeiU  void  for  the  piir> 

pose  of  enjoining  and  yacating  proceedings  onder  it  (Carpenter 
A  Origaby  v.  Strotber's  liein»  16  B.  Monroe,  289;  Jones  &  Kelly  t. 
Commonwealth,  2  Durall,  81.)    Ibid ^ ^....    46 

5.  A  perianal  judgment  loitkomt  eerviee  of  process  or  i^pearanoe  in  the 

Bic^on  is  totally  void,    Roberts  ▼.  Stowers. 295 

4.  All  pkoobsnkos  aud  salbs  ttndbr  a  toid  jirooinENT  arb  yoidi^ 
The  pnrchaser  of  land  nnder  an  ezecation  which  issued  on  a  void 
Judgment  acquired  no  right  by  reason  of  his  parchase.    Ihid^  296 

6.  An  action  vob  a  modification  of  thb  jitdoment  and  enjoining  it 

is  neither  the  appropriate  nor  an  available  remedy  to  correct  errors 
of  the  circuit  court  which  might  hare  been  grounds  for  a  reverBal 
in  the  Court  of  Appeals.    McCown  ▼.  Macklin's  executor. 808 

6.  Defensbb  dibootbrbd  after  thb  judombnt  was  bendbbbd. — A 

judgment  obtained  in  an  ordinary  action  can  not  be  annulled  or 
modified  by  an  order  in  a  proceeding  in  equity,  except  for  a 
defense  arising  or  discovered  since  the  judgment  was  rendered. 
Ibid 308 

7.  Judgments  of  a  former  term  can  not  be  corrected  I>y  the  Court  of 

Appeals,  but  it  can  correct  the  mistake  of  its  clerk  in  recording  a 
judgment.    Finnell,  &c  v.  Joneses  executrix,  Ac ^ 859 

8.  Judgments  of  the  Coubt  of  Appeals  abb  void  in  cases  where  no 

appeal  was  granted  by  the  inferior  court,  and  there  was  no  appemr> 
ance  of  the  appellee,  and  no  actual  or  constructive  service  on  him. 
Ibid 859 

9.  A  judgment  yacatino  and  sbttino  asidb  a  fobmbb  juneMBirr, 

under  sections  570  and  581  of  the  Civil  Code,  is  final,  and  subject 
to  appeal  and  revision  in  the  Court  of  Appeals. 

Sach  a  judgment  is  not  a  mere  interiocntory  order,  subject  to  be 
set  aside  by  the  same  court  at  a  subsequent  term,  nor  simply  a 
mmisterial  act ;  nor  covld  it  be*  revised,  as  an  ordinary  decision  of 
a  motion  for  a  new  trial  may  be,  on  an  appeal  from  the  judgment 
in  the  originsl  action ;  but  it  is  the  final  adjudication  of  Important 
rights  litigated  in  a  separate  and  independent  suit,  and  is  Uierefdre 
subiect  to  appeal  and  revision  in  the  Court  of  Appeals.     McCall 

▼.  Hitchcock — ftt5 

10.  '* Final  orders  and  judgments''  are  '*such  as  at  once  put  an  end 
to  the  action  by  declaring  that  the  plaintiff  has  either  entitled 
himself  or  has  not  to  recover  the  remedv  he  sues  for.'*  (S  Black- 
stone,  497.)    Helm,  &c.  v.  Short,  Ac 
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JUDGMENTS— (Contdnned.) 
11.  A  wdxaja  okdkb  OB  JUDGXKNT  ''either  terminates  the  action  itself, 
decides  some  matter  litigated  by  the  parties,  or  operates  to  direst 
some  right  in  such  manner  as  to  put  it  out  of  the  power  of  the 
court  making  the  order,  after  the  expiration  of  the  term,  to  place 
the  parties  in  their  original  position/'  (Haysville  and  Lexington 
Railroad  Company  v.  Punnett,  &c.,  15  B.  Monroe,  48;  Turnery. 
Browder,  &c.,  18  B.  Monroe,  826.)    Ibid. 628 

12;.  Jimmaarr  of  a  circtttt  ooubt  bbvebsinq  thb  judoxbnt  or  a 

COUKTT  COURT  DISMISSING  AS   AFPLICATIOK  FOB  ANEW   BOAD  is  a 

ftial  order  or  judgment,  and  an  appeal  may  be  prosecuted  from  it 
to  the  Court  of  Appeals.    Ibid 628 

18.   AfPBALS  PROSBOUTBD  19  THB  NAIIIS  OF  A  BEAD  PABTT. 

Judgmmit  of  r^9er»al  in  tuck  a  com  can  not  be  treated  as  Toid  by 
the  lower  court.    Spalding,  admV,  Ac.  t.  Wathen. ^.•.  659 

14.  Ths  judgmenU  of  all  eourU  of  competent  juriedietion  are  Innding 

upon  the  parties  thereto  until  rerersed  or  vacated  in  the  manner 
prescribed  by  law,  notwithstanding  irregularities  in  the  proceed- 
ings through  which  the  same  are  obtained.  (Canden  and  others 
▼.  Robertson,  2  Scammon,  608.)    Ihid 659 

15.  If  a  judgment  be  rendered  in  favor  of  or  against  a  feme  covert  suing 

or  defending  as  a  feme  eole,  or  in  favor  of  or  against  a  dead  man, 
which  would  be  manifestly  erroneous  as  soon  as  the  fact  shall 
appear,  the  error  could  be  corrected  only  by  the  court  which  ren- 
dered the  judgment.  (Case  v.  Ribelin,  1  J.  J.  Marsh.  30.)  Ihid^  659 

JUDICIAL  SALES— 

1.  CcnaaasioNKR^s  debd  madb  afteb  dbath  of  thb  PLAnniFF. — Such 
a  deed  made  to  the  plaintifiC,  who  was  the  purchaser,  on  notice 
without  revivor,  did  not  pass  the  legal  title. 

The  order  confirming  the  commissioner's  sale  did  not  import  a 
judgment  directiAg  a  conveyance. 

After  the  death  of  the  plaintiff,  who  was  the  purchaser,  withoat 
a  revivor,  or  an  original  or  supplemental  action  for  the  purpose  of 
acquiring  the  title,  the  court  was  not  authorized  on  the  mere  notice 
and  motion  to  order  a  conveyance  to  the  devisee  of  the  purchaser. 
Gill  V.  Hewett ^ 10 

S.  PUBCHASB  OF  ONB^S  OWN  LAND  AT  A  DEOGBBTAI*  8ALB — ^PUBCKAaBR  ]B 
BELEASED   FBOM   BONDS   FOB  PUBCHASB   PRICE  IN  THIS  OABB.      See 

opinion  and  response  of  the  court  for  the  facts  and  reasons  for  this 
decision.    Faris  and  wife  v.  Dunn,  &c •. 276 

8.  The  eurety  i$  eHli  required  to  litiffote  hie  lidbiUty  on  the  bonds  for  the 
purchase  of  the  land  as  if  substituted  to  the  place  of  the  principal. 
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while  the  principal  is  f  ally  released.  See  the  opinion  and  responn 
of  the  conrt  for  the  facts  and  reasons  for  this  decision.    Ibid^  876 

4.   AUf  PROCBEDINQS  AND  SALES  UNDIEB  A  YQID  JUDGMENT  ABB  VOID.— 

The  purchaser  of  land  under  an  execution  which  issued  on  a  Toid 
judgment  acquired  no  right  by  reason  of  his  purchase.  Roberts  ▼. 
Stowers 296 

5.  Pvreha»er$  under  tueh  taid  judgmerU  and  »aU  took  nothing  under 
their  purchases.    Brownfield,  Ac.  ▼.  Dyer,  Ac. 505 

6L  The  honde  executed  by  the  purehaeen  under  such  void  judgment  and 
sale  were  founded  on  no  consideration,  and  the  collection  of  the 
bonds  is  enjoined.    /&uL 605 

7.  The  defendant  can  not  ratify  the  judgment  €md  eale  of  his  slaves  after 
they  have  been  freed  by  amendment  to  the  Federal  constitutian, 
when  it  was  not  shown  that  the  purchasers  had  been  guilty  of  any 
act  of  bad  faith  in  the  transaction  which  would  authorize  a  ooait 
of  equity  to  compel  them  to  pay  for  property  to  which  they  ac- 
quired no  title  whatever,  and  not  even  possession.    Ibid^ 605 

S.  CknaoBSioNER's  sales  of  land  of  infants  must  be  made  in  purm- 
ance  of  notice.    Cofer  v.  Miller,  &c 5i5 

0.  The  NoncB  of  the  sale  must  be  in  pursuance  of  the  power  to  selL 
Ibid «  545 

10.  The  judqicent  dibbctino  or  authorizing  the  sale  kust  be  fob- 

sued. — In  this  case  the  commissioner  was  ordered  to  sell  the  land 
of  the  infants  on  credits  of  six,  twelve,  and  eighteen  months.  The 
commissioner  advertised  the  sale  as  prescribed  by  the  judgment. 
On  the  written  request  of  the  guardians  of  the  infants  the  commis- 
sioner sold  the  land  on  credits  of  one,  two,  and  three  years.  The 
purchaser  executed  bonds  accordingly ;  and  after  the  sale  had  been 
confirmed  by  the  court  at  the  same  term,  he  appeared,  and  on 
grounds  as  above  filed  moved  the  a)urt  to  set  aside  the  sale  and 
cancel  his  bonds.  The  judgment  of  the  circuit  conrt  overruling 
the  motion  of  the  purchaser,  on  his  appeal,  is  reversed,  with  in- 
structions to  the  circuit  court  to  set  aside  the  sale  and  cancel  the 
purchaser's  bonds.    Ibid, .'. 545 

11.  The  fubchasbr's  failube  to  object  to  the  oonfibication  of  the 

bale  of  the  land  was  a  watvesl  of  his  bight  to  bbbi8t  the 
PAYMENT  of  the  purchase  price  on  the  ground  that  suit  had  been 
brought  against  him  to  recover  a  part  of  the  land,  process  therein 
having  been  served  on  him  before  the  commissioner's  report  of  sals 
was  confirmed.    Huber  v.  Armstrong's  widow  and  hdrs... 590 
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JUDICIAL  SALES— (Contmned.) 

18.  Ttsva  tapesb  on  file  m  thb  suit  ik  whioh  the  baim  was  dbgbxbd 
OPERATE  AS  NOTICE  to  the  poTchaser  of  the  character  of  title  the 
court  was  offering  to  sell,  and  the  purchaser  can  not,  after  the  con- 
firmation of  the  sale  without  objection,  be  allowed  to  say  that  the 
title  was  not  a  good  one.    Ibid - 590 

18.  Such  title  as  the  infants  had  ob  owned  should  be  passed  to  the 
FURCHASEB  before  he  is  compelled  to  pay  to  their  guardian  the 
amount  bid  by  him.    Ibid.^ 590 

14.  Sale  beneficial  to  infants,  but  defectite  in  failing  to  pass 
theib  title. — The  judgment  of  the  circuit  court  rendering  the 
sale  absolute  and  requiring  the  purchaser  to  pay,  on  the  appeal  of 
the  purchaser,  is  reversed.  The  circuit  court  is  directed  to  require 
the  guardian  by  supplemental  proceedings  to  take  all  necessary 
and  proper  steps  to  render  valid  and  binding  the  decree  and 
sale;  and  when  that  is  done  to  compel  the  purchaser  to  make 
payment     Und 590 

JURISDICTION— 

1.  Jurisdiction  rightfully  acquired  for  one  purpose. — ^In  such  a 
case  the  circuit  court  was  authorized  to  entertain  jurisdiction  and 
grant  relief  as  to  the  whole  matters  thus  put  in  litigation.  Lan- 
drum  V.  Farmer.. 46 

8.  Agreed  case — Court  has  no  jxtrisdiction  of,  under  section  705 
OF  THE  CrviL  Code,  unless  an  AFFmAvrr  is  filed. — When  parties 
'*  agree  upon  a  case  containing  the  facts  upon  which  the  contro- 
versy depends  "  to  give  the  court  jurisdiction,  under  section  705  of 
the  Civil  Code,  it  must  appear  by  affidavit  that  "  the  controverBy 
is  real,  and  the  proceedings  in  good  faith  to  determine  the  rights 
of  the  parties."  (Jones  v.  Hoffman,  18  B.  Mon.  656.)  Canaday  v. 
Hopkins,  Ac 108 

8.  Ths  circuit  court  has  juriidietian  when  no  meh  affidavit  it  made  in  an 
agreed  ease,  where  the  agreement  only  substituted  a  brief  statement 
on  the  record  for  written  pleadings,  and  did  not  dispense  with 
proof  of  the  facts  upon  which  the  judgment  of  the  court  was 
sought  Although  such  a  mode  of  proceeding  was  irregular  and 
inconvenient,  the  court  had  jurisdiction  in  this  case.     Ihid^,,,  108 

4.   The  Court  of  Appeals  ?ias  jurisdiction  of  every  Jlnal  order  or  judgment 
'*  where  the  order,  judgment,  or  decree  relates  to  an  office,  fran 
chise,  or  freehold."     (Revised  Statutes,  art  1,  sec  1,  chap.  27, 
1  Stanton,  808.)    Smith  v.  Cochran  and  Commonwealth 147 

8.  State  courts  have  jurisdiction  to  enforce  liens  acquired  by  suits  upon 
property  fraudulently  conveyed  to  other  persons  by  a  bankrupt 
before  his  discharge.    Payne  &  Bro.  ▼.  Able,  &c 844 


778  INDEX 


Jniiidietion. 


JURISDiariOK— (Contiiiaed.) 

0.  JurUdictwn  ofiKa  court  in  attadyment  easei  depends  upon  the  actoil 
or  ooiuitnicHTe  service  of  process  upon  the  defendant,  and  not  npoo 
the  plaintSif  8  affidavit,  nor  upon  the  clerk*8  order.  (Allen  v. 
Brown,  4  Met  846.)    BaQey  v.  Beadles  ib  Bulinger 888 

7.  When  plaizitiff  is  not  BamrLBD  to  JUDGioBirr  agaihbt  a  ihetbiid- 

AUT  81CBVBD  WITH  A  BUMMOMB  IN  AHOTHEB  OOUNTT. — ^If  it  appetll 

from  the  petition  that  no  cause  of  action  is  set  forth  against  the 
defendant  served  with  the  summons  in  the  county  in  which  the  ac- 
tion is  brought,  it  would  be  erroneous  to  render  judgment  agaiiut 
a  defendant  served  with  a  summons  in  a  different  county.  (Fern- 
old  V.  Speer,  8  Metcalfe,  469;  CSvil  Code,  section  108.)  Megniar 
T.Rudy. 482 

%,  ^  U  shotdd  turn  ottt  from  the  proof  that  tho  plainUfffaUed  to  imub 
out  a  oauMo  of  action  against  the  defendant  served  with  the  sum- 
mons in  the  county  in  which  the  suit  was  brought,  it  would  be 
erroneous  to  render  judgment  against  a  defendant  served  with  a 
summons  in  a  different  county  when  he  pleads  to  the  juiisdictioo 
of  the  court    Ihid, 488 

9L  JlTDQlOENT   BT  DSFAULT  AGAINST  THB  DEFENDANT    SERVED    IN  TBI 

oouNTT  IS  NOT  OF  irsBLF  SUFFICIENT. — When  a  cause  of  action  is 
not  set  forth  in  the  petition,  or  is  not  made  out  by  the  pioof 
agiunst  the  defendant  served  in  the  county  in  which  the  action  ii 
brought,  a  judgment  by  default  against  him  will  not  confer  juris 
diction  or  authorize  the  court  to  render  a  judgment  against  another 
defendant,  who  was  served  in  another  county,  in  a  case  in  whidi 
the  latter  has  properly  pleaded  to  the  jurisdiction  of  the  oooit 
Ihid ^ ^483 

10.  AonON  IN  BqUITT  mat  be  BSOUGHT  in  ant  OOUNTT  IN  FROCBEDUraS 
ON  A  JUBTIOE*B   JUDGIIENT  AFTEE  RBTUBN  OF    *'  NO   PRaPKBTT.**— 

After  a  return  of  '*no  property  found  *^  on  an  execution  iasued  oo 
a  judgment  rendered  by  a  justice  of  the  peace,  an  equitable  actioa 
may  be  brought,  "  in  the  court  of  any  county  in  which  the  defendant 
resides  or  is  summoned,  for  the  discovery  of  any  money,  chose  in 
action,**  etc,  and  for  subjecting  same  to  the  satisfaction  of  the 
judgment  In  this  case  the  equitable  action  was  broaght  in  ft 
circuit  court    (CSvil  Code,  sec  474.)    Austin  t.  Payne,  Ac.«»  480 

11.  To  tubjcet  land  to  a  jtutice'$  judgmont  a  copy  of  the  judgment,  eie- 
cutlon,  etc.,  must  be  filed  in  the  circuit  court  cleiic^  office  of  tiM 
county,  and  an  execution  issued  by  the  circuit  clerk,  as  prwided 
In  section  846  of  the  Civil  Code,  (^eatherford  ▼.  Myers,  3  DavaU. 
91.)   md. 480 
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TURISDICTION--(Continned.) 

It.  The  ooart  having  no  jurlsdktion  because  the  warning  order  was 
Yoid,  the  judgment  and  sale  of  the  slayes  were  Toid.  Brownfleld, 
^bc.  y.  Dyer,  &c 605 

18.  Nothing  short  of  a  substantial  compliance  with  every  prerequisite 
will  giye  the  court  jurisdiction  of  the  property  sought  to  be  sub- 
jected.   Ibid 606 

14.  Mandaitus. — The  circuit  court  has  power  to  issue  a  mandamus 
against  the  ofScers  composing  the  board  to  examine  the  poll- 
books.    Clarke  y.  McEenzie,  &c. 528 

JUSTICES'  JUDGMENTS— 

1.  AcnO(N  IN  BQXTITT  ICAT  BB  BBOUOUT  IN  ANT  OOUNTT  IN  PBO0KEEDINO8 
ON  A  JUSnCS'S  JUDQKENT  AFTER  RBTUBN  OF  "  NO  FBOPEBTT.'' — After 

a  return  of  ^'no  property  found''  on  an  execution  issued  on  a  judg- 
ment rendered  by  a  justice  of  the  peace,  an  equitable  action  may 
be  brought,  **in  the  court  of  any  county  in  which  the  defendant 
resides  or  is  summoned,  for  the  discovery  of  any  money,  chose  in 
action,"  etc,  and  for  subjecting  same  to  the  satisfaction  of  the 
judgment.  In  this  case  the  equitable  action  was  brought  in  a  cir- 
cuit court     (Ciyil  Code,  sec.  474.)    Austin  v.  Payne,  &c 480 

2.  To  nthjeet  land  to  a  jtistice's  judgment  a  copy  of  the  judgment,  exe- 
cution, etc.,  must  be  filed  in  the  circuit  court  clerk's  office  of  the 
county,  and  an  execution  issued  by  the  circuit  clerk,  as  proyided 
in  section  846  of  the  Ciyil  Code.  (Weatherf ord  v.  Myers,  2  Duvall, 
91.)    Ibid 480 

KENTUCKY  UNIYERSITY— 

1.  The  act  to  consolidate  Kentucky  Uniyersity  and  Transylvania  Uni- 
versity (1  Session  Acts,  1865,  page  67)  provided,  in  effect,  that  the 
uniyersity  should  be  bound  to  refund  to  citizens  of  Mercer  County 
the  stock  sub8cril>ed  and  paid  by  them  for  endowing  the  institu- 
tion in  Mercer  County.  Held,  that  the  obligation  to  refund,  as 
provided  in  said  act,  applied  only  to  such  subscribers  as  were  at 
the  time  of  the  passage  of  said  act  permanent  residents  of  Mercer 
County.  (Stagg  v.  Curators  of  Kentucky  University,  Ms.  Op., 
Winter  Term,  1869.)    McAfee,  &c.  v.  Kentucky  University...  185 

f*AND— 

1.  Stock  in  bailboai)  companies  in  this  state  was  regarded  as  real 
estate  prior  to  the  passage  of  the  act  of  March  22,  1871,  declaring 
such  stock  personid  property.  (See  act,  page  352  of  this  volume.) 
Copeland  v.  Copeland,  Ac 849 
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LANDLORD  AND  TENANT— 

1.   A  TENANT  18  BOUND  TO  PAT  THE  BKNT  THOUGH  THE  FBKMIBBB  SHOCIA 

BB  DB8TR0TED  BT  iNBTiTABLB  OABUALTT. — ^Tlie  reason  for  this  role 
seems  to  be  that  as  the  tenant  has  expressly  covenanted  to  pay  the 
rent,  and  has  not  by  his  contract  provided  against  his  liability, 
notwithstanding  any  accident  by  inevitable  necessity,  the  law  csn 
not  interpose. 

In  this  case  the  tenant  of  one  room  or  apartment  in  a  building 
containing  several  rooms  is  held  liable  for  the  rent  of  his  room  for 
his  whole  term,  although  the  entire  building  was  destroyed  by  fire 
seven  months  before  the  expiration  of  his  term.  Helbum  &  Oo.  v. 
Mofford,  &C. 189 

8w  If  a  written  lease  contains  obligations  other  than  for  the  payment  of 
money  or  property  for  the  rent  of  the  leased  premises,  then  such 
writing  is  not  assignable  by  the  landlord  so  as  to  vest  a  right  of 
action  in  the  assignee  alone.    Ibid, 169 

8.  DeBTRBSS  NOT  AUTHORIZBD  WHEN  THE  AMOUNT  OF  THE  RENT  IB  TO  BB 

AflOEBTAiNED  BT  ABBTFRATiON. — ^The  Statute  Conferring  the  extrsor- 
dinary  power  of  proceeding  by  distress  for  the  recovery  of  rent 
does  not,  in  our  opinion,  contemplate  such  a  proceeding  when,  by 
the  agreement  of  the  parties,  the  sum  which  may  be  claimed  must 
first  be  ascertained  by  the  arbitration  and  award  of  persona  to  be 
selected  for  the  purpose,  and  where  no  such  adjustment  has  been 
made  or  sought  by  the  plaintiff.     Myers  v.  Mayfield........ 213 

4.  DUtreu  is  only  available  where  the  rent  sought  to  be  reoovered  Is 
due  and  reserved  in  money.     Ihid 21S 

6.    A  TENANOT  UNDEB  AN  AGBBBHENT  TO  FURCBA8E  18  NOT  SUBJECT  TO 

FORCiBLB  ENTRT  AND  DETAINER. — A  party  in  possession  under  an 
agreement  to  occupy  and  take  care  of  the  land  for  six  years,  urith 
the  understanding  that  he  might  secure  the  title  by  purchase  when 
he  should  become  able,  was  not  a  tenant  in  the  sense  of  the  statute 
providing  the  summary  remedy  of  forcible  entry  and  detamer 
against  a  tenant  holding  beyond  his  term.  Reeder  &  Kletta  ▼. 
Bell ^ 255 

tt.  The  statement  of  the  tenant  in  p-xsession,  under  an  agreement  to 
purchase,  that  he  was  not  holding  only  as  the  mere  tenant,  was  not 
a  renunciation  of  the  allegiance  of  an  unqualified  tenant  to  a  tech> 
nical  landlord.     Ibid 255 

7.  A  diadaimer  of  the  tenancy  more  than  two  years  before  the  date  of 
the  warrant  of  forcible  detainer  will  not  dispense  with  notice  to 
quit  The  tenant  was  entitled  in  this  case  to  six  months^  notice  to 
quit  or  surrender  possession.     Ihid 255 
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LAimiiORD  AND  TENANT— (Continued.) 
8l  Ihsuffigient  notigb  to  8UBRENDEK  FoesBssioH. — ^The  term  expired 
on  the  first  of  ApriL  A  notice  that  the  landlord  wonld  be  ready 
to  receive  the  possession  on  the  first  of  March,  and  wonld  expect  it 
then,  was  no  certain  notification  that  the  landlord  would  be  ready 
on  the  first  of  April,  and  would  then  expect  it  The  tenant  was 
not  therefore  certainly  notified  that  she  must  surrender  on  the  firs** 
of  April.    Ihid 265 

QL   a  LANDLOBD   ICAT  8TJB  FOR  RENT  AS  FOR  OTHER   DEBTS,   ANB  STILL 

DISTRAIN  OR  ATTACH  FOR  THE  SAME  RENT. — *'  Notwithstanding  the 
landlord's  right  of  action  and  remedy  for  the  collection  of  rent  as 
other  debts  under  the  Code,  he  may  still  avail  himself  of  his  dis- 
tress warrant,  or  attachment,  for  rent  upon  the  particular  grounds 
prescribed  by  the  statute.*'    Brandt  v.  Hyatt,  &c 868 

IOL  Before  issuing  an  attachment  for  rent  the  statute  makes  it  the  duty 
of  the  landlord  to  make  the  statement  on  oath  before  the  justice  of 
the  peace  and  execute  bond  as  prescribed  in  the  statute.  (See  Rev. 
Stats.,  sees.  4,  6,  art  2,  chap.  56,  2  Stanton,  92,  98.)    Ihid 868 

11.  But  it  is  not  made  the  duty  of  the  Justice  to  deliver  the  statement  on 
oath  or  the  bond  aforesaid  to  the  sherifiC,  nor  to  transmit  them  to 
the  clerk's  ofilce  without  notification  or  rule.    Ihid 868 

19.  The  mere  fact  of  the  absence  of  the  required  statement  on  oath  and 
bond  from  the  files  of  the  court  is  not  sufficient  to  repel  the  legal 
presumption  that  the  officer  performed  his  duty,  and  acted  within 
tiie  requirements  of  the  law  conferring  his  jurisdiction.    Fbid.  868 

18.  Motion  to  quash  return  of  sheriff,  and  the  bond  of  the  de- 
fendant TAKEN  AND  REl'URNBD  BT  HDC,  ON  THE  GROUND  THAT  THB 

JUSTICE  HAD  OMITTED  HIS  DUTY. -r- Although  this  motiou  involved 
the  assertion  of  a  merely  negative  proposition — ^that  the  statement 
upon  oath  and  the  bond  required  by  the  statute  were  not  made 
and  executed  before  the  justice  of  the  peace  before  he  issued  the 
attachment — ^the  issue  thus  raised  was  of  that  peculiar  kind  in 
which  the  party  relying  upon  an  alleged  omission  of  a  duty  should 
at  least  produce  such  evidence  of  the  fact  as  in  the  absence  of 
proof  to  the  contrary  would  afford  ground  for  presuming  that  the 
allegation  was  true.  (1  Greenleafs  Evidence,  sections  78-80; 
Brown  v.  Young,  2  B.  Mon.  26.)    lUd, 868 

14.  An  attachment  for  rent  unU  he  guashed  if  issued  before  the  required 

bond  is  given.  (Hutchison  v.  Ross,  2  Marshall,  849;  Drake  on 
Attachments,  sec.  115.)    Ihid, 868 

15.  THBSURinT  OF  A  TENANT,  iu  his  coveuaut  to  return  the  property  in 

good  order,  is  not  liable  for  damages  for  the  failure  of  his  prin- 
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LANDLORD  AND  TENANT— (Continued.) 

dpal  to  return  the  home  and  loi  at  the  expiration  of  the  tenn,  when 
poflsoMon  was  not  demanded,  and  no  readineas  for  poMeanon  wu 
ezpreaaed  by  the  lesson.     Kyle  v.  Proctor,  Ac - 498 

Itt.  It  was  not  the  duty  of  thk  tenaut  to  xjbaye  thb  houbx  ukoocu- 
PIKD  at  the  expiration  of  his  term,  without  demand  or  expressed 
readiness  for  possession  by  the  landlord. 

lliere  was  therefore  no  breach  of  the  covenant  to  return  iD 
retaining  possession  afterward,  as  the  tenant  did,  with  the  pre- 
■amed  consent  of  the  landlord.  The  continued  holding  by  the 
actual  tenant  with  the  tacit  consent  of  the  landlord  was  a  pr&- 
tumable  rerocation,  either  by  an  express  contract  with  the  tensnt 
without  the  surety's  oo>operation,  or  by  an  implied  tenancy  from 
year  to  year  beyond  the  range  of  his  covenant,  by  which  alone  the 
surety  was  bound.    Ihid 4M 

17.   AV  action  of  assumpsit  for  USB  AND  OOOUPATION  OF  LAND  CAN  HOT 

BR  iCAiNTAiNKD  whou  the  relation  of  landlord  and  tenant  has  never 
existed.    Richmond  and  Lexington  Turnpike  Co.  ▼.  Rogen....  S8% 

18L  UrUeu  ths  relatioruhip  of  landlord  and  Unant  anHed  at  9om$  periti 
between  the  parties,  there  can  be  no  implied  promise  to  pay  rent, 
and  without  the  existence  of  such  a  promise,  express  or  implied, 
an  action  at  law  can  not  be  maintained  and  rent  recovered  theraiB 
fOT  the  use  and  occupation  of  the  h&nd.     Ihid, • 5S2 

10.  If  thb  tkndbx  holds  under  an  oral  contract  of  purcha8b,  and 
by  refusing  to  comply  with  its  conditions  has  forfeited  his  equi- 
table rights  growing  out  of  the  same,  the  vendor  may  maintain  an 
action  to  recover  the  possession,  and  in  that  or  a  subsequent  action 
may  recover  for  mesne  profits.    Ihid, ^ 632 

fO.  But  if  thb  yendeb  did  enter  as  a  furcrassr,  whether  under  a 
written  or  verbal  contract,  his  refusal  to  comply  with  the  oondi- 
tions  or  terms  of  the  purchase  can  not  have  the  l^gal  effect  of 
converting  his  holding  as  purchaser  into  a  tenancy. 

When  a  man  holds  and  euhivatea  land  at  a  purekasmr,  he  holds 
and  cultivates  as  his  own,  and  not  aa  the  land  of  his  Tender. 
Ihid ^.. -.5W 

SI.  Use  of  an  undcproyed  bank  of  thb  Onro  Ritkr,  in  moobibo 

BAFTS,  will  not  CRBATB  TBB  RELATION  OF  LANDLORD  AND  TENANT 

between  the  riparian  owner  of  the  bank  of  the  river  and  the  owner 
of  the  rafts.    Hall  &  May  v.  Jacobs  A  Go. •.....«...••••..•  595 

S8.   AaSUMFSFT  CAN  NOT  BB  MAINTAINED  FOR  UBB  AND  OOOUPAnoir  Vnltm 

the  relation  of  landlord  and  tenant  has  existed  between  tlM  paitifli. 
and  not  then  except  upon  an  express  or  implied  promiaa  of  pay* 
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LANDLORD  AND  TENANT--(ContinuecL) 

ment  (Bogere  ▼.  Wiggs,  12  B.  Hon.  604;  Richmond  and  Laor- 
ington  Tarapike  Ck).  y.  RogerB,  7  Bush,  682;  Taylor's  Landlord 

and  Tenant,  sec.  686.)    Ibid 596 

28.  The  law  will,  under  certain  drcumstances,  imply  both  the  relation 
of  landlord  and  tenant  and  a  contract  to  pay  rent ;  but  generally 
no  such  implication  can  arise  if  there  was  no  tenancy  in  contem- 
plation between  the  parties.    Ibid, 595 

LICENSE— 
1.  Thb  right  to  oraht  LiCBirsBS  may  be  delegated  to  cities  and  towns 
by  the  legislature. 

Such  delegated  authority  must  be  strictly  construed  and  closely 
pursued.    Kniper  y.  City  of  Louisville.. 599 

LIENS— 
1.  Liens  on  inburbd  propbbtt  retained  in  unrecorded  policies  are  not 
good  against  innocent  bona  Jids  purchasers.    Kentucky  Farmers 
Mutual  Insurance  Company  y.  Mathers,  &c 28 

8.  Extension  ov  tdcb  to  redeebc  land  soij>  under  execution  is 

MERELY   A  WAIYBR    OF   THE   FORFETTURB  OF    THB  RIGHT  FOR    THB 

SPECIFIED  TIME,  and  does  not  have  the  effect  of  converting  the 
purchase  into  a  lien  to  secure  the  repayment  of  the  purchase- 
money.  (Southard  v.  Pope's  ex'r,  9  B.  Mon.  261.)  Ferguson's 
adm'x,  &c.  v.  Smith... 76 

8.  Purchase  of  land  at  execution  sale  bt  creditor  for  benefit 

OF  THE  debtor. — A  lien,  and  not  the  absolute  title,  is  acquired  by 
such  a  purchase  in  this  case.    Ihid 76 

4.  Discharge  tn  bankrttptct  does  not  prevent  creditors  of  the  bank- 
rupt from  enforcing  liens  acquired  in  the  state  courts  upon  prop- 
erty fraudulently  conveyed  to  other  persons.  Payne  &  Brother 
y.  Able,  &c. 844 

UMTTATION— 
1.  Statute  of  limitations,  when  it  will  and  when  it  will  nov 
run. — ^It  seems  now  to  be  authoritatively  settled  that  where  there 
is  a  concurrent  jurisdiction  in  the  courts  of  common  law  and 
equity,  the  ttatiUe  of  Umitations  may  in  aU  cotes  he  pleaded  toith  the 
tame  effect  in  the  one  ecmrt  as  in  the  other.  Clay's  administratrix 
y.  Clay 95 

9.  In  a  case  of  an  express  trust,  where  there  is  such  a  confidence  between 

the  parties  that  no  action  at  law  will  lie,  and  a  court  of  equity 
alone  has  jurisdiction,  the  statute  wiU  not  constitute  a  bar.  (Angell 
OB  limitations,  pp.  850-2.)    Ibid. 95 
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LIMITATION— (Continaed.) 
8.  The  Hatuts  mil  run  as  to  demandB  which  were  in  their  nature  • 
lending  or  borrowing  of  money,  or  a  deposit  of  money  to  be  loaned 
out  for  the  benefit  of  the  depositor ;  and  while  they  were  to  be 
held  in  the  nature  of  trusts,  still  an  action  at  law  in  the  nature  ot 
assumpsit  might  have  been  maintained.    Ibid 95 

4.   ACKNOWLEDOHEirr  OF  INDEBTBDNB88  AND  PROMIBB  TO  PAT  BT  LBT- 

TBR. — In  this  case  the  defendant,  by  a  letter  written  about  twelve 
years  before  the  action  was  commenced,  acknowledged  that  be 
had  a  certain  amount  of  plaintiffs  money  in  his  hands,  which, 
as  soon  as  he  could  get  his  business  in  a  condition  to  leave,  he 
would  take  to  plaintiff.  Sdd,  as  to  amount  named  in  the  letter, 
**that  demand  certainly  is  not  barred  by  the  statute  of  limitations, 
because  the  promise  is  in  writing,  and  this  action  is  brought  in  lesi 
than  twelve  years  after  the  promise  was  made,  or  the  letter  was 
written  and  delivered."    ITnd^ «    95 

8.  Thb  flTATDTB  BUNS. — When  a  person  holding  a  life-estate  in  prop- 
erty converts  the  entire  estate  to  his  own  use,  with  the  effect  of 
defeating  the  enjoyment  of  the  estate  in  remainder,  he  becomes 
immediately  responsible  to  the  remaindermen,  who  have  a  right 
to  recover  sgainst  him  the  full  value  of  their  estate ;  and  the  cause 
of  action,  which  consists  in  the  injury  to  the  estate  in  remaindw, 
accrues  as  soon  as  the  wrong  has  been  committed,  and  from  that 
time  therefore  limitation  runs.  (Coffey  v.  Wilkerson,  1  Met.  101.) 
Roberts  v.  Roberts 100 

6.  Thb  statutb  dobs  not  run  in  casbb  op  exprbss  trust. — ^Whcn 

the  property  is  sold,  whether  by  the  tenant  for  life  or  a  volunteer 
under  him,  with  the  assent  of  the  remainder-men,  in  order  that 
the  proceeds  may  be  held  in  lieu  of  the  property  for  the  ultimate 
benefit  of  the  owners  in  remainder,  the  transaction  will  constitute 
an  express  tnist  between  the  holder  of  the  fund  and  those  who  will 
finally  be  entitled  to  it;  and  as  in  such  a  case  there  is  no  advoae 
possession  of  the  fund,  the  trust  wUl  not  be  barred  by  any  length 
of  time.  (Hill  on  Trustees,  263;  Lewin  on  Trusts,  744;  17  & 
Mon.  446.)    Ihid 100 

7.  Thb  statutb  oommkncbs  to  run  whbn  thb  posbbbsion  or  thb 

trustee  bboomes  adybrsb. — In  case  of  an  express  continuing  tnut 
the  statute  of  limitations  does  not  begin  to  run,  as  against  the 
qtie  trust  and  in  favor  of  the  trustee,  until  there  has  been 
open  express  denial  of  the  right  of  the  former,  and  what  amounts 
to  an  adverse  possession  or  assertion  of  right  on  the  part  of  the 
latter.  (Hill  on  Trustees,  264;  Bohannon's  heirs  v.  Sthreshley's 
ex'rs,  2  B.  Mon.  437.)    Ihid 100 
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LIMITATION— (Continued.) 

8.  When  thb  statute  ookicenobs  to  run  against  an  action  fob 
fbopbbtt  unlawfully  taken  and  carbied  out  of  this  state  bt 
SOLDIERS. — In  this  case  a  mare  was  forcibly  taken  by  soldiers*  and 
Oftrried  to  and  sold  in  the  state  of  Ohio.  A  remote  vendee  of  the 
soldiers  in  1867  bniught  the  mare  and  its  two  colts  back  to  Ken- 
tacky.  In  1869  this  action  was  brought  by  the  owner  against  the 
party  then  in  possession,  after  demand  and  refusal,  for  the  wrong- 
ful conversion  of  the  mare  and  its  issue  since  the  capture.  Blaid, 
the  &tatuU  of  limUationa  did  not  bar  this  action : 

Firat^  because  the  immediate  removal  of  the  mare  and  of  the 
captors  from  Kentucky,  and  continued  retention  of  the  mare  in 
Ohio,  prevented  the  running  of  the  statute. 

Second^  the  action  being  against  the  defendant  for  his  own  con- 
version only,  the  statute  did  not  beg^n  to  run  in  his  favor  until  a 
cause  of  action  had  accrued  against  him  by  his  refusal  on  demand 
to  surrender  the  mare  only  about  two  years  after  the  return  to 
Kentucky.    Buffington  v.  Ulen 231 

0.  Limitation  runs  against  the  iinx>B8ER  from  the  accrual  of  his 

RIGHT  OF  action,  OR  THB  DATE  OF  THE  PAYMENT  OF  THE  BILL  BY 

HIM. — The  right  of  action  of  the  indorser  against  those  who  are 
bound  before  him,  on  their  implied  liability  to  him  resulting  from 
his  payment  of  the  bill,  will  not  be  barred  until  five  years  after  the 
date  of  his  payment.    Bowman  v.  Wright 875 

10.  BTATUTOBY  BAR  PREVENTED  BY  REMOVAL  OF  THE  PROPERTY,  WRONG- 
FULLY TAKEN,  FROM  THB  STATE.     Buffiugton  V.  Uleu 281 

Reeves  v.  Trigg 885 

11.  Merchant  and  merchant — Actions  on  accounts,  when  barred. — 
An  action  upon  an  account  concerning  the  trade  of  merchandise 
between  merchant  and  merchant  is  barred  by  five  years*  limitation. 
Beam's  adm*r  v.  Van  Ingen 426 

18.  An  action  on  a  merchant's  account  against  an  ordinary  customer  is 
barred  by  one  year's  limitation.    Ihid 426 

18.  The  cause  of  action  for  a  balance  on  mutual  accounts  between  mer- 
chants shall  commence  at  the  date  of  the  last  proved  item  in  the 
acoocnt  sued  on.  (Sees.  2,  8,  6,  art.  8,  chap.  68,  Revised  Statutes.) 
Ihid 426 

14  Merchant  tailors  must  be  deemed  merchants.    Ihid 426 

IS.  Surbty  paying  the  debt — ^ms  right  of  action  accrues  against  his 
principal  and  against  his  co-sureties,  for  the  debt  or  for  contribu- 
tion, for  each  payment  at  the  date  thereof.    (Revised  Statutes,  sec.  7, 

Vol.,  Vli.— 51 
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LIMITATION— (Contiiiaed.) 

chap.  97.)  He  may  sue  a  co-surety  separately,  or  as  a  joint  deCettd- 
ant  with  the  principal,  when  and  as  often  as  he  makes  payments. 
Robinson  y.  Jennings. ^  680 

16.  FiTB  TBARS'  LDOTATION  WILL  BAB  SUBBTT^S  BIGHT  09  ACTIOR  against 

his  principal  and  co-sareties,  on  the  implied  contract  to  pay  or  con- 
tribute.    (Reyised  Statutes,  sec.  3,  art  3,  chap.  63.)    IHd, 680 

17.  "  A  BUBBTT  FOB  AN  EZBCUTOB,  AmOlOSTBATOB,  OOABDIAN,  OB  CCTBA- 

TOB,  OB  FOB  A  SHBUFF  TO  WHOM  A  DBCEDKRT^a  B8TATB  HAS  BBDT 

TBAN8FBBBBD,  shall  be  discharged  from  all  liability  as  such  to  a 
distributee,  devisee,  or  ward,  when  five  years  shall  have  elapsed 
without  suit  after  the  accruing  of  the  cause  of  action,  and  after  the 
attaining  of  full  age  by  the  devisee,  distributee,  or  ward;  but  the 
laches  of  one  shall  not  affect  the  right  of  another.^*  (Revised  Stat- 
utes, section  13,  chapter  07,  2  Stanton,  400.)  Priest,  &c  v.  Warren 
and  wife... 638 

18.  ThB  FOBROOma  STATUTE  BUH8  AGAINST  MABBIZa>  WQHBN,  and  is  UOt 

qualified  by  chapter  63  of  the  Revised  Statutes  concerning  limita- 
tion of  actions,  so  as  to  render  the  savings  therein  provided  in 
fAVOT  of  married  women  applicable  in  cases  against  sureties,  pro- 
vided for  by  said  section  13,  chapter  97.    Ibid. 688 

10.  DbATH  of  CLAnCAMT   OF  PKEBONALTT  DOBS  NOT   STOP  THB  8TAT0TS 
FBOH  BX7NNING. 

WJien  the  statute  heffins  to  run  in  the  life-time  of  the  claimant  of 
personalty,  it  is  not  interrupted  by  his  subsequent  death. 

J[f  the  cause  of  action  did  not  accrue  in  his  life'time,  it  does  not 
commence  running  until  after  administration  upon  his  estate. 

But  if  the  cause  of  action  accrued  before  the  death  of  the  eUdmtmt, 
the  interval  that  elapsed  after  the  claimants  death,  before  admin- 
istration upon  his  estate,  is  not  excluded  in  the  computation  of  the 
time  necessary  to  complete  the  bar.  (1  Bibb,  181 ;  8  Bibb,  537; 
8  B.  Hon.  41 ;  13  B.  M(m.  400.)    Hull  ▼.  Deatly's  adm'r.. 687 

80.    A  NBW  SUIT  MAT  BE  OOMMENOBD  WITHIN  ONE  TBAB. —  Whm^  a  SuU 

has  been  commenced  within  the  time  limited,  and  that  expires,  and 
the  suit  abates  by  the  death  of  the  plaintiff,  if  another  suit  is  com- 
menced within  a  year  after  the  abatement,  it  comes  within  the 
equity  of  the  proviso  in  the  statute  allowing  a  new  action  to  be 
brought,  in  certain  cases,  within  a  year  after  the  expiration  of  tlie 
time.     (Baker  v.  Baker,  13  R  Mon.  400.)    Ibid. 887 

H.  PlaLNTIFF^S    BEPBESENTATTVES    MUST    BEVTVE  WITHIN   THB  TBAIL— 

Civil  Ck)de,  section  570:  *'An  order  to  revive  an  aetkm  in  the 
name  of  the  representatives  or  successor  of  a  plaintiff  may  be  madG 
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LIMITATION— (Continued.) 

forthwith,  but  shall  not  be  made  without  the  consent  of  the  de- 
fendant after  the  expiration  of  one  year  from  the  time  the  order 
might  have  been  first  made;  except  that  where  the  defendant  shall 
also  have  died,  or  his  powers  have  ceased  in  the  mean  time,  the 
order  of  revivor  on  both  sides  may  be  made  in  the  period  limited 
in  the  last  section."    Ihid ft87 

Ml   IjQS  FBNOEN8  IS  LOST   IT  THB  ACHON   IS   NOT  RBVTVED  WITHIN  'THS 

TEAB. — If  the  personal  representatives  of  the  plaintiff,  in  an  action 
for  personalty,  fail  to  revive  his  action  within  the  year,  having 
parted  with  a  valuable  consideration,  the  purchasers  of  such  prop- 
erty, without  notice  of  the  suit,  can  not  be  treated  as  purchasers 
pendente  lite.    Ibid 68<^ 

88.  The  LEOAii  effect  of  the  death  of  the  plaintiff  was  an  abate- 
ment.— The  usual  practice  is  not  to  have  an  order  of  abatement 
entered,  but  to  let  the  cose  remain  on  the  docket  for  revivor  within 
a  reasonable  time ;  but  if  no  steps  are  taken  to  revive  within  such 
time  it  is  stricken  from  the  docket.  (See  (Tivil  Code^  sees.  657-578.) 
Ibid. 687 

1.  Lis  pendens  is  lost  if  the  action  fob  pebsonaltt  is  not  bevtved 
WITHIN  the  yeah. — If  the  personal  representatives  of  the  plaintiff^ 
in  an  action  for  personalty,  fail  to  revive  his  action  within  the 
year,  having  parted  with  a  valuable  consideration,  the  purchaseit 
of  such  property,  without  notice  of  the  suit,  can  not  be  treated  as 
'pvit^[iaAQr%  pendente  lite.    Hull  v.  Deatly^s  administrator.  ^ 687 

LOUISVILLE  CHANCERY  COURT— 

1.  The  LouismUe  Ohanoery  Court  i»  a  legislative  courts  ''subject  to 
repeal,  and  its  jurisdiction  to  enlargement  and  modiflcaticm,  by  the 
(General  Assembly."  (Constitution,  article  4,  section  40.)  Smith 
V.  Cochran  and  Commonwealth 147 

9.  The  chancellor  of  said  court,  after  the  passage  of  the  act  of  1865, 
and  before  the  passage  of  the  act  of  1871,  had  no  jurisdiction  over 
the  office  of  commissioner  of  said  court,  but  only  a  supervisory 
power  over  his  conduct.    Ibid 147 

MAITDAMUS— 

1.  BoABD  TO  EXAMINE  POLL-BOOKB  may  be  compelled  by  mandamus  to 
issue  a  certificate  of  election  to  the  party  who  may  be  entitled  to 
receive  it.    Clark  v.  McKenzie,  Ac •« 528 
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MARRIAQB-. 

1.   BlATBB    could    hot  OOHTRAOT   LBQITIMATB  XABBtAGBB   UMDKB  TBI 

ZJkWB  OF  THIS  BTATB,  noT  ooiild  thdr  oohabitadon  and  reoognitioo 
of  each  other  as  hosband  and  wife  in  a  state  of  slavery  oonstitote 
iheir  onion  a  marriage  de  /aeto,  (Stewart  v.  Honchandler,  Ae^ 
3  Bnsh,  278.)     Swing  ▼.  Bibb,  Ac 664 

8L  No  LBOAL  BIGHTS  COULD  BB  AOQUIBBD  UHDBR  SUCH  OONBBCTIORB  bj 

the  parties  thereto,  nor  by  their  ofbpring.    Thid ^ 654 

8.  Slaves  holding  the  relation  of  psan  hnsband  and  wife,  by  their 

emancipation  became  cooipetent  to  contract  marriage  by  cohabita- 
tion and  recognition,  onder  the  common  law,  before  the  adoption 
of  the  Revised  Statutes.    Ihid, ^  654 

4  RATIFtGATION    OF  SUCH    MABBIAGB    BKFOBB   THB  ADOPnOB    OF  THB 

Revised  Statutes. — More  than  a  yearns  continuous  residence 
together  and  cohabitation  as  man  and  wife,  holding  themselvei 
out  to  the  world  as  such,  by  such  parties,  after  their  emancipation 
and  before  the  adoption  of  the  Revised  Statutes,  is  held  to  be  a 
valid  ratification  and  confirmation  of  a  contract  of  marriage  made 
before  their  emancipation,  which  was  not  binding  at  the  time  be-' 
cause  of  the  incapacity  of  the  parties  to  contract  at  alL    Ibid,  654 

S.  BbOOBD  ICABBIAOB  AFTEB  SUCH  BATIFIOATION  WAS  VOnX — Although 

mere  cohabitation  and  reputation  as  husband  and  wife  would  not 
nnder  the  common  law,  nor  the  laws  of  this  state  before  the  adq»- 
tion  of  the  Revised  Statutes,  afford  sufficient  evidence  of  marriagB 
to  sustain  a  proeecution  for  bigamy,  yet  these  circumstances,  taken 
in  connection  with  the  declarations  of  the  parties,  would  so  far 
render  a  marriage  valid  as  to  make  a  second  marriage  void,  if  not 
criminal.     Ihid  .^ • 654 

MERCHANTS— 

1.  MbBCHABT  ABD  MEHCUABT — AcnOBB  OB  ACOOUBTS,  WHBB  BARBEIX — 

An  action  upon  an  account  concerning  the  trade  of  merchandise 
between  merchant  and  merchant  is  barred  by  five  years*  limitatiaQ. 
Heam^s  administrator  v.  Van  Ingen -  426 

9.  An  action  on  a  merchant's  account  against  an  oidinaty  coatomer  is 

barred  by  one  year's  limitation.    Ihid • •••—  426 

8.  The  cause  of  action  for  a  balance  on  mutual  accounts  between  mer- 
chants shall  commence  at  the  date  of  the  last  proved  item  in  the 
account  sued  on.  (Sees.  2,  8,  6,  art  8,  chap.  63,  Revised  StatnteL) 
Ibid 426 

4  Mbrchant  TAILORS  must  be  deemed  merchants.    Ibid. 426 
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mLITABY  AUTHORITY— 
1.  CMor  of  mUitary  authorUy  is  not  suffident  to  excose  those  who  par- 
tidpate  in  shooting  dtizens.    Edgerton  ▼.  Commonwealth.^...  143 

8L  THB  owner  hat  RBOOYSB  PROPKBTT  UNLAWFULLT  TAXBN  BT  SQL- 

xiiEBS. — In  this  case  a  mare  was  f  ordbly  taken  by  soldiers,  and 
carried  to  and  sold  in  the  state  of  Ohio.  A  remote  vendee  of 
the  soldiers  in  1867  brought  the  mare  and  its  two  colts  back  to 
Kentacky.  In  1869  this  action  was  brought  by  the  owner  against 
the  party  then  in  possession,  after  demand  and  refusal,  for  the 
wrongful  conyersion  of  the  mare  and  its  issue  since  the  capture. 
Held,  the  statute  of  limitation  did  not  bar  this  action  : 

First,  because  the  immediate  removal  of  the  mare  and  of  the 
captors  from  Kentucky,  and  continued  retention  of  the  mare  in 
Ohio,  prevented  the  running  of  the  statute. 

Second,  the  action  being  against  the  defendant  for  his  own  con- 
version only,  the  statute  did  not  begin  to  run  in  his  favor  until  a 
cause  of  action  had  accrued  against  him  by  his  refusal  on  demand 
to  surrender  the  mare,  only  about  two  years  after  the  return  to 
Kentucky.    Buffington  v.  TTlen 281 

9m  ImFRBBSMEKT  WTTMOUT  proof  of  JU8TIFTINO  BMERQENCT  OR  TBNDKB 

OF  00MPEZT8ATION  did  uot  deprive  the  owner  of  his  right  of  prop- 
erty.   Reeves  v.  Trigg. 885 

ii  A  subsequent  sale  by  the  Federal  Government  of  a  mare  so  captured 
or  impressed  passed  no  right  that  the  government  did  not  possess. 
md ^.  885 

5.  A  sale  by  the  purchaser  at  such  government  sale  could  pass  no  better 
title  than  he  himself  owned.    Ibid 885 

6L   BTATUTORT  bar  FRJCVJCNTKU   BT  RBMOVAL  of  the  MARE   FROM   THE 

STATE. — A  mare  was  taken  from  the  plaintiff,  in  the  court  below, 
in  Union  Ck>unty,  Kentucky,  in  August,  1862,  by  an  Indiana  cap- 
tain, who  became  a  purchaser  of  the  mare  at  a  sale  made  by  the 
Federal  €k>vemment.  In  1869  the  plaintiff,  finding  the  mare  in 
Shelby  County,  Kentucky,  in  possesdon  of  a  sub-vendee  of  the 
captor,  brought  this  action  for  her  recovery.  On  the  issue  of  the 
statute  of  limitations  the  court  say : 

"The  jury  had  a  right  to  infer  that  a  removal  of  the  mare  from 
this  state  so  obstructed  the  plaintiffs  remedy  for  restitution  as  to 
prevent  the  statutory  bar."  Judgment  for  the  recovery  of  the  mare 
is  Harmed.    Ibid...,.^ 885 

MIBPRISIOK  OF  THE  CLERK— 

1.  A  laaPRisioN  of  the  clerk  can  not  be  oorreoted  bt  an  action 
IN  EQUiTT  enjoining  and  praying  for  a  modification  of  the  judg- 
ment   McCown  V.  Macklin's  ez'r 808 
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inSTAEES— 
1.  An  appetU-htrnd  toot  eeoBCttted  hf  fnutahe  in  tJie  court  below  soptf- 
fleding  the  personal  judgment  against  the  defendant ;  but  within 
three  days  afterward  the  chancellor  permitted  the  appellants  to 
■libstitate  another  bond  for  snperseding  only  the  judgment  sos- 
tuning  the  attachment  and  subjecting  the  attached  propertj. 
AU,  that  no  right  of  the  appellees  was  prejudiced  by  the  ezeoa- 
tion  of  the  first  bond.  Tlie  personal  judgment  is  affirmed  without 
damages,  and  the  residue  of  the  judgment  is  reyersed.  Rosa,  Ac 
T.  WOson,  Peter  &  Ck) 29 

&  Aj<teration  in  a  kotb  to  correct  a  laffTAXK—The  holder  of  the 
note  has  no  right  to  make  an  alteration  to  correct  a  mistake,  unless 
to  make  the  instrument  conform  to  what  aU  the  partiet  to  it  agreed 
or  intended  it  ehould  have  been;  but  this  much  he  can  do  without 
destroying  the  legal  efficacy  of  the  writing.  (Hervey  t.  Herrey, 
16  Maine,  857;  Parsons  on  Bills  and  Notes,  569,  570.  571.)  Duker 
▼.  Franz 278 

8.  When  two  or  mors  persons  hate  suftkebd  loss  by  xutual  mo- 
TAXE,  relief  will  not  be  given  to  a  portion  of  the  parties  by  shifting 
the  entire  loss  upon  one,  unless  it  can  be  shown  that  he  was  in 
some  degree  responsible  for  the  existence  of  the  mistake.  Hopson^s 
ex>  ▼.  Commonwealth  for  use  of  Shipp,  &c. 644 

MORTGAGES— 

1.  MORTOAOS  or  PBOPERTT  TO  BE  AOqUTRKD  19  VTrnTRB. — The  gencTsl 
rule  is  that  at  law  a  grant  or  mortgage  of  property  to  be  acquired 
in  future  is  yoid ;  and  if  it  can  be  upheld  in  equity,  it  is  only  Tslid 
as  a  contract  to  assign  when  the  property  shall  be  acquired,  and 
not  as  an  assignment  of  a  present  interest ;  and  if  enforceable  in 
equity  at  all,  it  can  only  be  enforced  as  a  right  under  the  oontrsct, 
and  not  as  a  trust  attached  to  the  property.  Ross,  &c.  ▼.  Wilson* 
Peter  <&  Co ^ 29 

%  Whatever  equitable  rights  the  mortgagee  acquired  as  against  the 
mortgagor  by  the  attempt  to  mortgage  the  goods,  drugs,  etc., 
afterward  to  be  acquired,  such  mortgagee  derived  no  availaUe 
right  to  such  subsequently  acquired  property  as  against  the  cred- 
itors of  the  mortgagor.  (2  Hilliard  on  Mortgages,  chapter  4S; 
1  Parsons  on  Contracts,  570  ^  Story's  Equity,  sec.  1040;  Otis  v. 
Sill,  8  Barbour,  102;  Jones  v.  Richardson.  11  Met  Mass.  481.) 
Ibid « « 

8,  Although  the  attempt  to  make  the  mortgage  embrace  subsequently 
acquired  property,  though  ineffectual,  may  have  been  prejudidal 
to  creditors,  aa  presenting  an  apparent  obstacle  to  the  enforoement 
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of  their  legal  remedieB,  no  snfficient  reason  is  perceived  in  thii 
case  for  permitting  that  fact  alone  to  invalidate  the  entire  mort- 
gage.   Ihid. 29 

4  Tlie  rale  that  absolute  sales  of  personal  property  not  accompanied 
by  possession  are  f  randulent  per  m,  does  not  embrace  mortgages 
and  deeds  of  trusts  merely  creating  an  incumbrance  on  property  to 
secure  the  payment  of  debts.  (Yemottf  Ac  ▼.  Martin  ft  Smith,  Ac ., 
8  Dana,  247;  Lyons  y.  Fidd,  17  B.  Mon.  548.)    Ihid 29 

S.  Hie  mortgagee  in  this  case  permitted  the  mortgagor  to  retain  the 
possession  of  the  mortgaged  goods,  etc.,  and  acquiesced  in  the 
sales  of  the  mortgaged  property  and  the  misappropriation  of  the 
proceeds.  Tliis  was  a  badge  of  fraud :  but  under  the  circumstances 
of  this  case  it  was  not  such  evidence  of  meditated  fraud  on  the 
part  of  the  mortgagor  as  was  requisite  to  establish  the  allegation 
of  a  sale  of  his  property  with  "  the  fraudulent  intention  of  hin- 
dering and  delaying  his  creditors.**    IJnd 20 

0u  The  cases  of  Forman,  ftc.  v.  Proctor,  &c,  9  B.  Monroe,  124,  and 
Phillips,  ftc  V.  Winslow,  &&,  18  B.  Mon.  481,  are  restricted  in 
their  application  respectively  to  property  acquired  by  accession  as 
the  incident  or  produce  of  that  which  belonged  to  the  mortgagor 
and  passed  by  the  mortgage,  and  to  mortgages  made  in  the  exer- 
cise of  powers  specially  conferred  by  charter.    Ilid 29 

7.  OlERK^S  CBRTIFICATB  OV  ACKNOWLEXXIMENT  FRDCA  FACIB  EVIDBKCR 

OHLT. — ^In  taking  the  acknowledgment  of  the  wife,  of  a  deed 
mortgaging  her  own  land  to  secure  her  husband^s  debt,  the  clerk 
certified  only  that  khs  acknowledged  the  deed  hefore  him.  It  appeared 
by  the  proof  that  the  derk  neither  read  nor  explained  the  deed  to  her, 
and  that  ?her  hiuhaTid  teas  present  when  her  acknowledgment  was  taken. 
Held,  that  **the  mortgage  eofar  ae  it  affected  the  wife*e  land  is  void.^^ 
Woodhead,  &c.  v.  Foulds,  Ac. 222 

8.  EfFBOT  of  a  note  and  MORTGAOB  to  RAI8B  MONBT  FOB  A  SPBCIFIO 

OBJBOT — SuBROOATTON. — A  uotc  sccured  by  mortgage  being  exe- 
cuted by  the  obligors  to  the  payee  to  secure  money  to  be  advanced 
by  him,  or  to  be  negotiated  by  liim  as  security  for  money  borrowed 
for  a  specific  purpose,  is  binding  on  the  obligors,  and  third  parties 
who  advanced  or  loaned  the  money  to  the  payee  for  that  specific 
purpose  on  the  faith  of  the  note  and  mortgage  may  enforce  the 
collection  of  the  note  and  foreclosure  of  the  mortgage.  (Ward  v. 
Northern  Bank  of  Kentucky,  14  B.  Monroe,  288;  Browning  v. 
Fountain,  1  Duvall,  18.)    Baker  v.  Ward 240 
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9.   A  MOBTOAGB  B3CECUTBD  IN  OONTEMFIATIOH  OF  BAHKRUFTCT  III  HELD 

TO  BB  Tom.—In  thiB  case  the  mortgage  was  executed  ten  dayi 
before  the  mortgagor  filed  his  petition  in  bankruptcy.  The  mozt- 
gagees  were  made  parties  to  the  proceedings  in  bankruptcy,  bat 
failed  to  assert  in  the  Federal  court  any  right  under  their  mortgsgai 
After  the  sale  of  the  mortgaged  land  by  the  assignee,  and  the  con- 
firmation of  the  sale  by  the  court*  the  mortgagees  filed  their  action 
In  the  Kenton  Circuit  Court,  seeking  a  recovery  on  the  alleged 
ground  that  the  purchaser  had  purchased  and  still  held  the  land 
subject  to  the  mortgage.  The  judgment  of  the  circuit  oomt 
dismissing  the  mortgagees*  petition  is  afiirmed.  Whippa,  Ac  r. 
EUia,&c. „ 288 

aO.    DbKD  of  gift  or  8ALB  FROHtBITBD  FOR  A  SPBCTFIEZ)  TIKB  BT  THB 
WILL  UNDER  WHICH  THB  TITLB  WAS    DKBIYED — PBOHIBmOH   808- 

TAiNBD — MoRTOAOB  FBOHEBTrED. — A  married  woman  derived  title 
to  real  estate  by  will  prohibiting  her  from  disposing  of  it  hy  deed 
of  gift  or  sale  for  a  specified  time.  Within  the  time  specified  she 
joined  her  husband  in  two  mortgages,  pledging  this  real  estate  for 
the  payment  of  two  notes — one  for  six  hundred  and  fifty  dollazi) 
which  recites  that  it  was  executed  for  necessaries  furnished  the 
wife  aud  husband;  the  other  for  thirteen  liundred  dollars,  with  no 
such  recital  in  the  note  or  mortgage,  and  no  such  allegation  in  die 
petition.  No  defense  being  made,  the  chancellor  leased  tiie  resl 
estate  for  three  years  to  pay  the  two  notes. 

Reversing  that  judgment,  the  court  say:  *'If  these  debti  for 
which  the  wife's  real  estate  has  been  by  the  chancellor's  decree 
leased  are  the  debts  of  the  husband,  contracted  before  or  since  the 
marriage,  it  is  clear,  from  the  statute  quoted,  that  the  decree  ii 
unauthorized.^^  (See  sees.  1,  2,  art  2,  chap.  47,  Revised  Statnto, 
2  Stanton,  8.) 

The  court  further  say :  "  We  concur  with  the  chancellor  that 
Mrs.  Stewart  had  no  power  to  sell,  mortgage,  or  otherwise  dispose 
of  the  real  estate  when  the  mortgages  were  executed ;  but  can  not 
concur  with  him  in  the  conclusion  that  the  husband  could  in  any 
way  bind  said  estate  for  debts  contracted  by  him  either  before  or 
after  marriage.  ...  It  was  erroneous  to  subject  the  property 
in  any  way  to  the  payment  of  the  debt  for  thirteen  hundred  dol- 
lars, contracted  by  the  husband,  from  what  appears  in  the  record.** 
Judgment  reversed,  with  directions  to  permit  the  plaintiff  to  amend 
his  pleadings,  and  to  permit  the  defendants,  or  either  of  them,  to 
answer  and  make  defense.     Stewart  v.  Barrow 86S 

11.   A   HOBTOAQB    PASSES    THB    LBOAL    TITLB    TO    RBAL    B8TATB   tO   TBI 

HORTOAGEE.— The  court  further  held  in  this  case  that  "  if  there- 
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fore  it  Bhonld  be  adjudged  that  appellant  can  mortgage  the  estate^ 
notwithstanding  she  is  prohibited  in  the  will  under  which  she 
deriyes  title  from  disposing  of  it  by  deed  of  g\ft  or  ude^  the  pro- 
hibition amounts  to  nothing,  as  a  mortgage  can  as  effectually 
depriye  her  of  the  estate  as  an  absolute  conyeyance.**    /ftuL^  868 

KBWTEIIAL— 

1.  Ukayoidable  oasualtt  or  misfortunb — Sickness  of  defkmdaht*8 
▲rroRNET. — It  does  not  appear  that  a  party  was  preyented  from 
defending  the  action  by  any  unayoidable  casualty  or  misfortune, 
although  one  of  his  counsel  was  prevented  from  attending  the 
court  by  sickness,  when  there  was  a  manifest  lack  of  diligence  on 
the  part  of  such  party  in  not  attending  the  court  or  providing  other 
counseL    Landmm  v.  Farmer. 46 

iL  PmnOK  FOB  NSW  TRIAL — ACTIOK  OF  SLANDER — DUOOTBRT  OF  NEW 

XYIDENCB — ^New  TRIAL  REFUSED. — "  It  U  a  gmerol  rule  that  a  new 
trial  should  not  be  granted  upon  the  sole  ground  of  a  discovery, 
after  verdict,  of  parol  testimony  concerning  a  point  litigated  or  a 
fact  known  to  a  party,  because  the  converse  of  this  rule  would  open 
a  wide  field  for  unfairness  and  subornation,  and  would  tend  to 
protract  litigation,  and  render  it  not  only  uncertain,  but  almost 
interminable."  (McFarland's  administrator  v.  Clark,  9  Dana,  186.) 
Leonhart  V.  Stalzenberger  and  wife 209 

8.  Li  an  action  for  slander,  in  which  a  judgment  had  been  recovered 
against  the  defendant  on  the  general  issue,  no  prudent  court  would 
grant  the  defendant  a  new  trial  to  let  in  newly-discovered  evidence 
which  was  not  admissible  on  the  trial  of  the  general  issue,  nor  per- 
mit the  change  of  the  issue  to  justification  to  admit  such  testimony 
as  is  commented  on  in  the  opinion  in  this  case.    Ihid 209 

4.   BbBOR  not  SPECIFIED  IN  THE  MOTION  FOR  A  NEW  TRIAL. — An  Srror 

which  was  not  made  a  g^round  for  a  new  trial  in  the  court  below  is 
not  an  available  cause  of  objection  to  the  judgment  in  the  Court  of 
Appeals.  (Slater  v.  Sherman,  6  Bush,  206.)  Louisville,  Cincinnati 
and  Lexington  Railroad  Company  v.  Mahony's  adm'x 28S 

&  "The  PARTY  TO  WHOM  a  new  trial  is  GRANTED  UPON  THE  PAYMENT 
OF  OOSTS  SHALL,  PREVIOUS  TO  SUCH  NEW  TRIAI^  PAT  THE  COSTS  OF 

THE  FORMER  TRIAL.  If  he  fail  to  pay  the  same  at  or  before  the 
time  the  cause  is  reached  for  trial  at  the  next  term  of  the  court 
after  the  new  trial  is  granted,  the  court  may,  on  the  motion  of  the 
opposite  party,  set  aside  the  order  granting  a  new  trial,  and  enter 
judgment  on  the  verdict  entered  in  the  case."  (Revised  Statutes, 
sec.  81,  chap.  26,  1  Stanton.  292.)    Carbon  &  BeUi?  v.  Stout...  609 
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6.  In  ihi$  cam  tkf  nam  trial  tfo*  ^ranUd  ttpon  tks  pofffmaU  if  oS  m(i 
vf  to  the  date  of  that  erder.  At  the  next  term,  tbw  ooeto  lot  being 
paid,  the  court,  on  motion,  set  ande  the  order  granting  a  new 
trial,  etc. 

Becaoae  the  order  required  the  payment  of  aU  eo&U  instead  of 
the  eoete  of  the  former  trials  it  was  contended  in  this  case  that  the 
court  had  no  right  to  set  aside  the  order  at  the  next  term  becsuse 
of  the  nun-payment  of  the  costs.  Held,  that  *^  in  so  far  as  the  con- 
dition to  pay  all  costs  was  unauthorized  it  is  void ;  but  as  the  court 
did  have  the  right  to  require  the  payiuont  of  the  costs  of  the  former 
trial,  to  that  extent  at  least  it  is  valid  and  binding,  and  the  appel- 
lants should  have  paid  or  offered  to  pay  such  costs.  ^*  Judgment 
of  lower  court  setting  aside  order  granting  new  trial,  eta,  is 
affirmed.    Ibid, 609 

NON-RESIDENTS- 

1.  EqUTTABLB  BET-OFF  OF  THX  OBBT  OF  ONE  PABTHER  OF  ▲  HOM-BmsnT 
FIRM  AOAIN8T  A  DEBT  DUB  THB  FTRM  BY  A  RESIDENT  OF  KSNTUCKT.— 

If  the  partner  of  the  non-resident  firm  was  individually  indebted 
to  a  resident  debtor  of  that  firm,  in  a  suit  against  such  resident  in 
Kentucky  he  could  plead  the  debt  of  the  partner  to  him  as  an 
equitable  set-off ;  and  as  there  was  no  remedy  by  original  action 
in  Kentucky,  a  court  of  equity  had  jurisdiction  to  decree  the  set- 
off, and  as  necessary  thereto  the  incidental  right  to  require  the 
settlement  of  the  partnership  as  sought  in  the  answer.  Wallen- 
stein  V.  Selizman  A  Co •.•.....^..  176 

8.  A  RESIDENT  wtFB  may  sue  her  non-resident  husband  for  a  divorce. 
Rhyms  v.  Hhyms ^.....  816 

8.  CknreTRUOTTVE  serticb — Void  when  dhfkutivb — JuDomnT  and 
BALE  VOID. — ^In  all  proceedings  upon  oonstmctive  service  the  pro- 
visiuns  of  the  Oode  regulating  the  same  must  be  literally  followed. 
Brownfield,  Ac  v.  Dyer,  &c ^ ^  S05 

i.  Nothing  short  of  a  substantial  compliance  with  every  prereqinaite 
will  give  the  court  jurisdiction  of  the  property  sought  to  be  sub- 
jected.   IMd W5 

6.  Orders  of  warning  have  taken  the  place  of  orders  of  publication 
under  the  old  practice.     Ihid 505 

0.  The  record  muet  tkow  upon  Ue  face  that  the  proTMlonB  of  die  Oode 
have  been  subetantially  complied  with,  or  the  judgment  must  be 
treated  as  void  and  inoperative.  (Greenes  heirs  v.  Breckinridge's 
heirs,  4  Man.  546;  Blights  heire  r.  Banks,  6  Mon.  906.)    Ihid.  605 
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7.  An  order  of  tbe  clerk  waroing  the  defendant  to  appear  and  answer 
on  the  first  day  of  a  term  eommendng  less  than  slzty  days  from 
the  date  of  the  order,  is  not  only  irregular,  but  absolutely  roid. 
JWa ^ 605 

8l  Section  88  of  the  Civil  Code  prorides  that  the  defendant  shall  be 
warned  '*  to  appear  in  the  action  on  the  first  day  of  the  next  term 
of  the  court  which  does  not  commence  within  sixty  days  of  the 
time  of  making  the  order.    Ihid, 506 

9.  The  fact  that  the  judgment  under  which  the  property  was  sold  was 
not  rendered  until  a  term  of  the  court  subsequent  to  that  at  which 
the  defendant  was  warned  to  appear,  did  not  have  the  effect  of 
imparting  vitality  to  a  proceeding  originally  void.  The  entire 
proceeding  was  «r  farU.    Hid, 506 

IOl  The  court  having  no  jurisdiction  because  the  warning  order  was 
void,  the  judgment  and  sale  of  the  slaves  were  void.    Ibid.,,  606 

11.  The  purchasers  under  such  void  judgment  and  sale  took  nothing 
under  their  purchases.     IMd. ^  506 

18.  The  bcmds  executed  by  the  purchasers  under  such  void  judgment 
and  sale  were  founded  on  no  consideration,  and  the  collection  of 
the  bonds  is  enjoined.    IMd 506 

18.  The  defendant  can  not  ratify  the  judgment  and  sale  of  his  slaves 
after  they  have  been  freed  by  amendment  to  the  Federal  constitu- 
tion, when  it  was  not  shown  that  the  purchasers  had  been  guilty 
of  any  act  of  bad  faith  in  the  transaction  which  would  authorize  a 
court  of  equity  to  compel  them  to  pay  for  property  to  which  they 
acquired  no  title  whatever,  and  not  even  possession.    Ihid„,,,  606 

BIUIBANCS— 
1.  NmaAiTGB— Whkr  a  coubt  of  bqititt  will  akd  wnar  it  will  not 
▲BATE  Ain>  marrRAiH  NmsAKCBS. — ^The  ehanoellor  will  not  interfere 
by  injunction  when  tbe  nuisance  sought  to  be  abated  or  restrained 
is  eventual  or  ccmtingent,  nor  where  the  evidence  is  confiicting,  and 
the  injury  to  the  jiublic  or  to  the  individual  complaining  doubtfuL 
(2  Story's  Equity  Juri^>rudence,  sec  024 ;  Earl  of  Rippon  v.  Hob«rt» 
1  Cooper's  Selected  Casei;  Dumesnil  v.  Dupont,  18  R  Monroe,  800.) 
Hahn  &  Harris  v.  Tliomberry,  Ac 403 

9.  But  where  there  is  such  an  injury  as  from  its  nature  is  not  soscept- 
ible  of  being  adequately  compensated  by  damages  at  law,  or  such 
as  from  its  oontinuance  or  permanent  mischief  must  occasion  a  con- 
stantly reenrring  grievance,  which  can  not  be  otherwise  prevented 
—where  the  injury  is  irreparable,  or  where  loss  of  health,  loss  of 
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trade,  destraction  of  the  means  of  subaiBtence,  or  permanient  fwbi 
to  property  may  or  wUl  onaue  from  the  wrongfol  act  or  erection— 
in  every  such  case  courts  of  equity  will  interpose  by  injonctioo, 
in  furtherance  of  justice  and  the  violated  rights  of  the  p«ity. 
.    (3  Story's  Equity  Jurisprudence,  sees.  925,  926,  927.)    lUd,..,  408 

8.  To  authorize  an  injunction  against  the  erection  or  continuance  of 
a  nuisance  the  evidence  must  be  determinate  and  satisfactory. 
Ibid ^ 408 

4   RlPAKIAlV   0WNEB8 — ^ThEIB  HIGHT  TO  STOP  THB  FIX>W  OF  WATBL — 

The  right  of  the  riparian  owner  to  stop  the  flow  of  water  upon  hie 
own  land,  and  thereby  cause  it  to  flow  back  upon  the  lands  of  the 
proprietor  above  him,  is  not  a  right  incident  to  tiie  ownerehip  of 
the  soil,  but  an  easement  which  can  only  be  acquired  by  grant,  et& 
(2  Washburn  on  Real  Property,  p.  66.)    lUd,^ 408 

8.  Natural  flow  of  watkb  obstructbd — Dams  ebbctbd  fob  thb  fob- 
fosb  of  foriang  icb-fond6  abb  abated  and  pebfetuallt  bbjooiid 
IK  THIS  GAfiB. — ^The  dams  abated  and  perpetually  enjoined  in  this 
case  obstructed  the  natural  flow  of  the  water,  and  caused  it  to 
accumulate  upon  the  lands  of  adjacent  owners,  thereby  renderiag 
their  lands  thus  inundated  almost  valueless.    Ihid 408 

PARTNERS  AND  PARTNERSHIP— 

1.  EQTTITABLB  SBT-OFF  of  thb  debt  of  one  PABTNBR  of  a  HON-RBHIJIBMT 
FIBM  AOAIBBT  A  DEBT  DUB  THB  FIBM  BT  A  RBSIDBNT  OF  EeBTUCKT. — 

If  the  partner  of  the  non-resident  Arm  was  individually  indebted 
to  a  resident  debtor  of  that  firm,  in  a  suit  against  such  resident  in 
Kentucky  he  could  plead  the  debt  of  the  partner  to  him  as  an 
equitable  set-off ;  and  as  there  was  no  remedy  by  original  action 
in  Kentucky,  a  court  of  equity  had  jurisdiction  to  decree  the  set- 
off, and  as  necessary  thereto  the  incidental  right  to  require  the 
settiement  of  the  partnership  aa  sought  in  the  answer.  Wallen- 
stein  V.  Selizman  &  Co 175 

8.  Wab  dissolved  partnerships.  New  York  Life  Insurance  Company  v. 
Clopton,  &C. ITD 

8.  Thb  dibchabob  of  one  pabtnbr  m  bankbuftoy  does  not  release 
another  from  the  indebtedness  of  the  firm.  Payne  &  Bro.  ?.  Able, 
Ac 844 

L   DiBSOLUnOK  AND  WINDING  DP  OF  X^ABTZnBBBHIF — ^DUTY  OF  FARraBB& 

It  is  as  much  the  business  of  one  partner  as  another  to  give  his 
time  and  attention  to  winding  up  the  affairs  of  a  firm,  unless  the 
one  has  by  contract  or  otherwise  aasumed  the  exdusive  duty  of 
doing  so.     WUder  v.  Morris -  480 
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5.  How  OKB  PABTNBB  IB  ICADB  BBSPOKSIBLIfi  FOR  ODTflTAlIDINO  DEBTS. — 

Before  one  partner  can  be  made  responsible  for  all  outstanding 
debts  it  would  be  necessary  that  a  direct  allegation  should  be 
made  of  a  contract  by  him  to  that  effect,  or  the  charge  should  be 
made  accompanied  by  a  statement  of  facts  suffident  to  constitute 
such  an  assumption  distinctly,  so  as  to  give  the  party  charged  aa 
opportunity  to  traverse  the  allegation.    Ihid 420 

6.  OBB  PABTNBR  IK  F068BB8ION  OF  BOOKS,  ETC.,  OF  FIBK  IB  NOT  TBXBBBT 

MADB  BESFOMSIBLE  FOR  UNCOIXBCTED  DEBTS  WHEN  HE  HAS  NBO- 
LBCTED  TO  USB  REASONABLE  DILIGENCE. — It  CSU  UOt  be  Sufficient  tO 

charge  one  partner  with  the  full  amount  of  uncollected  debts  due 
the  firm  at  its  dissolution  that  accident  has  placed  the  books, 
papers,  and  evidences  of  debt  in  his  possession,  and  he  has  neg- 
lected to  use  reasonable  diligence  in  collecting  the  debts  of  the 
partnership,  while  the  other  partner  remains  perfectly  passive  and 
indifferent  to  his  own  interest    Ibid 420 

PAYMENT- 
1.  The  renewal  of  an  obligation  to  pat  is  not  a  payment. — The 
renewal  of  a  note  executed  before  June,  1866,  so  as  to  include  with 
it  another  debt  created  after  that  date,  did  not  operate  as  a  pay- 
ment of  the  first  note,  but  only  as  a  renewal  of  the  obligation  to 
pay.  The  homestead  was  subject  to  that  part  of  the  aggregate 
note  which  was  a  renewal  of  the  note  executed  before  the  home- 
stead exemption  act  took  effect     Kibbey  v.  Jones 248 

FEDDLERS— 

1.  To  BENDER  A  CONTRACT  VOID  ON  THE  GBOUND  THAT  IT  WAS  MADB  BT 
AN  X7NLICENSED  PEDDLER,  WHAT  MUST  BE  PRESUMED. — ^WhcU  there 

is  no  allegation  or  proof  conducing  to  show  that  the  retailer  of 
goods,  etc.,  not  the  product  or  manufacture  of  this  state,  was  at 
the  time  of  the  sale  engaged  in  the  business  of  peddling  without 
the  license  required  by  law,  the  legal  presumption  is  that  he  had  a 
right  to  selL  Hence  contracts  made  with  him  for  the  sale  of  such 
articles  were  not  void.    Spadone  v.  Reed  &  Thompson 455 

9.  The  laws  regulating  peddling  do  not  require  that  peddlers  shall  own 
the  goods,  etc.,  sold  by  them.    Ibid ^ 455 

8.   SeLUNO  goods  BT  sample  is  not  PEDDLING,  AND  IB  NOT  PUNISHABLE 

UNDER  ACT  OF  1856. — Although  section  2  of  the  act  of  March  18, 
1870  (Session  Acts,  104),  imposes  a  tax  in  lieu  of  the  license  fees 
required  by  the  act  of  1856,  the  effect  of  the  entire  statute  of  1870 
Is  to  exempt  permanent  merchants  and  their  agents  from  responsi- 
bility under  the  act  of  1856,  leaving  it  in  force  as  to  itinerant  ped- 
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dlera  a»  coatradigtingniahed  from  pcnmawpt  or  lomiiiwl  n>Mthairta> 
In  this  case  the  JiidgiiMiifc  of  the  oirciut  ooiiit  it  aArmed,  rarernng 
the  jadgmeat  of  the  county  judge  impodng  a  fine  of  one  hundred 
doUan  on  an  agent  of  non-resideat  (Cincinnati)  merchants,  for 
offering  to  vend  their  gooda  by  aample  in  tiie  atate  of  Kentucky, 
aa  for  a  violation  of  the  act  of  March  4,  1854  (Reviaed  Statutes, 
2  Stanton,  376),  iie  not  having  obtained  a  lioenae  aa  a  peddler  ai 
required  by  that  statute.     Oomm<m wealth  v.  Jonea.,^.....^..-  503 

FLBADIN08  AND  PRACTICE  IN  CIVIL  CASES- 

1.  Tbaitbvrrbino  action  to  BquiTT  DOCKBT  ifl  error  when  no  valid 
equitable  defense  is  presented.    Creager,  Ac  v.  Walker,  &c...      1 

8l  When  the  plaintiff  is  entitled  to  an  inquiry  of  damagee  hy  a  jvry, 
and  is  deprived  of  this  right  by  the  action  of  the  court  in  transfer- 
ring the  action  to  equity,  having  excepted  to  the  order  transferring 
to  equity,  the  plaintiff  is  not  concluded  by  the  judgment  dismisBing 
his  petition,  although  ho  failed  to  take  proof  of  the  causes  of  action 
therein  alleged.    Ihid, - 1 

8.  Bqfiita^ ownership  <f  land  hydefendamt  not  a yood  defense  toon metien 
for  trespasses  on  the  land  in  possession  of  iks  plaintiff.  The  defend- 
ants, justifying  the  acts  complained  of,  pleaded  that  one  of  the 
defendants  to  whom  the  plaintiff  had  assigned  the  bond  of  a  third 
person  for  the  land  was  the  equitable  owner  thereof,  and  that  he 
and  the  other  defendant,  acting  by  his  authority,  peaceably  entered 
on  the  premises  without  the  oonsent  of  the  plaintiff  who  was  in 
possession,  and  removed  portions  of  the  buildings  and  fixtures,  as 
they  lawfully  might  Held,  that  the  facts  pleaded  above  did  not 
constitute  a  v«lid  defense.     Ihid 1 

4  Nsw  HATTKB— What  is  not  nkw  xatteb  whkn  flkaded  as  a 

COUNTKR-CLAIM     MAT     BB    TREATED    AS    A    1CEF1«T. — ^If   the   matter 

alleged  as  oonstituting  a  counter-claim  involves  only  a  denial  of 
what  is  averred  in  the  petition,  or  an  affirmance  of  what  is  therein 
denied,  it  ought  not  to  be  regarded  as  new  matter  within  the 
meaning  of  the  Civil  Code  (section  158) ;  and  though  stated  and 
relied  on  as  a  counter-claim,  such  allegations  may  be  treated  as  if 

presented  in  a  reply.    Davis  v.  Dycns. 4 

8.  OtnaasMONER's  deed  made  aftbb  death  of  the  pukurnrr.— Such 
a  deed  made  to  the  plaintiff,  who  was  the  porchaser,  on  aoCioe 
without  revivor,  did  not  pass  the  legal  title. 

The  order  confirming  the  commissioner's  sale  did  not  import  a 
judgment  directing  a  conveyance. 

After  the  death  of  the  plaintiff,  who  was  the  purchaser,  without 
a  revivor,  or  an  original  or  supplemental  action  for  the  puipoee  of 
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aoqairing  the  title,  the  court  was  not  authorised  on  the  mere  notice 
and  motion  to  order  a  conreyance  to  the  deviaee  of  the  purchaser. 
Oil!  V.  Hewett 10 

C  Oosn  OF  AH  ACTION  TO  qUIET  TBJt  TTTLB  TO  UkSD  SHOULD  BB  AI>- 

auBOHB  AOAiNBT  THB  uiMUOCBSSFUL  PABTT. — In  au  actiou  to  qulet 
the  title  to  land,  the  defendants  failed  to  disclaim  title  or  release 
any  claim  they  might  have,  but  resisted  the  relief  sought.  On 
Judgment  bdng  rendered  against  them  the  defendants  are  liable 
for  costs,  and  the  costs  of  the  action  should  be  adjudged  against 
them.    Moore,  &c.  v.  Boner,  &c 26 

7.  Umatoidablb  oasualtt  or  mibfortunb — Sickness  of  dbfbkdant's 
ATTOBinBT. — ^It  does  not  ap|)ear  that  a  party  was  preTeoted  from 
defending  the  action  by  any  unayoidable  casualty  or  misfortune, 
although  one  of  his  counsel  was  prevented  from  attending  the 
court  by  sidniess,  when  there  was  a  manifest  lack  of  diligence  on 
the  part  of  such  party  in  not  attending  the  court  or  providing  other 
counsel.    Landrum  v.  Farmer 46 

&  Discovert  of  new  evidencb  after  submission. — The  circuit  court 
did  not  abuse  its  discretion  by  overruling  a  motion  to  set  the  hear- 
ing aside  to  allow  the  plaintiff  to  prove  a  fact,  then  just  discovered 
by  him,  which  would  have  been  unavailable  on  the  trial.  Larue, 
Ac.  V.  Hays,  &c 50 

0.  Aluboations  of  hbirshif. — The  averment  that  a  person  was  one  of 
the  heirs  of  another  if  undenied  is  still  fatally  defective,  so  far  at 
least  as  it  purports  to  allege  derivation  of  title  by  inheritance. 
Ihid 60 

IOL  To  eitdbluh  heirthip  the  facts  should  be  averred  and  proved,  if  not 
admitted.  (See  Banks  v.  Johnson,  4  J.  J.  Marsh.  649;  Currie  v. 
Fowler,  6  J.  J.  Marsh.  145.)     Ihid, 50 

It.  lNTBRFUiAI»ER — EaCH  PARTY  INTBRFLBADED  MUST,  WITHOUT  OOLLU- 
nON,    OLAIU  A   RIGHT   IN  THB   SUBJECT  OR   CAUSE  OF   ACTION. — In 

every  case  of  a  bill  of  interpleader,  the  court,  in  order  to  pre- 
▼eat  its  being  made  the  instrument  of  delay  or  of  collusion  with 
one  of  the  parties,  requires  that  an  afSdavit  of  the  plaintiff  should 
be  made  that  there  is  no  collusion  between  him  and  any  of  the 
other  parties ;  and  also,  if  it  is  a  case  of  money  due  by  him,  that 
he  should  liring  the  money  into  court,  or  at  least  should  offer  to 
do  BO  by  the  bill.  (Story's  Equity,  sec.  809.)  Starling  v.  Brown, 
assignee,  Ac 164 

18.  It  is  essential  also  in  every  bill  of  inter])leader  that  the  plaintiff 
should  show  that  each  of  the  defendants  claim  a  right,  and  such  a 
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right  as  they  may  interplead  for;  for  otherwise  both  of  the  de- 
fendants may  demur;  the  one  because  the  bill  shows  no  daimof 
right  against  him,  and  the  other  because  the  bill  showing  no  daim 
of  right  in  the  co-defendant  shows  no  cause  of  interpleader. 
(Story's  Equity,  sec  821.)    Ilnd, ^ 164 

18.  ExoEFTioirs  MUST  BB  TAKEN  AT  THE  PROX'BR  THIS. — In  this  action  hj 
the  assignee  of  the  landlord  against  the  tenant  for  rent,  the  plain- 
tiff examined  the  landlord  as  a  witness  in  his  behalf  before  the 
jury,  and  afterward  moved  the  court  and  obtained  leave  to  amend 
his  petition  and  make  the  landlord  a  co-plaintiff  with  him.  Ko 
objections  were  made  to  the  motion  to  amend,  but  the  defendant 
excepted  after  the  amendment  was  allowed  without  objection,  and 
no  motion  was  made  to  exclude  from  the  jury  the  evidence  of  the 
landlord,  who  was  made  a  co-plaintiff  after  he  had  testified  before 
the  jury,  ffeldj  if  there  was  error  in  any  of  said  rulings,  it  most 
be  deemed  as  waived.    Helbum  &  Co.  v.  Mofford,  &c. 169 

14.  Repebencb  to  oommissionbb  wrrHOxrr  sufficient  dibbctionb.— 

This  cause  was  referred  to  a  commissioner,  with  numerous  direc- 
tions as  to  facts  to  be  ascertained;  but  the  court  failed  to  lay  down, 
as  it  should  have  done,  the  principles  by  which  the  commisBioner 
should  be  governed  in  the  application  of  the  facts.  Riddle,  Ac. 
Y.  Lewis lOS 

15.  Material  allegations  in  a  otvil  action  fob  homicidb  not  oi 

SELF-DEFENSE — Erboneoub  inbtbucttons  AS  TO.  —  **That  eTcry 
material  allegation  of  plaintiff's  petition  not  specifically  contro- 
verted by  the  answer  of  the  defendant  is  to  be  taken  as  true;  and 
further,  the  allegations  of  the  petition  that  defendant  Glass  killed 
John  Becker  not  in  self-defense  is  a  material  allegation."  Bdi^ 
that  as  this  instruction  failed  to  set  forth  what  material  auctions 
were  not  specifically  controverted,  it  was  properly  refused.  Becker, 
Ac  V.  Crow,  &c ^ •  108 

10.  WTiether  aUegatiane  are  material  or  not,  are  queatiane  qflawtehi 
decided  hy  the  court. — Whether  a  fact  whieh  is  alleged  in  the  peti- 
tion is  material  to  the  issue  is  a  question  of  law,  and  whether  it 
has  been  denied  in  the  answer  is  also  a  question  of  law,  both  of 
which  are  to  be  determined  by  the  court;  and  if  an  instmction  on 
that  subject  should  be  given,  the  court  must  not  only  inform  the 
jury  what  allegations  are  material,  but  also  whether  they  have 
been  specifically  controverted,  and  what  facts  they  are  to  considor 
as  true  under  the  pleading  in  the  action.  (Tipton  v.  Triplett, 
1  Metcalfe,  570.)    Ihid IW 


INDEX.  801 


Pleadings  and  Praetiee  in  CiTil  Cases. 


PLEADINOS  AND  PRACTIOE  IN  CIVIL  GASBS~(OontinaecL) 
17.  It  was  kbobbsart  to  allbob  that  thb  kzllhtg  was  hot  nr  SEur- 
DRFB^rsB. — "Not  in  self-defense "  being  in  the  body  of  the  statute 
(Myera*s  Supplement,  681),  and  not  put  in  by  way  of  proTiso, 
this  averment  was  necessary,  and  it  was  necessary  to  negative  it 
Ihtd 198 

18l  Thb  doubt  should  sat  what  eyidenob  is  oomfbteht,  Ain>  what  is 
TO  BB  EXCLUDED. — If  any  evidence  was  detailed  which  was  im- 
proper or  incompetent  under  the  issue  formed,  it  was  a  question  of 
law  for  the  court  to  decide,  and  define  specifically  the  illegal  and 
incompetent  part  of  the  evidence  to  be  excluded.    Und, 198 

t9.  An  instruction  was  properly  refused  which  left  it  to  the  jury  to 
determine  what  part  of  the  evidence  was  to  be  excluded  from  their 
consideration  and  what  was  competent.    /&u2.«...»««^ 198 

90.  Confessions — Thbbats — Instructions  as  to.  —  "That  the  state- 
ments of  witnesses  as  to  threats  and  declarations  of  Becker  against 
Glass,  in  the  absence  of  all  persons  except  the  deceased  and  the 
witness  so  testifying,  is  the  wea^keat  of  all  evidence  known  to  the 
law,  and  should  be  received  and  weighed  by  the  jury  with  great 
caution.**  Held,  that  the  foregoing  instruction  was  properly  reftued, 
Ihid 198 

91.   A  PERSONAL  JUDGMENT  WITHOUT  8BRVIGB  OF  PROCESS  OR  APPEARANCE 

IN  THE  ACTION,  and  all  proceedings  under  it,  are  void.  Roberts  v. 
Stowers. 296 

29l  To  correct  errors  of  the  circuit  court  which  mioht  have  been 

GROUNDS  FOR  A  REVERSAL  IN  THE  OOURT  OF  APPEALS,  an  acboU  f  OF 

a  modification  of  the  judgment  and  enjoining  it  is  neither  the  ap- 
propriate nor  an  available  remedy.    McOown  v.  liacklin^s  ex*r..  808 

88.  When  the  alleged  matters  of  defense  were  substantially  within  the 
knowledge  of  the  defendant  at  the  time  the  judgment  was  ren- 
dered against  him,  the  court  properly  dismissed  his  petition  in 
equity  for  a  modification  and  injunction  of  the  judgment  on  the 
ground  that  such  defenses  were  discovered  since  the  judgment  was 
rendered.    Ibid 808 

94.  When  plaintiff  is  not  entitled  to  judgh BN'r  against  a  defend- 
ant SERVED  with  A  SUMMONS  IN  ANOTHER  OOUNTT. — If  it  appears 

from  the  petition  that  no  cause  of  action  is  set  forth  against  the 
defendant  served  with  the  summons  in  the  county  in  which  the 
action  is  brought,  it  would  be  erroneous  to  render  judgment 
against  a  defendant  served  with  a  summons  in  a  different  county. 
(Pemold  V.  Speer,  8  Met  459;  Civil  Code,  sec  108.)  Meguiar  v. 
Rudy 483 

Vol.  VII.— 52 
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85.  If  it  should  turn  oat  from  the  proof  that  the  plaintiff  faOed  to  maka 
out  a  cause  of  action  against  the  defendant  served  with  the  sum- 
mons in  the  county  in  which  tiio  suit  was  brought,  it  would  be 
erroneous  to  render  judgment  against  a  defendant  served  with  a 
summons  in  a  different  county  when  he  pleads  to  the  juriadicdoii 
of  the  court    IHd ^ 418 

M.  Judgment  bt  default  against  the  defendant  beryed  in  thi 
oouNTT  IS  NOT  OF  ITSELF  SUFFICIENT. — When  a  cause  of  action  la 
not  set  forth  in  the  petition,  or  is  not  made  out  by  the  proof 
against  the  defendant  served  in  the  county  in  which  the  action  it 
brought,  a  judgment  by  default  against  him  will  not  confer  juris- 
diction or  authorize  the  court  to  render  a  judgment  against  another 
defendant,  who  was  served  in  another  county,  in  a  case  in  whidi 
the  latter  has  properly  pleaded  to  the  jurisdiction  of  the  oonit 
Ibid 433 

87.   PBTmON  TO  BE  TAKEN  AS  TRUE  UNLESS  DENIED  BT  ANSWER. — '*  WhSQ 

the  plaintiff  files  with  the  petition  his  own  affidavit,  stating  that 
any  of  the  allegations  thereof  recited  in  the  affidavit  are  true,  and 
known  to  be  so  by  the  defendant,  and  that  they  can  not  be  proved 
or  shown  otherwise  than  by  his  answer  so  far  as  affiant  believes, 
such  allegations,  unless  denied  by  the  answer,  shall  be  taken  ai 
true."    (Civil  Code,  sec  489.)    Tipton  v.  Wright , 448 

98.  Tlie  affidavit  prescribed  by  said  section  439  of  the  Civil  Code  may  be 
made  with  the  same  effect  in  the  petition  itself,  or  in  an  amended 
petition.    Ibid —••....•  448 

M.  Answer  can  not  be  filed  without  entering  affeabance— In  this 
case  defendant,  a  non-resident,  without  service,  by  counsel  filed  an 
answer,  sworn  to  by  him  in  the  state  of  Indiana,  controvertiiig 
some  of  the  allegations  of  the  petition,  and  asking  a  dismission  of 
the  action  and  a  judgment  for  his  costs;  but  with  the  precao- 
tionary  statement  in  the  answer  that  it  was  made  without  entering 
his  personal  appearance  in  the  action,  which  he  distinctiy  refused 
to  do.  Seldj  that  after  filing  his  answer  as  above  stated,  the  de- 
fendant must  be  regarded  as  a  party  before  the  court,  and  a  per- 
sonal judgment  was  authorized  against  him  on  such  appearance. 
Ibid . 448 

SOi  Objection  to  change  of  venue  is  waived  by  a  subsequent  in>ev 
ance  in,  and  failure  to  object  to  the  jurisdiction  of,  the  court  to 
which  the  action  was  transferred.  Vinscn  v.  Lockard  Ss  Ire- 
land   458 
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81.  Howerer  irregular  the  action  of  the  court  may  have  been  in  transfer- 

ring the  cause,  the  apparent  acquiescence  of  the  appellant  in  it,  and 
his  sabseqnent  appearance  and  failure  to  object  to  the  jurisdiction 
of  the  court,  constituted  a  waiver  of  any  right  he  may  have  had  to 
do  so  in  the  court  below;  and  it  is  not  an  available  ground  for 
reversing  the  judgpnent  in  the  Court  of  Appeals.    Hid 458 

82.  Papers  hot  part  of  the  rboord  unlbbs  tdentified  bt  bill  of 

EXOEFTTONB  OK  BT  ORDER  OF  COURT. — In  this  case  the  clerk  copied 
a  paper,  which  he  designates  as  an  amended  petition ;  but  it  is  not 
identified  by  bill  of  exceptions  nor  by  any  order  of  court  Young, 
McDowell  &  Co.  v.  Bennett,  &c. 474 

88.  The  record  shows  that  the  amended  petition  was  not  allowed 
TO  BE  FILED.  It  remained  therefore  a  private  paper  in  the  hands 
of  the  party;  it  never  became  a  part  of  the  records  of  the  court 
Thid. ^  474 

84.  Bt  lodotno  a  paper  withottt  authobitt  of  the  court  among  the 
papers  of  the  case  the  parties  could  not  make  it  a  part  of  the  record. 
/WA 474 

88.  Constructive  service  —  Void  when  defective — Judgment  and 
SALE  void. — In  all  proceedings  upon  constructive  service  the  pro- 
visions of  the  Code  regulating  the  same  must  be  literally  followed. 
Brownfield,  Ac  v.  Dyer,  &c. 505 

86.  Nothing  short  of  a  substantial  compliance  with  every  prerequisite 

will  give  the  court  jurisdiction  of  the  property  sought  to  be  sub- 
jected.   Ihid. 605 

87.  Orders  of  waning  have  taken  the  place  of  orders  of  publication 

under  the  old  practice,    find 505 

88.  The  record  mitst  show  upon  its  face  that  the  provisions  of  the  Code 

have  been  substantially  complied  with,  or  the  judgment  must  be 
treated  as  void  and  inoperative.  (Greenes  heirs  v.  Breckinridge's 
heirs,  4  Mon.  646;  Blight's  heirs  v.  Banks,  6  Mon.  205.)    Ihid.   606 

89.  An  order  of  the  clerk  warning  the  defendant  to  appear  and  answer 

on  the  first  day  of  a  term  commencing  less  than  sixty  days  from 
the  date  of  the  order,  is  not  only  irregular,  but  absolutely  void. 
IMd 605 

40.  Section  88  of  the  Civil  Code  provides  that  the  defendant  shall  be 
warned  **  to  appear  in  the  action  on  the  first  day  of  the  next  term 
of  the  court  which  does  not  commence  within  sixty  days  of  the 
time  of  makin<r  the  order.     Ihid 505 
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41,  The  fact  that  the  judgment  nnder  which  the  property  waa  aold 

not  rendered  until  a  term  of  the  cout  anbeeqaent  to  that  at  whidi 

the  defendant  was  warned  to  appear,  did  not  hare  the  effect  of 

imparting  vitality  to  a  proceeding  originally  yoid.    The  entire 

proceeding  was  ex  parte.    Ibid. 505 

4SL  The  court  having  no  jurisdiction  because  the  warning  order  wm 
void,  the  judgment  and  sale  of  the  slaves  were  void.    iMd...  SOS 

48.  The  purchasers  under  such  void  judgment  and  sale  took  nothing 

under  their  purchases.     Ibid. ^....^  605 

44.  Tlie  bonds  executed  by  the  purchasers  under  such  void  judgment 

and  sale  were  founded  on  no  consideration,  and  the  collectioa  of 

the  bonds  is  enjoined.    Ihid ^ 506 

46.  The  defendant  can  not  ratify  the  judgment  and  sale  of  his  slaves 
after  they  have  been  freed  by  amendment  to  the  Federal  consdtn- 
tion,  when  it  was  not  shown  that  the  purchasers  had  been  guilty 
of  any  act  of  bad  faith  in  the  transaction  which  would  authorise  a 
court  of  equity  to  compel  them  to  pay  for  property  to  whidi  thej 
acquired  no  title  whatever,  and  not  even  possession.    Ihid^.,.  605 

4(1.  Joint   judovsmt   on   ▲   aEVKRAL   demand  is   ERBONibna— Dm- 

TRIBUTEBS  CAN  NOT  BUB  JOINTLY  AND  BIfiOOVER  A  JOINT  JUDOIODIT 

against  the  administrator  for  an  alleged  balance  of  their  several 
shares  of  the  amount  found  due  to  them  by  settlement.  Pelly  v. 
Bowver,  &c. m».......  51S 

47.   UnLBSS  the  OBJECTION  FOR  THE  MISJOINDER  IB  WAITED  there  18  nO 

authority  for  uniting  as  co-plaintiffs  several  parties  having  separate 
and  independent  rights  of  actiim  against  the  same  defendant,  or 
for  a  joint  recovery  thereon.    Ibid, 513 

45.  The  pleadings  mat  be  oral  **  where  the  matter  in  controversy  does 

not  exceed  fifty  dollars."  (Civil  Code,  sea  827.)  Wilson  v.  Own- 
monwealth  for  use  of  Elette 5S6 

49.  When  the  whole  amount  of  the  fines  claimed  did  not  exceed  fifty 

dollars,  the  defendant  was  not  required  to  file  an  answer  oantro* 
verting  the  charges  against  him,  in  the  circuit  court,  on  an  appeal 
from  a  justice  of  the  peace ;  and  the  court  was  not  authoriied  to 
render  judgment  against  him  without  proof,  upon  an  implied  con- 
fession of  those  charges,  by  his  failure  to  file  a  sufficient  tnswer. 
(Civil  Code,  sec,  827.)    Ibid _ 5S« 

60.  "  The  prockedtnos  in  penal  AcnoKs  are  regulated  by  the  Code  of 

Practice  in  civil  cases,"     (Criminal  Code,  see.  8.)    Ibid 6M 

61.  Lost  records. — A  proper  foundation  must  be  laid  for  the  introdne- 

tion  of  parol  proof  of  the  contents  of  lost  records.    Penny,  ^ 
V.  Pindell,  &c 571 
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PLEADINGS  AND  PRACTICB  IN  CIVIL  CA8E8^-(Coiitinued.) 
58.  Thai  mteh  reeortU  were  loet  or  dettroyed  should  clearly  appear  to  the 
court  before  admitting  parol  or  secondary  evidence  of  what  the 
record  contained.    Ibid ^ • 671 

08.  Tbr  law  traybbsbs  svebt  matebial  fact  pleaded  ih  an  AirewEB 
to  which  a  reply  is  not  required  by  the  Civil  Code.  Robinson  t. 
Traiiamson ^ 604 

64.  An  amended  petition  in  the  nature  of  a  reply  requires  no  answer. 
md^ 604 

66.  No  ANSWER  IS  BsquiBBD  TO  AN  AMENDED  FEiTnoN  wheu  the  deuials 
of  the  answer  to  the  original  petition  are  sufficient,  and  apply  as 
well  to  the  amended  as  to  the  original  petition.  /Md...... 604 

66.  Dtfendemt  filed  with  hie  anewer  the  pUiinHff^e  receipt^  which  was 
prima  facie  evidence  of  the  payment  of  the  demand  sued  for. 
The  plaintiff  by  permission  of  the  court  then  filed  an  amended 
petition,  alleging  facts  which  were  denied  by  the  answer  to  the 
original  petition,  and  also  that  the  receipt  was  "  drawn  in  the  way 
it  reads  for  the  fraudulent  purpose  of  avoiding  the  payment,"  etc. 
Held^  that  "  the  denials  of  the  answer  that  anything  was  owing; 
and  the  allegation  that  payment  had  been  made  in  full  of  all 
demands,  made  an  issue.  The  receipt  filed  constituted  no  part  of 
the  pleading.  It  was  only  prima  faeie  evidence  of  payment,  and 
if  obtained  by  fraud  the  plaintiff  could  prove  the  facts  under 
the  issue  without  controverting  its  genuineness  by  an  amended 
pleading." 

^*The  anue  feae  thrown  upon  the  plaintiff  hy  the  receipt^  he  having 
failed  to  deny  the  execution  of  it,  and  he  could  not  escape  it  by 
an  amendment  in  the  nature  of  a  reply."    Fbid, 604 

57.  A  REASON  SHOULD  BE  GIVEN  IN  AN  AMENDED  AlfSWER,  OFFERED  TO  BB 
FILED  AFTER  JUDGMENT  BENDEBED,  FOB  THE  FAILUBE  TO  ALLEGE 
THE    ENTIBB   MAITER    OF    DEFENSE    IN    THE    ORIGINAL    ANSWER. — 

Judgment  was  rendered  for  that  part  of  the  debt  not  controverted 
by  the  surety  in  his  first  answer,  and  thereupon  the  surety  offered 
to  file  an  amended  answer,  alleging  that  "  he  eigned  the  note  eued 
upon  at  the  eolieitation  and  procurement  of  the  plaintiff,  and  in 
preeenee  of  taid  plaintiff,  who  fraudulently  mierepreeented  the  facte 
of  eaid  loan  in  leading  thie  defendant  to  believe  that  hie  co-defendant 
wae  paying  onJ/y  and  no  more  than  the  legal  rate  of  intereet  there- 
foT^^  and  moved  the  court  to  set  aside  the  judgment  for  the  part 
of  the  debt  uncontroverted  by  the  original  answer. 

The  court  refused  to  set  aside  the  judgment,  but  permitted  the 
amended  answer  to  be  filed.  The  defendant  excepted,  and  on  his 
appeal  the  judgment  of  the  lower  court  is  affirmed.    The  conit 


806  INDEX. 

Pleadings  and  Practice  in  CiTil  Casee— Practice  in  the  Court  of  Appeala. 

PLEADmaS  AND  PRACTICE  IN  CIVIL  CASES— (Contiiiaed.) 

say :  *'  Wainng  inqaiiy  as  to  the  sufficiencj  of  the  defense  pre- 
sented by  the  amendment,  as  no  reason  was  diadosed  for  the 
failore  to  allege  the  entire  matter  of  defense  in  the  original  answer, 
we  can  not  adjudge  that  the  refusal  of  the  court  to  vacate  the 
judgment  and  permit  renewed  litigation  on  the  amended  pleadings 
was  not  a  proper  exercise  of  judicial  discretion.** 

Whether  the  defense  in  the  amended  answer  would  haye  applied 
to  the  entire  debt  or  not,  if  it  had  been  filed  before  judgment,  is 
not  decided     Mount  v.  Tappey 617 

68.  Ah  aioended  answer  allowkd  to  bb  ttued  to  dbnt  a  fact  whics 

WAS    ADMITTSa>    IN   THB  OHIOTNAL    AN8WKR    BT    XIBTAKR — ^lo  thlS 

case  the  defendant  answered,  admitting  he  was  a  member  of  the 
firm  when  the  liability  sued  on  was  created  He  subsequently 
offered  to  file  an  amended  answer,  averring  that  he  had  withdrawn 
from  the  firm  before  the  liability  was  created,  and  that  the  admis- 
sion to  the  contrary  in  his  original  answer  was  the  result  of  a 
mistake  as  to  the  dates  of  the  transactions.  The  court  below  Is 
directed  to  allow  the  amended  answer  to  be  filed  on  the  return 
of  the  cause,  which  is  reversed  on  another  ground.  Downing  v. 
Bacon,  &c 680 

59.   ThK  ALTiOWANCB  OR  RiOBCTION  OF  AMRNDKD  PLEADINGS  is  not  USUsUy 

a  causci  of  reversal,  unless  there  hss  been  a  manifest  abuse  of  the 
discretion  of  the  court.    Ibid^ • 680 

PRACTICE  m  THE  COURT  OP  APPEALS— 

1.  Void  jttdoicent. — The  Court  of  Appeals  will  reverse  a  void  judg- 

ment.   Landrum  V.  Farmer 46 

2.  iNSTRUonoNs  NOT  OBJECTED  TO  WHEN  OFFERED  by  the  attorney  for 

the  commonwealth,  can  not  be  passed  upon  by  the  Court  of 
Appeals. 

But  when  the  case  must  be  reversed  for  error  in  admitting 
incompetent  evidence,  and  must  go  back,  it  is  proper  for  the 
Court  of  Appeals  to  point  out  errors  in  the  instructionSi  aldiough 
they  were  not  objected  to  when  offered.  Edgerton  t.  Oommon- 
wealth 142 

8.  VeRDIOT  on  CONFLTOTINO  evidence — ^HOW  RBdARDBD  BT  VBM  OOUBT 

OF  Affbals,—^' Although  this  court  might  have  come  to  a  differ- 
ent conclusion  from  that  arrived  at  by  tfie  jury,  still  the  evidence 
is  to  some  extent  conflicting,  and  the  verdict  is  not  so  clearly 
against  the  testimony  as  to  authorise  this  court  to  interpose  after 
a  new  trial  has  been  refused  by  the  drouit  court.*'  Bedcer,  4a 
V.  Crow,  Ac 108 
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PHACrnCB  Df  THE  COURT  OP  APPEALS— (Continued.) 
i.  Bbbob  not  speoitied  in  ths  motion  fob  ▲  NEW  TBZAL. — ^An  error' 
which  was  not  made  a  ground  for  a  new  trial  in  the  court  below 
is  not  an  avaOable  cause  of  objection  to  the  judgment  in  the  Court 
of  Appeals.     (Slater  y.  Sherman,  5  Bush,  206.)    Louisville,  Cin- 
cinnati and  Lexington  Railroad  Co.  t.  Mahony*s  adm*z 286 

9.  Power  of  Court  of  Appeals  oyer  its  own  judohents. — The 
Court  of  Appeals  can  not  correct  its  own  judgments  of  a  former 
tenu. 

But  it  can  correct  the  mistake  of  its  clerk  in  recording  a  judg- 
ment so  as  to  give  an  effect  different  from  that  authorized  by  the 
court     (Scroggin's  adm*r  ▼.  Scroggin,  1  J.  J.  Marsh.  866.) 

The  Court  of  Appeals  **  has  no  power  to  amend  its  judgments 
after  the  term,  unless  there  be  something  in  the  record  to  amend 
by.  And  where  parties  are  made  by  writ  of  error  and  summons, 
it  can  no  more  look  into  the  original  record  for  the  purpose  of 
amending  its  judgment  as  to  parties,  by  seeing  who  ought  to  hare 
been  parties,  than  it  can  amend  its  judgments  of  affirmance  or 
reversal  by  looking  into  the  original  record  for  the  merits  of  the 
case.*'     (Stephens  v.  Wilson,  Ac.,  14  B.  Mon.  88.)    Finnell,  fta 

y.  Joneses  executrix,  &c 869 

6w  Where  no  appeal  was  granted  by  the  inferior  court,  and  there  is  no 
senrice  of  summons  nor  appearance  of  the  appellee,  the  Court  of 
Appeals  can,  after  the  expiration  of  the  term,  look  into  the  case, 
and  upon  ascertaining  the  facts  make  such  corrections  as  are  just 
and  proper. 

''Unless  the  appeal  is  granted  by  the  inferior  court,  or  the 
appellee  enters  his  appearance  in  the  Court  of  Appeals,  he  shall  be 
summoned  actually  or  constructively.*'  (Ciril  Code,  section  878.) 
IMd _ 869 

7.  Judgments  of  the  Court  of  Appbals  abb  toid  in  cases  whbbb 

NO  APPEAL  WAS  GRANTED  BT  THB  INFEBIOB  OOUBT,  AND  THERE  WAS 
NO  APPBABANCE  OF  THB  APPELLEE,  AND  NO  ACTUAL  OR  00N8TRU0- 

TiVE  8ERTICB  ON  BDC. — In  this  casc  no  appeal  was  granted  by  the 
inferior  court,  and  there  was  no  actual  or  constructiYe  senrice  and 
no  appearance  by  the  appellees;  the  case  was  submitted,  and 
judgment  appealed  from  was  reversed. 

At  a  subsequent  term  the  court  held  that  the  appeal  was  prema- 
turely heard,  and  so  far  as  the  opinion  and  judgment  affected  the 
rights  of  the  appellees  they  were  fmd. 

The  court  further  ordered  that  the  appeal  will  be  regarded  as 
still  pending,  and  will  be  set  for  trial  at  the  next  term ;  and  as 
the  appellees  have  appeared  in  the  case  no  summons  against  them 
will  be  necessary.    Ibid, ^ 869 
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PRACTICE  m  THE  COURT  OP  APPEALS— (Continaed.) 
8.  Ten  fkr  cent,  damages  on  the  affirxancb  of  a  jxidqmbrt  fob 
MONET  will  be  awarded  by  the  Coart  of  Appeals  when  the  reomd 
shows  that  an  appeal  was  granted  by  the  lower  oonrt,  and  that  a 
sapersedeas-bond  was  execnted  within  the  time  prescribed  by  the 
Code.    Whitehead  v.  Boorom.. 899 

9.   A  JT7DOMENT  IS  NOT  SUPERSEDED  BT  THE  KUfiUUTlON  OF  THE  BOHD.^ 

An  order  of  supersedeas  most  be  issued  by  the  proper  derk.    Reed 
Y.  Lander,  5  Bush,  699,  is  sustained.    Ihid^ 899 

10.  Ths  object  of  ike  9upofedea»  is  merely  to  notify  the  appellee  that 
the  required  bond  had  been  executed  and  filed,  and  that  his  jnd^ 
ment  was  thereby  superseded.    IhitL 899 

11.   A    RBOORD    IS    NOT    KSqUIRSD   OF    THE    IB8UAL  OF   A    SUFBRSEDEAB. 

Ibid _  899 

18.  Notice  of  supersedeas  wnx  be  presumed. — ^When  no  evidence  of 
its  non-issual  appears  in  the  record,  the  Court  of  Appeals  is  au- 
thorized to  presume  that  the  appellee  had  been  notified  of  the 
supersedeas.    Ibid 899 

18.  Motion  to  set  aside  judgment  fob  damages,  on  the  alleged 

GROUND  THAT  NO  SUPERSEDEAS  ISSUED,   OYEKRULED. — ^In  thlS  Case 

the  motion  was  made  at  the  second  term  after  the  judgment  for 
damages  was  rendered  by  the  Court  of  Appeals ;  the  only  eridenoe 
that  the  supersedeas  had  not  issued  were  certificates  of  the  derk, 
the  constnictive  effect  of  which  was  "  that  the  clerk  had  no  offidsl 
knowledge  of  the  issuing  or  non-issuing  of  a  certificate  of  super^ 
•edeas  in  this  case.'*  The  motion  being  resisted-— on  the  oertificatei 
of  the  clerk  and  the  record  showing  that  an  appeal  had  been 
granted  in  the  court  below ;  that  a  supersedeas  had  been  execnted 
within  the  prescribed  time;  that  the  appellant  had  filed  a  petition 
for  a  rehearing,  and  had  not  even  suggested  that  there  was  no 
supersedeas,  and  had  acquiesced  in  the  judgment  for  damages 
until  one  full  term  of  the  Court  of  Appeals  had  passed — ths  motiom 
to  »et  aside  the  judgment  for  damages  is  overruled,     J&ui^.....  899 

14  Time  in  this  case,  *'  though  not  conclusiyo  against  the  jurisdiction  of 
the  Court  of  Appeals  to  correct  its  judgment  for  on  error  offsat* 
ing  on  the  record,  is  nevertheless  entitled  to  consideration  in  oon- 
nection  with  other  facts  and  presumptions.'*    Ibid. •«..  S99 

16.  The  cleric's  certificates  "  on  such  an  official  question,  even  if  compe- 
tent, do  not  prove  that  he  did  not  issue  the  formal  supefsedeis, 
but  only  that  he  docs  not  remember  that  he  did.'*  This  is  alto- 
gether insufficient  to  prove  dereliction  of  official  duty  imposed  by 
a  directory  statute.     Ibid S9* 
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PRACTICE  IN  THE  COURT  OF  APPEALS— (Contixraed.) 

18.   PaFEHS  not  FABT  of  THB  BBOOBD  T7HLB88  IDJfiMTiriJg)  BT   BILL  OT 

EZCBFTION8  OR  BT  OBDER  OF  couBT. — ^In  this  case  the  clerk  copied 
a  paper,  which  he  desig^tes  as  an  amended  petition ;  bat  it  is  not 
identified  by  bill  of  exceptions  nor  by  any  order  of  coart  Toung, 
McDowell  &  Co.  y.  Bennett,  &c ^ 474 

17.  Thb  bboord  shows  that  the  amended  fbtitioh  was  not  al- 
lowed TO  BK  FILED.  It  remained  therefore  a  private  paper  in 
the  hands  of  the  party ;  it  never  became  a  part  of  the  records  of 
the  court    Ilnd...... 474 

18  Bt  lodoino  a  paper  without  authoritt  of  the  court  among 

the  papers  of  the  case  the  parties  could  not  make  it  a  part  of  the 
record.    Tl^id 474 

19  Mandate  of  the  Court  of  Appeals  enforced  bt  rule  aoainat 

THE  chancellor  OF  THE  LouisviLLE  Chancert  Court. — After  the 
Court  of  Appeals  had  declared  void  an  order  of  the  chancellor  of 
the  Louisville  Chancery  Court  removing  the  commissioner  of  said 
court,  and  after  the  said  commissioner  had  been  restored  to  his 
ofSce,  the  chancellor,  against  the  protest  of  said  commisnoner, 
made  an  order  referring  a  suit  for  the  settlement  of  a  decedent's 
estate  to  a  ipeeial  commissioner,  before  whom  the  creditors  were 
required  to  prove  their  claims. 

The  commissioner  sued  out  a  rule  in  the  Court  of  Appeals  against 
the  chancellor  to  compel  the  execution  of  the  mandate  of  the  Court 
of  Appeals  by  the  reference  of  said  suit  to  said  commissioner,  in 
compliance  with  said  mandate. 

On  hearing  the  rule,  the  Court  of  Appeals  by  a  peremptory  order 
directed  the  chancellor  to  set  aside  the  order  referring  the  case  to 
the  special  commiBsioner     Smith  v.  Cochran.... 548 

90.  The  act  of  the  chancellor  of  the  Louisville  Chancery  Court  in  ap- 

pointing the  special  commissioner  in  this  case  being  substantially  a 
refusal  to  execute  a  mandate  of  this  court,  the  proceeding  against 
him  by  rule  \b  proper.     Ibid,,,, 548 

91.  Instructions  must  be  objected  to  when  offered. — ^If  objection- 

able instructions  are  asked  and  passed  upon  at  the  instance  of  the 
commonwealth  without  objection,  and  only  excfjjted  to  when  given, 
the  objection  will  not  be  available  as  a  ground  of  reversal  in  the 
Court  of  Appeals.  (Kennedy  &  Bro.  v.  Cunningham,  2  Met  588.) 
Reed  V.  Commonwealth 641 

99.  When  the  evidence  was  not  embodied  in  the  record,  the  Court 
of  Appeals  will  presume  it  w&3  such  as  to  sustain  the  action  of  the 
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oouit,  80  far  as  that  action  oould  depend  on  the  chAmcter  or  suffi- 
ciency of  the  eyidenoe.  And  in  snch  a  case  the  Court  of  Appeals 
could  not  reyene  for  any  mling  in  regard  to  instractions,  nnless  it 
was  manifestly  erroneous  in  view  of  the  issue  being  tried,  let  the 
evidence  be  what  it  might    Ihid,^ 641 

98.  Afpxal  fbosbcutkd  nr  the  naicb  of  a  dkad  pabtt. — RKWEaaAis  ni 

SUCH  A  CASK  CAH  NOT  BE  TBSATBD  AS  TQID  BT  THB  IX>VBa  CXKJBT.— 

Tlie  appellant's  death,  if  known,  should  haye  been  taken  adTaotagie 
of  in  the  Court  of  Appeals  by  a  plea  under  the  prorisions  of  sectiaii 
898  of  the  Civil  Code. 

When  a  plaintiff  diet  pending  Mi  euit^  his  death  may  be  pleaded 
in  abatement.  But  the  defendant  may  teaite  eueh  plea^  and  permit 
the  cause  to  be  tried  upon  its  merits,  without  revivor. 

Death  of  the  plaintiff  after  judgment  in  the  eireuit  courts  emd 
hefore  the  appeal  wu  proteeuted,  did  not  take  from  the  Court  of 
Appeals  the  right  to  entertain  such  appeal. 

Regularly,  a  personal  representative  should  have  been  appointed, 
and  the  appeal  prosecuted  in  his  name.  But  when  the  appeal  wa§ 
proteeuted  in  the  name  of  the  dead  plaintiffs  without  objection  by 
the  appellee,  the  judgment  of  reversal  in  the  Court  of  Appeals,  and 
proceedings  had  under  it,  are  not  void,  because  the  appeal  was  not 
prosecuted  in  the  name  of  a  personal  representative.  Spalding, 
adm'r,  &c.  v.  Wathen 859 

94.  Thb  allowancb  ob  BisracnoB  of  amended  flbadibos  is  not  usoally 
a  cause  of  reversal,  unless  there  has  been  a  manifest  abuse  of  the 
discretion  of  the  court    Downing  v.  Bacon,  Ac... 880 

PRESUMPTION  OF  DEATH— 

1.  Absence  from  the  state  seven  tbabs  fbbsumftion  of  deatb:* 
**  If  any  person  who  shall  have  resided  in  this  state  go  from  and 
do  not  return  to  this  state  for  seven  successive  years,  be  shall  be 
presumed  to  be  dead,  in  every  case  wherein  his  death  shall  come  in 
question,  unless  proof  be  made  that  he  was  alive  within  that  time.** 
(Sec  22,  chap.  85,  Revised  Statutes.)    Foulks  v.  Rhea. ••  588 

9.  DowEB  IS  bbcovebed  in  this  oase,  the  husband  hatino  ldt  and 
bbmained  absent  from  this  state  fob  seven  teabs,  without  any 
proof  that  he  was  alive  within  that  time.    IML ...••••••  588 

8.  Tliis  mere  presumption  of  the  death  of  the  husband  entitles  his  pre- 
sumed widow  to  dower  in  land  which  had  been  regulaily  and 
legally  conveyed  by  him  without  her  concuirence  during  their 
coverture.    Tbid.,,, 588 


INDEX.  811 


ProoeM — ^Railroads. 


PROCESS— 

1.  A  PKRflONAL  JUDOlOaiT  WITHOITr  8KRYICB  OF  FB00BB8  OB  AFFBABAHGB 

in  the  action  u  totally  Toid.    Roberts  y.  Stowen 205 

8.  In  aix  FB0GBEDIK08  UPON  ooKBTBncTiTs  SBBYtCE  the  proTiBions  of 
the  Code  regulating  the  same  must  be  literally  followed.  Brown- 
field,  Ac.  y.  Dyer,  Ac 606 

PUBLIC  POLICY— 

1.  AGRBBacENTS  TO  FB0CI7RE  FABDON8. — ^No  actiou  will  lie  to  recoyof  a 
•nm  of  money  for  endeayoring  to  procure  a  pardon.  Thompson, 
&c  y.  Wharton 668 

8.  Such  agreemenU  tend  to  obstruct  a  correct  administration  of  goyem- 

ment,  and  are  calculated  to  induce  persons  to  use  their  influence  in 
such  manner  as  to  defeat  public  justice.  (Comyn  on  Contracts,  201 ; 
McGiirs  adm'r  y.  Burnett,  7  J.  J.  Marsh.  640.)    Ihid 668 

9.  Theae  reawm  apply  and  should  control  in  all  cases  in  which  the 

party  whose  pardon  or  release  is  sought  to  be  obtained  has  boen 
conyicted  of  crime  by  a  legally  constituted  tribunal  haying  the 
constitutional  right  to  try  and  punish  the  offender.  Ihid,,.,,,  668 
4.  But  othertriae,  where  an  attorney  undertook  by  the  use  of  his  per- 
sonal influence  with  the  military  commander  to  save  from  impend* 
ing  danger  of  threatened  execution,  or  unauthorized  and  illegal 
imprisonment,  a  prisoner  who  had  been  conyicted  by  a  military 
court  which  was  authorized  by  law,  *'such  an  act  can  not  be 
regarded  as  an  agreement  to  obstruct  the  proper  administration  of 
justice,  nor  to  defeat  the  ends  of  public  justice.**    Ilnd 668 

RAILROADS— 

1.   RbCLAHATION  of  THB  taxes  ▼OLTTin'ARILT  PAID  FOR  RAniROAD  FUR- 

F08B8  IS  SOUGHT,  AiTD  RKFUSED. — The  allegations  that  the  taxes  were 
illegally  leyied,  and  that  there  was  no  legal  obligation  to  pay 
them,  as  admitted  by  the  demurrer,  are  insufficient  to  entitle  the 
tax-payers  to  enforced  reclamation  of  the  amount  yolantarily 
paid;  because  even  if  they  might  haye  avoided  payment  by  resist- 
ance they  may  nevertheless  have  felt  under  some  obligation,  legal 
or  moral,  to  pay,  as  the  road  had  been,  under  faith  in  payment, 
partially  constructed  with  the  presumed  knowledge  and  consent 

of  the  tax-payers.    Moore  v.  Bath  County  Court.... 177 

Sl  Action  bt  personal  represent attvb  for  killing  an  emflotbb 

OF  THE  railroad  COMPANY — STATUTE  OF  MaKCH  10,  1864  (2  StAN- 
TON,  510.) 

Willful  neglect — Province  of  the  jury. — Whether  the  facts 
developed  on  the  trial  sustain  the  charge  of  willful  neglect  is  the 
peculiar  province  of  the  jury  to  determine.  Louisville,  Cindnnad 
and  Lexington  Railroad  Company  v.  Mahony's  adm^x 286 
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RAILROADS— (ContinQed.) 

The  condition  of  the  family  of  the  deceased  directly  and  esMntiaUy 
affected  the  question  of  damages. 

Hiis  action  was  of  that  peculiar  kind  in  which  all  attgndsn^ 
drcamstances  of  aggravation  which  go  to  characterize  the  wrong 
complained  of  may  be  given  in  evidence.  (Sedgwick  on  Messnrs 
of  Damages,  466.)     Ibid ^  285 

4  Pbobablb  pbhiod  of  the  natural  lifb  or  dbcsaskd. — ^It  wm 
competent  to  prove  the  probable  period  of  the  natural  life  of  the 
deceased  by  reference  to  a  recognized  American  life-table.  Ih,  235 

B.  Pbcuniart  abiutt  of  thb  DSF]Eia>A]<rr  icat  bb  frotbk. — In  this  as 
in  other  cases  for  the  recovery  of  punitive  or  exemplary  damagn, 
it  was  not  improper  to  allow  proof  of  the  pecuniary  ability  of  the 
defendant    Ibid. 235 

6L  OOBTRIBUTrVB  MBOLIOENCB— GOMPANT  NOT  EXONBRATKD  BT.— Al- 
though the  deceased  may  have  acted  negligently  in  riding  on  some 
one  of  the  cars  instead  of  another  deemed  less  dangerous,  or  might, 
notwithstanding  the  wreck  of  the  train,  have  effected  lus  esc^M 
by  the  use  of  ordinary  diligence,  yet  if  the  disaster  resulted  from  a 
willful  neglect  of  duty  on  the  part  of  other  agents  of  the  defend- 
ant, who  controlled  the  running  operations  of  the  train,  and  it 
might  have  been  prevented  or  avoided  by  them  by  the  use  of  ordi- 
nary prudence  and  care  in  the  discharge  of  their  duty,  the  company 
was  not  exonerated  from  responsibility.  (Louisville  and  Nashville 
Railroad  Company  v.  Yandell,  17  B.  Mon.  586;  Same  ▼.  8ickingB» 
6  Bush,  1;  Same  ▼.  CoUins,  2  Duvall,  114;  Same  y.  Robinson, 
4  Bush,  507;  Same  v.  Filbum's  adm'z,  6  Bush,  574.)    /Hi...  235 

7.  Stock  in  thb  Lottisvillb  and  Nashvujjb  Railroad  Oompant  d 
HELD  to  bb  rbal  ESTATE. — Dower  It  (urigned  to  a  iMow  in  dodt  in 
the  Louisville  and  Nashville  Railroad  Company  which  was  owned 
by  her  husband  at  his  death. 

Kote. — After  the  decision  in  this  case  was  rendered  tiie  l^iila- 
ture  passed  "An  act  to  declare  the  capital  stock,  in  all  railroad 
companies  incorporated  by  the  laws  of  this  state,  permnud  prifpeiif.^ 
(See  act  approved  March  22,  1871,  inserted  under  the  opinion  in 
this  case.)     Copeland  v.  Copeland,  &c 349 

8.  PbOYISIONS  of  thb  CHABTER  MT78T  BB  STBICTLT  FtTBSUKD  IK  OQN- 
DEMNING   LANDS   FOR  THB  USB  OF  A    RAIUtOAD   OOMPANT. 

That  the  provisions  of  the  charter  have  been  strictly  punned  can 
only  be  shown  by  the  record  itself  if  it  be  in  existenca  Pomy, 
Ac.  V.  Pindell,  &c «71 
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RAPEr— 

1.  RaFB  on  WHTTB  woman  B7  OOLOBSD  KAN,   OOMXITTBD  SBFTEiaiBB, 

1869,  HOW  FT7NI8BED — Instbuotionb  TO  JTJBT. — ^By  act  of  Maroh  2, 
1869,  1  Session  Acts,  1869,  page  62,  the  punishment  of  rape  on  a 
white  woman  is  death  or  confinement  in  the  penitentiary  for  a 
period  of  not  less  than  ten  nor  more  than  twenty  years,  in  the 
discretion  of  the  jury. 

The  jnry  ought  to  have  been  instructed  that  if  they  found  the 
defendant  guilty,  that  it  was  their  further  duty  to  find  whether 
his  punishment  should  be  death  or  confinement  in  the  penitentiary 
for  a  period  of  not  less  than  ten  nor  more  than  twenty  years,  in 
their  discretion.    Blair  (of  color)  r.  Commonwealth.. 227 

S.  **  Whoever  shall  unlawfully  carnally  know  any  white  woman  against 
her  wUl,'^  etc.,  as  recited  in  the  act  of  March  2,  1860,  aforesaid, 
embraces  all  men,  white  or  black.  See  opinion  for  a  recital  and 
statement  of  the  effect  of  the  following  statutes :  Revised  Statutes, 
sea  4,  art  7,  cliap.  93,  2  Stanton,  876;  Act  of  February  16,  1866, 
Myerses  Supplement,  786;  Act  of  March  9,  1867,  1  Session  Acts, 
1867,  pages  102,  108;  Act  of  March  2,  1869,  1  Session  Acts,  1869, 
page  62.    Ilnd 227 

RENTS  AND  raPROVEMENTS— 

1.  Innocent  furghasbrb. — When  an  account  of  rents  and  profits  it 
sought  of  one  who  stands  in  the  attitude  of  an  innocent  purchaser, 
he  shall  be  allowed  for  his  meliorations  and  improvements  of  the 
property.  (Story^s  Equity  Jurisprudence,  sec  1287.)  Hall  and  wife 
y.  Brummal,  Ac 48 

8.  Generally  the  amount  of  the  allowance  depends  on  the  actual  en- 
hancement of  the  value  of  the  property  rather  than  the  cost  of 
the  improvement.  But  this  rule  is  not  applicable  in  this  case. 
Ihid.^ , ^ 48 

S»  A  tenant  is  bound  to  pat  the  rent  THOUOH  the  PREmSBS  8HOX7LD 

BE  DESTROYED  BT  iNBVTrABLE  OASUALTT. — ^The  rcason  for  this  rule 
seems  to  be  that  as  the  tenant  has  expressly  covenanted  to  pay  the 
rent,  and  has  not  by  his  contract  provided  against  his  liability, 
notwithstanding  any  accident  by  inevitable  necessity,  the  law  can 
not  interpose. 

In  this  case  the  tenant  of  one  room  or  apartment  in  a  building 
containing  several  rooms  is  held  liable  for  the  rent  of  his  room  for 
his  whole  term,  although  the  entire  building  was  destroyed  by  fire 
seven  months  before  the  expiration  of  his  term.  Helbum  &  Go. 
T.  Mofford,  &c..^... 169 
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RENTS  AND  IMPROVEMENTS— (Continued.) 

4   OOIITRAOT  RndNDED  BBOAUSB  TBB  YEinX>B  FBAUDULKHTLT  MmtST 

BB8BNTBD  TEE  B0T7HDART. — ^Vendee  to  be  charged  with  rente  since 
he  took  possession,  and  for  the  valae  of  wood  and  timber  he  sold 
from  the  land,  and  for  deterioration  of  the  soil,  and  to  be  cred- 
ited by  the  amoont,  and  interest  thereon,  of  the  pnrchase-money 
actually  paid  by  him,  and  for  the  meliorations  he  may  hare  made 
on  the  land  owned  by  the  vendor.    Upshaw,  A&  ▼.  Debow....  i49 

RBPLBVIN-BONDS— 

1.  Reflbviit  after  bbturn  DAT  OF  THB  EZBCfUTToir. — ^Haying  levied 
an  execution  while  it  was  alive,  the  sheriff  after  the  return  day 
thereof  might  sell  the  property,  or  haying  actual  or  oonstructiYe 
possession  of  the  property  so  levied  on,  he  might  take  from  die 
execution  defendant  a  bond,  with  surety,  replevying  the  execution. 
Savings  Institution  of  Harrodsburg  v.  Cfhinn^e  adm^r ..^ 589 

'9.  In  all  such  cases  the  power  of  the  sheriff  to  take  either  a  sale  or 
replevin-bond  grows  out  of  his  levy,  and  in  nowise  depends  upon 
the  then  status  of  the  execution  under  .which  the  levy  was  made. 
Ibid ^ 589 

RESCISSION— 

1.    COVBNANT  TO  OONYST  TITLB  DCFLI1SS  A  PBRFBCT  LBQAI*  TITLB.— Any 

general  covenant  to  convey  title,  if  not  restricted  or  qualified  in  its 
terms  by  any  other  stipulation,  implies  that  the  covenantor  csn 
convey  a  perfect  legal  title  regularly  derived  from  the  common- 
wealth ;  and  if  he  should  be  unable  to  convey  such  title  his  cov- 
enant will  be  broken.  (Bodley,  &c  v.  McChord,  4  J.  J.  Marsh. 
475.)    Davis  v.  Dycus...... ..........^ 4 

9.  But  when  the  averments,  as  made  in  this  case  in  substance,  thai  thi 
defendant  had  not  and  never  did  hone  a  good  or  perfect  tiUe^  and  tkU 
hit  title  %oae  defeetite^  were  not  sufficient  to  put  the  appellee  upon 
an  exhibition  of  his  title  to  avoid  a  rescission  of  the  oontrsct,  the 
plaintiff  was  not  entitled  to  any  relief  upon  such  allegations  im- 
porting a  defect  of  title.    IMd,,., ....••«• —••••     4 

8.  Defect  of  tttlb  will  not  alone  AirrHOitizB  a  RBscfssiON  whbi 

THE  CX>NVBTANOE  IS    EXECUTED  AND  VBNDEB  IS  IN   POSSESSION.— A 

court  of  chancery  will  not  decree  a  rescission  of  the  contract  wbers 
there  is  no  other  ground  for  claiming  its  interposition  than  a  defect 
of  title  in  vendor.  The  vendee  has  an  adequate  remedy  in  sa 
action  at  law  on  the  covenants  contained  in  the  deed.  (Oampbdl 
V.  Whittingham,  5  J.  J.  Marsh.  96;  Miller  v.  Long,  8  Marsh.  836.) 
But  if  tub  oontract  be  taistsd  with  fkauo  it  vitiates  tlis 
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RE8CISSION~(Coiitinaed.) 

whole  transaction,  and  presents  a  proper  groond  upon  which  to 
declare  it  void.    Upshaw,  Ac.  v.  Debow 442 

4i  VbNDOB  FRAUDULENTLT  HISREPRBSENTED  the  QUAimTT  AND  BOUND- 
ART   OF   THE   LAND   SOLD   AND   OONVBYED — ^VeNDEE  IN   POSSESSION 

UNDER  THE  DEED — CONTRACT  RESCINDED. — The  vendor  In  this  case 

r 

induced  the  purchaser  to  make  the  contract  and  accept  his  convey- 
ance by  fraudulently  representing  the  land  as  three  hundred  and 
eighty-six  acres,  when  in  fact  it  was  only  three  hundred  and  four 
acres.  He  also  fraudulently  represented  and  caused  a  line  to  be 
surveyed  as  his  true  southern  line  so  as  to  include  one  hundred  and 
eighty-two  acres  of  rich  ridge  land,  which  were  not  included  in  his 
true  boundary.     Contract  U  rescinded,  and 

Vendee  to  be  charged  with  rents  since  he  took  possession,  and 
for  the  value  of  wood  and  timber  he  sold  from  the  land,  and  for 
deterioration  of  the  soil,  and  to  be  credited  by  the  amount,  and 
interest  thereon,  of  the  purchase-money  actually  paid  by  him,  and 
for  the  ameliorations  he  may  have  made  on  the  land  owned  by  the 
.  vendor.    Ibid 442 

5.  Vendee  is  not  boxtnd  to  bxauine  his  yendor*b  title  papers. — He 
might  rely  on  the  statements  of  his  vendor,  and  in  doing  so,  if  the 
statements  relied  on  were  not  true,  the  consequences  must  fall  on 
him  to  whom  confidence  was  given.  (Young  v.  Hopkins,  6  Marsh. 
23.)    md 442 

8.  Verbal  contbact  to  sell  land — Rescission — ^Mesne  profits. — If 
there  was  a  verbal  contract  of  sale,  and  the  vendee,  being  put  into 
possession,  has  not  acquired  a  perfect  title  to  the  premises  by  lim- 
itation, the  vendor  may  avoid  such  contract,  and  compel  a  rescis- 
sion upon  equitable  terms.  Richmond  and  Lexington  Turnpike 
Company  v.  Rogers 683 

REVENUE  AND  TAXATION— 
1.  Power  of  county  court  over  a  fund  collected  as  taxes  fob 

PAYING  interest  ON  BONDS  EXECUTED  TO  A  RAILROAD  COMPANY. — 

The  Bath  County  Court  bought  Moore's  bond,  secured  by  a  lien  on 
land,  with  a  fund  procured  by  the  collection  of  taxes  levied  for 
paying  the  interest  on  bonds  executed  to  the  Lexington  and  Big 
Sandy  Railroad  Company,  ffeldy  the  bond  so  purchased  was  a 
trust  fund,  which  the  holders  of  the  railroad  bond  coupons  might 
enforce  with  the  lien.    Moore  v.  Bath  County  Court 177 

8.  But  the  alleged  conversion  is  no  available  ground  for  reclamation  of 
taxes  paid  by  tax-payers.    Ibid, 177 
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REVENUE  AND  TAXATION— (Contmaed.) 

8.  The  lien-bolder  and  assignor  consenting  to  the  enforcement  of  the 

lien  in  favor  of  the  connty  in  this  suit,  Moore's  objection  to  the 

capacity  of  the  county  court  to  buy  the  bond  is  nnayailing  as  a 

defense  to  the  action  on  the  bond.     Tbid 177 

4.  Certificates  of  payments  of  railroad  taxes,  restitution  of  which  was 
claimed  on  the  allegation  that  the  taxes  were  illegally  levied, 
could  not  be  used  as  an  equitable  set-off  against  the  action  on  the 
bond.    Tbid ^ 177 


ft.  Reclamation  of  the  taxes  yoluntarilt  paid  bought,  ahd 

FUSED. — The  allegations  that  the  taxes  were  illegally  levied,  aad 
that  there  was  no  legal  obligation  to  pay  them,  as  admitted  by 
the  demurrer,  are  insufScient  to  entitle  the  tax-payers  to  enforced 
reclamation  of  the  amount  voluntarily  paid ;  because  even  if  they 
might  have  avoided  payment  by  resistance  they  may  nevertheleai 
have  felt  under  some  obligation,  legal  or  moral,  to  pay,  as  the 
road  had  been,  under  faith  in  payment,  partially  constructed  with 
the  presumed  knowledge  and  consent  of  the  tax-payers.    Ih,,,  177 

8.    SUBSCRIFTIOK  OF  STOCK  IN  TURNPIKE  BOAD,  AND  UEVT  OF  TAX  TO  PA.T 

FOB  THE  SAME  by  the  Nelson  County  Court,  are  sustained  and  en- 
forced.   Foreman,  &c.  v.  Murphy,  Ac^ 808 

7.  The  right  of  the  state  government  to  assbbs  the  costs  of  thk 

DCFBOTBMENT  OF  STREETS  ON  THE  PBOPERTT  FRONTING  THE  SAIOB 
GROWS  OUT  OF  THE  SOVEREIGN  POWER  OF  TAXATION,  and  wheU  SUCh 

assessments  are  imposed  to  pay  for  local  improvements,  clearly  con- 
ferring special  benefits  on  the  property  taxed  to  the  extent  of  the 
assessment,  the  constitutionality  of  the  same  can  not  now  be  ques- 
tioned.   Bradley  v.  McAtee,  Ac.  and  City  of  Louisville 687 

8.  The  General  Assembly  can  coNSTrrunoNALLT  dklboatb  thib  sot- 

EREiGN  POWER  of  taxation  to  local  municipal  governments,  either 
with  or  without  restriction  or  limitation.     Thid^ 887 

0.   LCFOBING  A  TAX  IS  NOT  OONTRACTING  WITH  THE  TAX-FATBBS.     Ih^  887 

10.  The  TAXING  power  of  the  state  is  never  presumed  to  BE  BELHr- 
QUI6HED,  unless  the  intention  to  relinquish  is  declared  in  dear  and 
unequivocal  terms  (10  Howard,  803),  and  even  then  the  state  will 
not  be  irrevocably  bound  unless  some  duty  is  imposed  upon  the 
tax-payer  as  the  consideration  of  the  grant  which  the  dtizens  of 
the  state  are  not  generally  required  to  perform,  or  unless  by  the 
exemption  he  is  induced  to  embark  in  some  enterprise  or  to  invest 
his  means  in  some  adventure  which,  if  successful,  will  result  advan- 
tageously to  the  state  as  well  as  to  himself.    /5id...... ^  887 
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'    RBVENUE  LAWS  OP  C0NGRE8S- 

1.  OONTRAGT  FOR  SALB  OF  BBAIVDT,  ICADB  AND  80IJ1  EN  VIOLATION  OF 
THB  BBVMNUB  LAWS  OF  CONORBS8,  HELD  TO  BB  VOID. — ^In  thlS  aCtion 

on  a  note  for  two  hundred  dollars,  executed  for  brandy,  the  de- 
fendants pleaded,  in  substance  and  effect,  that  the  consideration 
of  the  note  was  brandy,  sold  by  the  plaintiff  to  one  of  the  defend- 
ants, which  was  made  in  Tennessee,  and  smuggled  into  Kentucky 
by  the  plaintiff  in  violation  of  the  revenue  laws  of  the  United 
States;  the  brandy  not  having  been  inspected,  nor  had  any  tax 
been  paid  thereon,  nor  the  barrels  containing  it  branded,  and  sold 
In  violation  of  the  laws  of  the  United  States,  and  that  the  contract 
was  therefore  against  public  policy,  illegal,  and  void.  The  judgr- 
ment  of  the  circuit  court  sustaining  a  demurrer  to  the  answer  as 
above  iff  reverted. 

The  case  of  Hunter  v.  Cobb,  1  Bush,  289,  does  not  conflict  with 
the  principle  governing  this  case,  which  invalidates  the  contract 
itself  because  it  involves  the  commission  of  a  public  wrong,  and 
not  simply  a  failure  to  comply  with  a  revenue  regulation  relative 
to  the  memorial  by  which  it  may  be  expressed,  which  might  be 
enforced  by  appropriate  penalties  without  affecting  the  integrity 
and  binding  force  of  a  legitimate  transaction.  Creekmore,  &c.  v. 
Ohitwood ^ 817 

REVIVOR— 

1.  An  action  to  revive  a  judgment  is  no  less  a  suit  than  any  other  dvil 
proceeding  for  the  enforcement  of  a  debt.  (Civil  Code,  sec.  487.) 
Curry's  adm'r  v.  Bryant^s  adm'r. „ ^......  801 

9l  Plaintiff's  bbfrbsoertativbs  must  ruvivb  within  thb  tbar.-- 
Civil  Code,  section  670:  "An  order  to  revive  an  action  in  the 
name  of  the  representatives  or  successor  of  a  plaintiff  may  hft 
made  forthwith,  but  shall  not  be  maide  without  the  consent  of  the 
defendant  after  the  expiration  of  one  year  from  the  time  the  order 
might  have  been  first  made ;  except  that  where  the  defendant  shall 
also  have  died,  or  his  powers  have  ceased  in  the  mean  time,  the 
order  of  revivor  on  both  sides  may  be  made  in  the  period  limited 
in  the  last  section.    Hull  v.  Deatly's  adm'r..... 687 

t.  Ln  PBNDBN8  IS  LOST   IF  THB  ACTION  18  NOT  REVIVBD  WITHIN  THB 

YXAB. — If  the  personal  representatives  of  the  plaintiff,  in  an  action 
for  personalty,  fail  to  revive  his  action  within  the  year,  having 
parted  with  a  valuable  consideration,  the  purchasers  of  such  prop- 
erty, without  notice  of  the  suit,  can  not  be  treated  as  purchasers 
pendente  lite.    Ibid 687 
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RBYiyOR— (Oontinued.) 

i.  Thb  udoal  bptbot  of  thb  dbatb  of  tbb  flaixtiff  wab  ah  A&Am 
lODrr. — The  usual  practice  is  not  to  hare  an  order  of  abatement 
entered,  bat  to  let  the  case  remain  on  the  docket  for  reyiyor  within 
a  reasonable  time ;  and  if  no  steps  are  taken  to  revive  within  snch 
time  it  is  stricken  from  the  docket  (See  Civil  Code,  sectiona 
557-578.)     Wd « _ 687 

RIPARIAK  OWNERa- 

1.  Riparian  ownkbs — Tmsni  right  to  stop  thb  flow  of  water. — 
The  right  of  the  riparian  owner  to  stop  the  flow  of  water  upon  his 
own  land,  and  thereby  cause  it  to  flow  back  np<m  the  lands  of  the 
proprietor  a}>ove  him,  is  not  a  right  incident  to  the  ownership  of 
the  soil,  but  an  easement  which  can  only  be  acquired  by  grant,  etc 
(2  Washburn  on  Real  Property,  p.  66.)  Hahn  &  Harris  v.  Thorn- 
berry,  ^ ......^ 408 

8.  Natttral  flow  of  water  oBSTRnerED — ^Dams  erbctbd  for  tbdb  fub- 

POSB  of  forming  ICB-P0ND8  ARE  ABATED  AND  PERPETUALLT  ENJODCKD 

IN  THIS  CASE. — The  dams  abated  and  perpetually  enjoined  in  this 
case  obstructed  the  natural  flow  of  the  water,  and  caused  it  to 
accumulate  upon  the  lands  of  adjacent  owners,  thereby  rendering 
their  lands  thus  inundated  almost  valueless.    Ihid. 408 

8.  USB  OF  AN   UNDIPROTSD  BANK   OF    THE    Omo  RlYER,    IN    MOOBIXe 
BAFTS,  WILL  NOT  CREATE  THE  RELATION  OF  LANDLORD  AND  TENANT 

between  the  riparian  owner  of  the  bank  of  the  river  and  the  owner 
of  the  rafts. 

Assumpsit  for  rent  can  not  be  maintained  for  such  use  and  occu- 
pation, except  upon  an  express  or  implied  promise  of  payment. 
Hall  &  May  v.  Jacobs  &  Oo ^ <^..  595 

ROADS  AND  PASSWAYS— 

1.  JUDOICRNT   OF   A    CIRCUIT    COURT    REVERSING   THE   JUDGMENT  OF  A 
COUNTY  COURT  DISMISSING  AN  APPLICATION  FOR   A  NEW  ROAD  IS  ft 

final  order  or  judgment,  and  an  appeal  may  be  prosecuted  from  it 
to  the  Court  of  Appeals.    Helm,  ^kc  v.  Short,  &a« 883 

8»   AfFSALS  in  road  cases  FROM  THB  OOUNTT  TO  THB  CIRCUIT  COURT. — 

The  proceeding,  when  brought  by  appeal  from  the  judgment  of 
the  County  court  to  the  circuit  court,  is  not  to  stand  upon  the 
docket  nor  be  tried  as  an  original  action;  nor  is  it  to  be  tried 
anew  as  if  no  judgment  had  been  rendered.  (Civil  Oode,  sections 
80,  91,  as.)     Ihid 888 

8.  8u(k  ^ppmU  occupy  in  the  circuit  court  an  attitude  exactly  aimilar 
to  that  of  an  appeal  in  the  Court  of  Appeals  prosecnted  fircMn  the 
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ROADS  AND  PASS  WAYS— (Continued.) 

judgment  of  a  circuit  court  admitting  to  record  or  rejecting  a  wilL 
Ihid 628 

4.  Both  the  law  and  fact  of  the  com  may  he  triecL,  but  the  circuit  court 
can  not  hear  or  adjudge  any  matter  of  fact  pertaining  thereto, 
other  than  such  as  may  be  certified  from  the  county  court 
Ihid 628 

0.  The  action  of  the  county  court  may  he  revued^  its  errors  pointed  out, 

and  the  county  court  compelled  by  proper  process  to  correct  them. 
Ihid 628 

6L  But  the  eireuit  court  can  not,  because  of  the  existence  of  such  errors, 
usurp  the  jurisdiction  of  the  county  court,  and  undertake*to  afford 
to  litigants  that  relief  which  the  legislature  intended  should  alon^ 
be  received  at  the  hands  of  the  county  court.    Ihid, 62b 

7.  To  B8CAPB  DANGSB  FBOM  LOOOMOTTYBS  AND  OARB  Operated  ou  a  rail- 
road is  sufficient  to  justify  the  county  court  to  establish  a  proposed 
change  in  a  public  road,  however  great  the  inconvenience  which 
may  result  therefrom  to  the  owners  of  the  lands  on  which  the 
change  is  proposed.  For  this  as  well  as  for  the  value  of  the  land 
taken  they  may  be  compensated  in  money.     Ihid 628 

8.   OO6T8  UNKBOBSSABtLT  IKOURRSD  IN  THIS  OASB  TO   BE   PAID   BT  THB 

AFFiiiCAKTs. — The  resistauts  moved  the  court  to  remand  the  case 
to  the  county  court  after  its  judgment  had  been  reversed  by  the 
circuit  court  Heldy  that  as  that  motion  ought  to  have  prevailed, 
the  applicants  for  the  road  are  responsible  for  all  costs  incurred  in 
the  circuit  court  by  either  party  subsequent  to  that  time ;  and  for 
this  reason  alone  the  judgment  of  the  circuit  court  is  reversed. 
IMd 628 

BALES  OP  INFANTS  REAL  ESTATE— 

1.  OoioassiONEii^s  BALES  OF  LAND  ov  INFANTS  must  be  made  in  pursu- 

ance of  notice.    Coferv.  Miller,  &c 045 

Sl  Thb  noticb  of  THB  8AI.B  must  be  in  pursuance  of  the  power  to  selL 
Ihid 645 

8.   TbE  JUDGMBNT  DIRBCTINO  OB  AUTHOIUZINO  THR  8ALB  IfUST  BB  PUR- 

SUBD. — In  this  case  the  commissioner  was  ordered  to  sell  the  land 
of  the  infants  on  credits  of  six,  twelve,  and  eighteen  months.  The 
commissioner  advertised  the  sale  as  prescribed  by  the  judgment 
On  the  written  request  of  the  guardians  of  the  infants  the  commis- 
sioner sold  the  land  on  credits  of  one,  two,  and  three  years.  The 
purchaser  executed  bonds  accordingly;  and  after  the  sale  had 
been  confirmed  by  the  court  at  the  same  term,  he  appeared,  and  09 
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BALES  OF  INFAirrS  REAL  E8TATE->(Oontinned.) 

grounds  as  above  filed  moved  the  oomt  to  set  aside  the  sale  and 
cancel  bis  bonds.  The  judgment  of  the  drcnit  ooart»  oTerrnlin^ 
the  motion  of  the  purchaser,  on  his  appeal,  is  reversed,  with  in- 
stnictions  to  the  drcoit  coart  to  set  aside  the  sale  and  cancel  the 
purchaser's  bonds.    /Wrf.^.... 545 

4i  Thb  pubohabbr's  failubb  to  object  to  the  cokftrmatiok  or  ram 

flALB   of  thb   LABD  WAS  A  WAIVBB  OT   BIB   BIGHT  TO    1UBBI8T  1HM 

PAYMENT  of  the  purchase  price  on  the  ground  that  suit  had  been 
brought  against  him  to  recover  a  part  of  the  land,  process  therdn 
having  been  served  on  him  before  the  commiasioner's  report  of  sale 
was  confirmed.    Huber  v.  Armstrong's  widow  and  heirs.........  5M 

5.  TlTLB  PAPERS  ON  FILE  IN  THE  SUIT  IN  WHICH  THB  BALE  WAS  DBOBEBD 

OPERATE  A8  NOTICE  to  the  purchascr  of  the  character  of  title  the 
court  was  offering  to  sell,  and  the  purchaser  can  not,  after  the  oon- 
firmation  of  the  sale  without  objection,  be  allowed  to  say  that  the 
title  was  not  a  good  one.    Ihid,^ .••...•  590 

6L  Such  title  as  the  infants  had  or  owned  should  be  passed  to 
THE  PUBCHA8EB  before  he  is  compelled  to  pay  to  their  guardian 
the  amount  bid  by  him.    Ilnd,,,, 590 

7.  Sale  beneficial  to  infants,  but  defective  in  failing  to  pabb 

theib  title. — The  judgment  of  the  circuit  court  rendering  the 
sale  absolute  and  requiring  the  purchaser  to  pay,  on  the  appeal  of 
the  purchaser,  is  reversed.  The  circuit  court  is  directed  to  require 
the  guardian  by  supplemental  proceedings  to  take  all  necessaiy 
and  proper  steps  to  render  valid  and  binding  the  decree  and  sale; 
and  when  that  is  done  to  compel  the  purchaser  to  make  payment. 
lUd...^ .• 690 

HEDUCrnON— 
1.  Seduction. — An  action  by  the  &ther  for  the  seduction  of  hia 
daughter  is  maintainable  either  by  the  common  law  for  loss  of 
service  and  incidental  expenses,  or  by  our  statute  authorizing  him 
instead  of  the  daughter  to  sue  for  seduction. 

In  each  action,  according  to  modem  law,  there  is  about  the  same 
margin  for  the  assessment  of  damages.    Pence  v.  Dozier 188 

8.  Seduced  daughter  a  ooupbtbnt  witness  for  her  father. — ^Ae 

the  daughter  had  renounced  her  own  right  of  action,  and  waa 
anxious  to  have  the  action  dismissed,  there  can  be  no  consistent 
doubt  of  her  competency  as  a  witness  for  her  father;  and  on  prin- 
ciple, whatever  may  be  said  in  some  of  the  books,  her  proof  of  m 
marriage  contract  was  admissible. 

Nor  was  there  error  in  refusing  to  allow  witness  to  prove  that 
her  sisters  were  of  questionable  character  as  to  chastity.    /&...  188 
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SUDUCnON^CContinaed.) 

8.  A  wmnEBS  shoxtld  hot  bb  ooiifbllkd  to  mFAiozB  HDiSBLF. — The 
testiin<my  of  a  willing  witness  that  he  had  illicit  intercourse  with 
the  plaintiffs  daughter,  debaached  by  the  defendant,  would  be 
entilied  to  bat  little  if  any  credence,  and  the  court  did  not  err  in 
refusing  to  compel  him  to  answer  such  a  question  to  infamize  him- 
sell    Ihid 188 

gELLINQ  GOODS  BY  SAMPLE— 

1.  Selling  goods  hy  mmpls  is  not  peddling,  and  is  not  punishable,  under 
the  act  of  1856.    Commonwealth  y.  Jones 603 

dELUNQ  LIQUOR  TO  WHTTB  MINORS— 

1.  DBFECnVB  na)IOTMBlfT  FOR  SELLING  LIQUOR  TO  ABT  '*  WHITB  FBRSON'* 

UKDER  THB  AOB  OF  TWENTT-oNB  YBABfl. — An  Indictment  under  the 
act  of  March  2,  1860  (Myers*8  Supplement,  517),  for  selling  liquor 
*'  to  any  tohUe  person  UTider  the  itge  of  twenty-one  years,^^  is  def ectiye 
if  it  does  not  allege  that  the  minor  was  a  white  person.  Demurrer 
of  defendant  to  the  indictment  in  this  case  was  properly  sustained 
by  the  circuit  court.    Commonwealth  v.  Ewing... 106 


hHERIPPS— 

1.  AonoH  AOAiNBT  A  DBPUTT  SHERIFF. — ^A  party  may  waive  his  right  of 
action  against  the  sheriff  and  bring  it  against  the  deputy  for  a 
breach  of  a  direct  covenant  to  the  party  suing.  Winterbower 
T.  Haycraft ^ 57 

8.  A  deputy  sheriff  receipted  for  and  covenanted  to  collect  fee-bills. 
For  failing  to  pay  over  money  so  collected,  an  action  may  be 
brought  against  him  on  the  covenants  of  his  receipt.    JTbid^.^.    57 

8i.  To  AUTHORIZB  A  LEVY  the  sheriff  must  have  in  his  hands  an  execu- 
tion in  full  force  and  effect.  Savings  Institution  of  Harrodsburg 
V.  Chinn^s  administrator 689 

4.  Replevin  after  return  day  of  thb  execution. — Having  levied 
an  execution  while  it  was  alive,  the  sheriff  after  the  return  day 
thereof  might  sell  the  property,  or  having  actual  or  constructive 
possession  of  the  property  so  levied  on,  he  might  take  from  the 
execution  defendant  a  bond,  with  surety,  replevying  the  execution. 
lUd ^ 589 

ft.  Li  all  such  cases  the  power  of  the  sheriff  to  take  either  a  sale  or 
replevin-bond  grows  out  of  his  levy,  and  in  nowise  depends  upon 
the  then  status  of  the  execution  under  which  the  levy  was  made. 
Ibid 589 
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BHKBIFFS— (Continaed.) 

8.  SuKnm  of  a  aasaarw  abb  kot  bbubaskd  bt  the  r ailitiib  op  ihb 
OOUBTT  OOUBT  to  appoint  a  commiaBioner  to  settle  the  sherilFs 
aoooonta  concerning  the  county  levy,  eta,  as  required  by  section  6^ 
article  8,  chapter  88,  Reriaed  Statutes,  1  Stanton,  800 ;  and  the  act 
of  February  9,  1864,  Myers's  Supplement,  196. 

The  doctrine  of  laehe§  can  not  be  applied  to  the  goTemment  on 
account  of  the  conduct  of  its  agents.  Bonta,  Ac.  y.  Mercer  Ooun^ 
Ctourt 576 

7.  The  statutes  above  referred  to  constitute  no  part  of  the  contrsct 

between  the  county  and  the  sheriff  and  his  sureties.    Ilnd (76 

8.  These  statutes  were  enacted  for  the  benefit  of  tiie  people  of  the 

county  constituting  the  municipal  corporation,  to  which  the  rerenua 
belongs  when  collected,  and  not  for  the  benefit  or  protection  of 
the  sureties  of  the  officer  who  undertakes  the  collection.    Ihid.  576 

Ol  The  liability  of  the  sheriff  and  his  sureties  is  to  the  people  of  the 
county  and  not  to  the  county  court    i^id.......^........ 576 

10.  Tkk  per  CEirrmc  upon  tub  amoukt  dub  may  be  recovered  by  a 
county  creditor  against  the  sheriff  and  his  sureties.  (Revised 
Statutes,  sec  6,  art.  2,  chap.  26,  1  Stanton,  298.)    But 

Ten  per  centum  on  thb  amount  dub  the  oountt  can  not  be 
BEOOYERED  by  Way  of  damages  against  the  sheriff  and  his  sureties 
in  a  proceeding  in  behalf  of  the  county. 

The  circuit  court  in  this  case  rendered  judgment  in  favor  of  the 
Mercer  County  Court  against  the  sheriff  and  his  sureties  foi  Ae 
full  amount  of  the  county  levy  for  which  the  sheriff  bad  failed  to 
account,  and  also  for  an  additional  sum  equal  to  ten  per  cent 
thereon  in  the  way  of  damages.  That  judgment  u  affirmed  ss  to 
the  amount  for  which  the  sheriff  had  failed  to  account,  M  if 
r«9er$Bd  as  to  the  ten  per  cent,  thereon  in  the  way  of  damages. 

The  statute  does  not  authorise  a  recovery  of  ten  per  cent  in  fte 
way  of  damages  or  otherwise  on  the  amounts  due  by  the  sheriff 
to  the  eovnty,    Tbid 576 

SPECIFIC  PERFORMANCE— 

1.  Spbctfic  execution  a  matter  op  sound  discretion  in  thb  ooubt. — 
The  specific  execution  of  a  contract  in  equity  is  not  a  matter  of 
absolute  right  in  the  party,  but  of  sound  discretion  in  the  coait 
Hence  it  requires  much  less  strength  of  case  to  resist  a  bill  to  per- 
form a  contract  than  it  does  on  the  part  of  the  plaintiff  to  maifltain 
a  bill  to  enforce  a  specific  performance.  (2  Story's  Equity  Jiii»- 
prudence,  sec  769.)     Petty  v.  Roberts. ...« *!• 
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SPECIFIC  PERFORMANCE— (Continued.) 

2.  When  thb  court  will  sot  dbcreb  a  bpbcifio  •fbrfobicakgb.— 
Courts  of  equity  will  not  decree  a  specific  performance  when  the 
contract  is  founded  in  fraud,  impodtion,  undue  advantage,  mis- 
take, or  groes  misapprehension.  (2  Story's  Equity  Jurisprudence, 
sec  750.)    Ibid 410 

8.   AdTAKTAOB   UNDXTLT    obtained — CONTKAGT   OUGHT   NOT  TO    BB   EN- 

VORCBD. — The  advantage  unduly  obtained  by  the  vendor  in  this 
transaction  would  be  sufficient  to  authorize  the  chancellor  to  with- 
hold a  judgment  to  enforce  the  contract    find 410 

4  BxFBerANCiBs. — Specific  execution  of  contracts  to  sell  expectancies 
will  not  be  enforced.    Lowry  v.  Spear,  Ac. 451 

8TATDTE  OF  FRAUDS  AND  PERJURIES— 

1.   AucnONKER^B  MEMORANDUM  BYIDBNCB  OF  BALE  OF  REAL  ESTATE. 

The  memorandum  of  the  auctioneer  of  the  sale  of  a  lot,  signed 
with  the  name  of  the  purchaser  by  his  authority  and  in  his  pres- 
ence, was  a  sufficient  memorial  of  the  contract  to  exempt  it  from 
the  statute  of  frauds.    Gill  v.  Hewett 10 

8.  The  aucitonbkr  is  regarded  as  the  agent  of  both  i«he  seller  and 
FURCHASER  of  either  real  or  personal  property  sold  by  him,  and  if 
on  making  the  sale  he  signs  for  them  a  memorandum  of  the  sale, 
such  memorandum  will  be  a  sufficient  written  memorial  of  the  con- 
tract to  bind  the  purchaser.    /&u2....... 10 

8.   A  SALE  OF  PERSONAL  FROFERTT  WITHOUT  DELIYERT  OF  POSSESSION 

passes  the  absolute  title  as  between  the  parties  to  the  contract. 
Buffington  v.  Ulen 281 

4.  A  PAROL  PROMISE  TO  PAT  THE  DEBT  OF  ANOTHER  TO  A  THIRD  PABTT 
FOR  A  VALUABLE  OONBIDERATION  IS  ENFORCED  IN  THIS  CASE ^Ths 

grantee  agreed  that  two  notes  held  by  a  third  party  were  a  charge 
on  the  lot  conveyed  to  him,  and  verbally  promised  to  pi^  the  two 
notes  in  consideration  of  the  conveyance  of  the  lot  without  any 
lien  reserved  in  the  deed.  HIM,  that  the  promise  to  pay  the  two 
notes  was  founded  on  a  valuable  consideration  to  g^t  the  lien 
removed  and  a  conveyance  of  the  lot,  and  that  the  notes  becams 
his  own  debts,  and  he  could  nut  avail  himself  of  the  statute 
against  frauds  and  perjuries,  and  that  the  acknowledgment  of  the 
debt  and  promise  to  pay  it  took  it  out  of  the  statute  of  limitations. 
Hodgkins  v.  Jackson 849 

8.   AOREEMENT  TO  PAT  A  DEBT   "  TO  ANOTHER "  IS  NOT  AN  AGREEMENT 

TO  PAT  THB  DEBT  "oF  ANOTHER.'' — ^Thc  Statute  of  frsuds  and  per- 
juries does  not  apply  to  an  agreement  with  one  to  pay  a  debt 
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STATUTE  OF  FRAUDS  AND  PERJURIES— (Continued.) 

which  he  owes  to  another.  In  this  case  such  a  contract  is  enforoed 
by  the  beneficiary  in  an  action  in  which  the  other  two  parties  are 
made  defendants.     Spadone  y.  Reed  &  Thompson. 466 

6w  A  DBDICATION  OF  LAND  TO  FUBLIO  PI7BF06E8  MAT  BE  MAOB  BT  TASOL, 
AND  BE  ESTABLISHED  BT  FABOL  BVIDEMGB.      (TrUSteeS  of  DOTCT  Y. 

Fox,  9  B.  Mun.  200;  Wickliffe  v.  City  of  Lexington,  11  B.  Moo. 
165;  McKinney,  Ac  v.  Griggs,  &a,  5  Bush,  401.)  Griffy,  &c.  t. 
jSryars,  &c 471 

7.   A  FABOL  DEDICATION  OF  FOUB  ACRES  OF  LAND  ON  WHICH  TO  EKBOT  A 
HOUSE  OF  RETjIGIOUS  WORSHIP,  ETC.,  IS  8U8TAINBD  IN  TUIB  OASK.— 

After  using  the  land  for  two  years  for  the  purposes  of  the  dedica- 
tion, the  trustees  of  the  church  instituted  this  action  against  the 
donors;  alleging  the  dedication,  etc.,  and  that  the  defendants  wen 
asserting  claim,  they  sought  the  judgment  of  the  court  to  quiet 
their  title,  etc.  The  circuit  court  dismiAed  their  petition  on  de- 
murrer.    That  judgment  it  reversed,    Ilnd, 471 

SUBROGATION— 
1.  Effect  of  a  note  and  mobtoagb  to  ratbb  monet  fob  a  sfeuifu 
OBJECT — Sdbbooation. — A  note  secured  by  mortgage,  bdng  exe- 
cuted by  the  obligors  to  the  payee  to  secure  money  to  be  advanced 
by  him,  or  to  be  negotiated  by  him  as  security  for  money  borrowed 
for  a  specific  purpose,  is  binding  on  the  obligors,  and  third  parties 
who  advanced  or  loaned  the  money  to  the  payee  for  that  speciflc 
purpose  on  the  faith  of  the  note  and  mortgage  may  enforce  the 
collection  of  the  note  and  foreclosure  of  the  mortgage.  (Ward  t. 
Northern  Bank  of  Kentucky,  14  B.  Mon.  283;  Browning  v.  Foun- 
tain, 1  Duvall,  18.)    Baker  t.  Ward -  MO 

SUNDAY— 

1.   A  note   signed  BT  THE  OBUOOBS  ON   SUNDAT,  BUT  NOT  SHOWN  lO 
HAVE   BEEN   DELIVERED  ON  THAT   DAT,   18  VALID. — Held,   that  U» 

illegal  acts  of  the  obligors,  in  signing  the  note  on  Sunday,  did  not 
affect  its  validity  in  the  hands  of  the  obligee,  who  did  not  himself 
violate  the  law.  (Ray,  &c.  v.  Catlett  &  Buck,  12  B.  Mon.  582.) 
Dohoney,  &c.  v.  Dohoney,  &c •...—  217 

SURETY— 
1.  Verbal  notice  to  sue  insufficient  to  exonerate  subbtt. — hi  tW» 
case  the  surety  claimed  exoneration  because,  although  his  son  told 
the  holder  of  the  note  that  his  father  "wanted  him  to  sue,"  sad 
that  written  notice  would  be  given  if  he  should  require  it,  heitid 
he  would  sue,  yet  failed  to  do  so.  Beld^  the  surety  was  not  exon- 
erated.    English  V.  Bourn ^^ 
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SURETY— (Continued.) 

2,  BuRETT  IK  ATTAOHMBNT-BOND  18  lusLBASED  by  the  discharge  of  the 
principal  in  bankruptcy  before  judgment  against  him. 

As  no  judgment  could  be  rendered  against  the  principal,  the 
surety  in  the  bond  was  released  from  liability  thereon  by  the  dis- 
charge of  the  principal    Payne  &  Bro.  y.  Able,  Ac 844 

8.  Tbb  subett  of  a  tenant,  in  his  covenant  to  return  the  property  in 
in  good  order,  is  not  liable  for  damages  for  the  failure  of  his 
principal  to  return  the  house  and  lot  at  the  expiration  of  the  term, 
when  possession  was  not  demanded,  and  no  readiness  for  possession 
was  expressed  by  the  lessors.    Kyle  y.  Proctor,  &c. 498 

4.  An  aUorney  <U  law  employed  to  eoUeet  a  debt  hoe  no  authority  to  releaee 
the  euretiss  upon  his  client's  claim  by  an  indorsement  directing  the 
return  and  reissue  of  an  execution.  (See  opinion  for  facts  of  this 
case.)    Savings  Institution  of  Harrodsburg  y.  Chinn's  adm'r...  680 

6.  BUBBTIBS  OF  A  SHEBIFF  ARE  NOT  BRLBA8RD  BT  THE  FAILUBB  OF  THE 

OOUNTT  couBT  to  appoint  a  commissioner  to  settle  the  sherifiTs 
accounts  concerning  the  county  levy,  eta,  as  required  by  section  6, 
article  8,  chapter  26,  Revised  Statutes,  1  Stanton,  800 ;  and  the  act 
of  February  9,  1864,  Myers's  Supplement,  126. 

The  doctrine  of  laches  can  not  be  applied  to  the  government  on 
account  of  the  conduct  of  its  agents.  Bonta,  Ac,  v.  Mercer  County 
Court 676 

8.  The  statutes  above  referred  to  constitute  no  part  of  the  contract 
between  the  county  and  the  sheriff  and  his  sureties.     Ihid 676 

7.  These  statutes  were  enacted  for  the  benefit  of  the  people  of  the 

county  constituting  the  municipal  corporation,  to  which  the  revenue 

belongs  when  collected,  and  not  for  the  benefit  or  protection  of 

.  the  sureties  of  the  officer  who  undertakes  the  collection.   Ihid,  676 

8.  The  liability  of  the  sheriff  and  his  sureties  is  to  the  people  of  the 

county  and  not  to  the  county  court.     Und, ^ 6' 

0.  A  SURETY  IS  DISCHARGED  BT  ANTTHING  WHICH  OPERATES  AS  A  NOVA- 
TION.    (2  Parsons  on  Contracts,  18.)     Ruble  v.  Norman 682 

10.  If  property  of  value  more  than  sufilcient  to  pay  the  debt  be  delivered 
to  the  creditor  in  discharge  thereof,  and  he  afterward  permits  the 
principal  debtor  to  sell  the  property  and  retain  the  price,  the  surety 
will  be  discharged ;  for  the  creditor  thereby  contracts  a  new  debt 
with  his  principal  debtor  to  which  the  surety  is  no  party,  and  he 
can  not  hold  the  surety  bound  for  the  former  debt,  because  it  had 
been  satisfied.     Tlnd 682 
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SURETY— (Continued.) 
11.  The  principal  debtor  in  this  case  ddioered  hogt  to  ihe  creditor  more 
than  Bofficient  to  pay  the  debt  in  payment  thereof  and  afterward, 
without  the  consent  of  the  surety,  he  permitted  the  principal  debtor 
to  sell  the  hogs  and  retain  a  portion  of  the  price,  thereby  leaving  a 
part  of  the  debt  unsatisfied.  The  surety  was  thereby  discharged 
from  liability.    Ihid^ 683 

13.  When  oonfbbsioks  of  thb  pbincifal  akb  not  kvtdkscb  aoaimst 

me  8X7BBTY. — '*  If  one  becomes  surety  in  a  bond  conditioned  for  the 
faithful  conduct  of  another  as  clerk  or  collector,  it  is  held  that  in 
an  action  on  the  bond  against  the  surety  confessions  of  embezzle- 
ment made  by  the  principal  after  his  dismissal  are  not  admissible 
in  evidence ;  though  with  regard  to  entries  made  in  the  course  of 
his  duty  it  is  otherwise.  (1  Greenleaf  on  Evidence,  sea  187;  Com- 
monwealth for  Russell  v.  Braaefield,  7  B.  Monroe,  447.)  Pollard  ▼. 
Louisville,  Cincinnati  and  Lexingt<m  R  R  Co 697 

18.   A   STTBETT  IS   NOT  EXONERATED  TROU   UABILITT  BT  HIS  PRINCIPALS 

PAYING  OR  AGRBEiNO  TO  PAT  U8T7BT,  although  such  payment  or 
agreement  was  not  communicated  to  the  surety.  Mount  v.  Tap- 
pey 617 

14.  It  would  bs  othertoue  if  the  payment  or  agrreement  to  pay  nsnry  waa 

concealed  from  the  surety  for  the  purpose  of  indudng  him  to  do 
what  he  would  not  otherwise  have  done,  or  increased  the  risk 
taken  by  him  in  becoming  surety  in  the  note.    Ibid «  617 

16.  Any  secret  arrangement  between  the  creditor  and  the  principal 
operating  to  diminish  the  principalis  ability  to  pay  the  debt,  and 
fraudulently  concealed  from  the  surety  or  misrepresented  to  him 
by  the  creditor,  would  vitiate  the  contract ;  for  the  creditor  should 
not  be  allowed,  either  by  expressing  a  falsehood  or  suppreving  liie 
truth,  to  induce  the  surety  to  assume  responsibility  which  he  wonld 
otherwise  avoid.     Ibid, 617 

16.  The  answer  in  this  case  failed  to  allege  that  the  agreement  to  pay 
usury  was  concealed  from  the  surety  for  the  purpose  of  indudng 
him  to  do  what  he  would  not  otherwise  have  done,  and  contained 
no  averment  to  the  effect  that  the  payment  or  agreement  of  Che 
prindpal  for  the  payment  of  usury  increased  the  risk  taken  by  the 
surety  in  the  note.    Ibid, • - 617 

17.   BURETT  PATINO  THB  DEBT — HT8  RIGHT  OF  ACTION  AOCRUBB  against  bls 

principal  and  against  his  co-sureties,  for  the  debt  or  for  oontrilm* 
tion,  for  each  payment  at  the  date  thereof.  (Revised  Stat,  sec.  7, 
chap.  97.)  He  may  sue  a  oo-surety  separately,  or  as  a  }oint  defend- 
ant with  the  prindpal,  when  and  as  often  as  he  makes  payments^ 
Robinson  v.  Jennings 
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SURETY— (Continaed.) 

18«  FiVB  TSAB8'  LIMITATION  WILL  BAR  SinUBTT^B  RIGHT  OF  ACTIOV  agafalSt 

his  principal  and  co-sureties,  on  the  implied  contract  to  pay  or  con- 
tribute.    (Revised  Statutes,  sea  2,  art  3,  chap.  68.)    Ibid. 680 

19.   **  A  BURETT  FOR  AR  BXBOUTOR,  ADIORISTRATOR,  OUARDIAR,  OB  CURA- 
TOR, OR  FOR  A  SHERIFF  TO  WHOM  A  DECBDEirr'B  E8TATB  BAB  BEER 

TRAiraFERBED,  shall  be  discharged  from  all  liability  as  such  to  a 
distributee,  devisee,  or  ward,  when  five  years  shall  have  elapsed 
without  suit  after  the  accruing  of  the  xsauso  of  action,  and  after  the 
attaining  of  full  age  by  the  devisee,  distributee,  or  ward ;  but  the 
laches  of  one  shall  not  affect  the  right  of  anotlier."  (Revised  Stat- 
utes, section  18,  chapter  97,  2  Stanton,  400.)  Priest,  &c  v.  Warren 
and  wife ^ 688 

W.  THB  FORBGOIRG  BTATUTB  RURB  AGAIKBT  MARRIED  WOMEN,  BUd  is  HOt 

qualified  by  chapter  68  of  the  Revised  Statutes  concerning  limita- 
tion of  actions,  so  as  to  render  the  savings  therein  provided  in 
favor  of  married  women  applicable  in  cases  against  sureties,  pro- 
vided for  by  said  section  18,  chapter  97.     find 688 

SURVEYS  OP  LAND  WEST  OF  THE  TENNESSEE  RIVER— 

1.  Vacant  land  left  unburtbyed  bt  mistake  in  a  reported  fractional 
quarter  section  is  subject  to  entry.    Bowman  v.  Eggner.. •••••••    68 

TAVERNS  AND  COFFEE-HOUSES— 

1.  Failing  to  bet  up  in  a  pitblio  room  of  the  tavern  a  list  of  ratbb 
fixed  bt  THE  oouNTT  COURT. — Section  14  of  chapter  29,  Revised 
Statutes  (1  Stanton,  408),  provides  that  "  every  tavern-keeper  shall, 
within  one  month  after  the  rates  are  fixed  by  the  court,  obtain  from 
the  derk  thereof  a  fair  table  of  such  rates,  and  set  them  up  in  the 
public  room  of  his  tavern,*'  etc.  The  indictment  in  this  case  was 
defective  because  it  failed  to  allege  when  the  rates  had  been  fixed, 
or  that  they  had  been  fixed  a  month  before  it  was  found.  Jackson 
V.  Commonwealth 00 

tL  PbRMITTINO  games  of  CARDB  in  a  COFFBB-HOUSB  for  TREATS  Ol 
LIQUOR    AND  CIOAR8   IS  A  VIOLATION   OF   THE  STATUTE. — ^The   Only 

witness  in  this  case  proved  that  such  games,  ostensibly  for  amuse- 
ment^  were  frequent  in  the  said  house,  with  the  knowledge  and 
sometimes  participation  of  the  accused,  and  with  the  ''under- 
standing** that  the  loser  should  "treat,**  which,  according  to 
custom,  he  did. 

Verdict  and  judgment  for  two  hundred  dollars  affirmed,  (Mar- 
Bton  V.  Commonwealth,  18  B.  Monroe,  401.)  Stahel  v.  Common- 
wealth   887 
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TOWNS  AND  crnE&— 

1.  LdOTB   of  NeWFOBT  OQNBTITUTIONALLT  KZTBZraKBD  BT  ACT  OF  TBI 

liBOisLATUBB. — The  act  of  Febraary  16,  1867,  entitled  "An actio 
amend  the  charter  of  the  city  of  Newport,^*  which  was  passed  for 
the  sole  purpose  of  extending  the  limits  of  said  city,  U  eonttUm- 
tianal;  U  wu  not  taid  an  aeeourU  of  ddunvenetSf  or  toant  iif  tnu 
dffn\fieanee  of  iU  tUls.    Swift  A  Oo.  t.  City  of  Newport.^.....    S7 

8.  The  subjection  of  land  included  in  the  town  extension  to  the  burden 
of  a  municipal  tax  is  not  considered  an  unlawful  appropriation  of 
private  property  to  public  use,  unless  the  legitimate  object  of  im- 
proving the  town  shall  have  been  palpably  perverted  to  the  unau- 
thorized purpose  only  of  lessening  the  burden  of  taxation  on  the 
inhabitants  who  shall  not  be  otherwise  benefited  by  the  extension. 
md «.    87 

8.  One  legislature  can  not  control  the  conduct  or  limit  the  power  of 
its  successor,  except  by  an  act  operating  as  a  binding  contract 
Ihid ^ 87 

4  *'  No  memorial  or  petition  to  the  legislature  praying  for  the  divisiao 
of  a  county,  the  establishment  of  a  new  county,  change  of  a  oouni^ 
line,  the  change  of  the  place  for  holding  any  court,  or  relating  to 
any  other  local  matter,  shall  be  received  or  acted  upon,  unless  the 
purport  or  object  of  such  petition  or  memorial  shall  have  been  pab- 
lished  in  writing  at  the  door  of  the  court-house,  or  other  place  of 
holding  courts  of  the  county  or  counties  to  be  affected  thereby,  at 
least  two  months  prior  to  the  meeting  of  the  legislature."  (Revised 
Statutefl,sec.8,  chap.  62,  2  Stanton,  120.)    Eeld,t\ist 

The  foregoing  statute  is  merely  advisory  and  prudential,  sod 
being  disregarded  in  this  case,  was  quoad  hoe  constructively  re- 
pealed.   Ihid, 87 

B.  Property  not  liable  to  assessment  and  taxation  on  the  first  of  Jan- 
nary  for  city  purposes  may  still  be  taxed  for  that  year,  by  act  of 
the  legislature  extending  the  limits  of  the  city  thereafter  passed. 

The  charter  and  ordinance  for  assessment  of  the  fiscal  year  con- 
templated the  assessment  /or  the  year  of  property  owned  by  the 
person  assessed  at  the  time  of  the  aueument,  although  the  act  ex- 
tending the  limits  of  the  city  and  the  ordinance  directing  the 
assessment  were  both  passed  after  the  first  day  of  January  of  that 
year.    Ihid. ....•••.    87 

8.  Raw  materials  are  not  liable  to  absbbsmbnt  in  Nrwport.— As 
to  unfabricated  stock  on  hand  in  an  iron  and  steel  manufacturing 
establishment  situated  in  said  city,  it  was  not  mbjeet  to  atteummt 
Ihid .•    87 
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TOWNS  AND  CITIES— (Continued.) 
7.  Even  the  manof  actored  articles  at  said  establishment  were  not  tax- 
able in  Newport,  because  they  were  destined  for  sale  at  the  house 
of  the  proprietors  in  Cincinnati.    Ibid 37 

8l  a  few  casual  sales  at  the  manufactory  in  Newport  no  more  made 
the  proprietors  merchants  in  Newport  than  if  the  same  occasional 
sales  had  been  made  on  the  bank  of  the  Ohio  Riyer  in  transitu  to 
CincinnatL    Ibid 87 

ft.  Doo-BmNO — Owner  of  a  doo  is  subjected  to  a  fens  of  ohb 

HUNDBEDDOLLABS,  UNDER  A  dTT  OBDINANCE.  FOB  BmNG  A  HOT  DT 

THE  STBEBT. — By  Ordinance  of  the  city  of  Frankfort  **any  person 
who  shall,  within  the  limits  of  the  city,  keep  or  harbor  any  animal 
of  the  dog  kind  that  shall  bite  or  fiercely  attack  any  person  what- 
ever, such  animal  at  the  time  of  such  biting  or  attack  not  being 
within  the  incloeure  of  its  owner  or  controller,  such  person  so 
harboring  or  keeping  said  animal  shall  on  conviction  be  fined  one 
hundred  dollars."  Held,  that  the  above  is  not  in  conflict  with  the 
state  law  (3d  section  of  the  act  of  January,  1865,  Myerses  Supple- 
ment, page  190),  and  is  not  therefore  void.    Commonwealth  v. 

Steffee 161 

10.  The  city  of  Frankfort  had  the  unquestionable  right  either  to  keep 
dogs  out  of  the  city,  or  to  provide  that  if  any  citizen  should  ven- 
ture the  consequences  of  keeping  such  pestilent  animal  within  the 
dty  limits  he  should  be  punishable  for  all  damages  to  the  peace 
and  security  of  the  city  which  might  result  even  without  his  fault 
Ibid 161 

!!•  In  gbadinq  stbbbts  the  corporation  is  bound  to  guard  against 
ACCIDENTS. — When  in  grading  a  street  a  deep  cut  is  made  below 
the  sidewalks,  it  is  the  duty  of  the  city,  by  barricades  or  other- 
wise, to  guard  all  prudent  persons  against  unnecessary  danger. 
City  of  Covington  v.  Bryant.... 248 

18.  When  Powell  Street,  in  the  city  of  Covington,  was  only  partially 
graded,  the  city  council  permitted  a  citizen  for  the  use  of  the  ma- 
terials to  excavate  a  portion  of  it  to  the  depth  of  eighteen  feet. 
Bryant,  a  colored  man,  in  passing  (going  to  his  residence)  fell  into 
that  cut  and  broke  his  thigh-bone.  In  this  action  for  that  hurtful 
accident  he  recovered  a  verdict  and  judgment  against  the  city  for 
seven  hundred  and  fifty  dollars  in  the  circuit  court  That  judg- 
ment it  affirmed,    Fbid^ 248 

18.  The  street,  though  incomplete,  was  yet  under  the  jurisdiction  of  the 
city,  which,  permitting  the  cut,  was  bound  to  provide  such  safe- 
guards as  would  afford  reasonable  security  to  the  moving  public. 
There  was  no  such  security  when  Bryant  fell  into  the  cut,  and 
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therefore,  if  he  wm  oh  a  proper  oeea$ion  and  in  right  eomdition 
paanng  that  way  on  bo  dark  a  night,  and  withoat  culpable  negli- 
gence fell  into  the  cut,  the  city  is  legally  req>onsible  to  him  for 
compensatory  damages.    Ibid , , S48 

14  But  if  the  accident  resulted  wholly  or  partially  from  his  own  fault 
or  n^llgence,  he  was  entitled  to  nothing.    Ibid 248 

18.  Doe  OBDDLurcsB,  requiring  ''  the  owner  to  apply  to  the  city  deik  to 
register,  and  procure  a  brass  collar,  duly  stamped,  for  each  dog; 
and  to  pay  to  the  city  derk  at  the  time  of  registry  two  dollan  for 
every  dog  so  owned  and  registered,  which  tax  the  d&k  shall  pay 
into  the  city  treasury,  etc.  The  foregoing  ie  hdd  to  be  a  poUoe  regu- 
lation.   Commonwealth  v.  Markham. 486 

18.  The  ordinance  aforesaid  is  a  license  law,  two  dollars  the  price  of 
the  license  or  '*  ta«  "/or  the  privilege,  and  the  collar  and  stamp  are 
passports  for  the  security  of  registered  dogs.  (Fklmouth  t.  Watson, 
6  Bush,  660.)    Ibid 486 

17.  Thb  bight  to  orakt  ucensbs  may  be  delegated  to  cities  and  towns 

by  the  legislature.    Kniper  v.  City  of  Louisville. ......^ 599 

18.  This  dklboated  AiTTHORrrT  uxm  bb  arrBicTLT  construbd  akd 

OLOBKLT  FUBsusD.  Sectiou  96  of  the  charter  of  the  city  of  Louis- 
Tille  provides  that  '*the  general  council  shall  by  ordinance  pro- 
vide for  tile  following  licenses  to  be  paid  into  the  sinking  fund, 
with  adequate  penalties  for  doing  busineas  without  the  required 
license.'*  .  .  .  "For  each  brewer  or  distiller  not  less  than  fifty 
nor  more  than  five  hundred  dollars.'*  .  .  And  also  authoriMB 
said  council  **  to  grade,  class,  and  fix  the  rate  of  license  within  the 
minimum  and  maximum  amounts  designated.** 

An  ordinance  requiring  brewere  to  pay  '*  one  tenth  of  one  per  omL 
on  the  amount  of  liquor  man^factured  **  for  a  license,  providing 
that  each  brewer  shall  be  required  to  pay  at  least  fifteen  doUais 
per  annum.  Ileldy  to  be  unauthorized  and  invalid ;  and  the  judg- 
nitint  of  the  city  court  imposing  a  fine  of  fifty  dollars  for  failing  to 
comply  with  said  ordinance  is  reversed.    Ibid, ••....••••••-  699 

19.  The  general  coimdl  *'has  the  right  to  grade  and  class  and  fix  ^ 

rate  of  license,  but  in  doing  so  is  required  to  keep  within  the 
minimum  and  maximum  fixed  by  the  legislature.'*    Ibid.,,.,.,  599 

90.  *'  The  right  to  require  from  the  larger  manufactures  an  annual  sum 
in  the  shape  of  a  license  exceeding  fifty  dollars  is  made  to  depad 
upon  the  fact  that  all  other  persons  in  the  city  following  the  same 
business  or  craft  are  required  to  pay  annually  at  least  tbe  sum  of 
fifty  dollars."    Ibid 599 
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81.  The  authority  conferred  upon  subordinate  bodies  is  t^  l>e  strictly 
construed  and  must  be  closely  pursued.  (Sedgwick  on  Statutory 
and  Constitutional  Law,  466.)    Ibid 699 

S8.  Tiie  ordinance  of  a  municipal  corporation  must  conform  strictly  to 
the  provisions  of  the  statute  giving  power  to  pass  the  ordinance  in 
question,  ur  its  proceedings  will  be  void.    /6m2.,... 599 

2S.  Qrdxnancbs — How  passed  ik  thb  citt  of  Louisville. — The  charter 
of  the  city  of  Louisville  requires  that  each  board  of  the  council 
shall  keep  a  correct  journal  of  its  proceedings  (art.  8,  sec.  7),  and 
that  every  proposed  ordinance  which  has  passed  both  boards  shall 
be  approved  and  signed  by  the  mayor  before  it  shall  become  an 
ordinance  (sec.  5,  art  4).    City  of  Louisville  v.  McKegney,  &c.  651 

94.  Tbk  JotTRNAL  REQUIRED  TO  BE  KEPT  by  scctlon  7,  article  8,  of  the 
charter  of  the  city  of  Louisville,  should  be  a  veritable  and  abiding 
record  of  the  proceedings  of  each  board,  made  at  the  time,  under 
the  direction  and  control  of  the  board,  by  which  all  could  be 
informed  what  was  done  there,  and  nothing  left  to  the  discretion 
or  interpretation  of  the  clerk.     Ibid 651 

tS.  Memoranda  made  bt  the  olerk  of  the  proceedings,  intelligible  to 
no  one  but  himself,  and  from  which  he  wrote  out  and  had  pub- 
lished what  he  understood  to  be  the  ordinances,  are  not  such  a 
journal,  and  are  wholly  insufficient  evidence  of  the  passage  of 
ordinances.     Ibid 651 

90.  Defects  in  the  council  rboobds  could  not  be  cuubd  after  judg- 
ment BT  the  act  of  March,  1871. — Said  act,  after  judgment 
rendered,  could  not  cure  defects  in  the  record  or  legalize  the  evi- 
dence offered,  and  thereby  make  a  judgment  erroneous  which  was 
not  so  when  rendered.    Ibid 651 

97.  Rboonstbuctino  streets  in  the  cmr  of  Louisville  at  the  cost 
OF  adjacent  lot-owners — NiooLSON  pavement. — An  ordinance, 
passed  under  the  provisions  of  section  12  of  the  charter  of  1870  of 
the  city  of  Louisville,  requiring  a  street  to  be  reconstructed  by 
tearing  up  and  removing  the  material  used  in  its  original  construc- 
tion and  substituting  therefor  what  is  known  as  the  **Nicolson 
PAVEMENT,^*  at  the  cost  of  the  adjacent  lot-owners,  is  held  to  be 
constitutional,  although  said  street  was  originally  improved  at 
the  cost  of  said  lot-owners  under  the  charter  of  1851  of  said  city, 
wliich  provided  that  said  street  should  henceforth  be  kept  in  re- 
pair, etc.,  at  the  general  expense  of  the  city.  Bradley  v.  McAtee, 
Ac  and  City  of  Louisville 667 
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TOWNS  AND  CITIES— (Contmued.) 

8&  ThB  BIOHT  of  THB  ATATB  OOYERinCKRT  TO  AflSBBB  THB  CXMTB  OF  TBM 
DCFBOYSICBNT  OF  8TRBBT8  ON  THB  FBOFSBTT  WBOBTtlNG  TUJB  aAMI 
GB0W8  OUT  OF  THB  SOTBBKIGir  FOWBR  OF  TAXATION,  and  whcQ  SQCh 

aasesBineiits  are  imposed  to  pay  for  local  improyementa,  clearly 
conferring  special  benefits  on  the  property  taxed  to  the  extent  of 
the  assessment,  the  constitutionality  of  the  same  can  not  now  be 

questioned.    Ihid. 667 

99.  Thb  Qenbral  Assbxblt  can  constitutionallt  i|slbqatb  thxb  aoT- 
KREioN  POWER  of  taxation  to  local  municipal  govemmenta,  either 
with  or  without  restriction  or  limitation.     Thid, 667 

80.  That  thb  citt  was  hbnceforth  to  kbbp  thb  btbbbtb  in  rbfaib 

at  thb  general  bxpen8b  after  thet  had  bben  dfproyed  at 

THB   COST  OF  THB  ADJACENT   LOT-OWNERS. — ^ThlB  prOYision  in  the 

charter  of  1851  was  not  a  contract  in  a  constitutional  sense,  nor 
was  it  a  covenant  running  with  the  land.    Ihid^ 667 

81.  Qy  the  charter  of  1851,  the  city  of  Louisyille  was  authorized  to 

apportion  and  compel  lot-owners  to  pay  the  expense  incurred  in 
the  original  improvements  mode  upon  streets  fronting  such  lots. 

This  Jutting  been  done,  the  delegated  authority  foas  exhaueted^  and 
the  city,  under  said  charter  of  1851,  was  henceforth  to  keep  sudi 
streets  in  repair,  etc.,  at  the  general  expense,  not  because  it  had 
covenanted  with  the  owners  of  the  lots  to  do  so,  nor  because  tiie 
power  of  taxation  in  the  state  government  was  not  adequate  to 
impose  additional  assessments  upon  said  property-owners  for  the 
repair  on  reconstruction  of  the  streets,  but  because  the  power  dele- 
gated to  the  municipal  government  had,  by  the  terms  of  the  gimnt 
itself,  ceased  to  exist     Ihid, • 667 

TRUSTS  AND  TRUSTEES— 

1.  The  statute  of  limitations  will  not  eonstittUe  a  bar  in  case  of  an 
express  trust,  where  there  is  such  a  confidence  between  the  paitiei 
that  no  action  at  law  will  lie,  and  a  court  of  equity  alone  has  jorii> 
diction.     Clay^s  adm^x  v.  Clay 95 

9.  In  cases  of  trust — When  the  statute  of  ldcitationb  commeescb 
TO  RUN  and  when  IT  WILL  NOT  RUN. — ^lu  this  casc  su  estate  devised 
to  a  widow  for  life,  with  remainder  to  children,  was  disposed  of 
by  consent  of  all  parties  interested,  and  the  proceeds  were  deposited 
with  one  of  the  children,  to  be  held  subject  to  the  use  of  the  life- 
tenant,  in  lieu  of  the  estate  so  disponed  of.  The  proceeds  were  so 
held  for  many  years,  and  until  aftp.r  the  death  of  the  life-tensn^ 
when  the  devisees  in  remainder  instituted  a  suit,  in  which  a  distri- 
bution of  the  fund  was  sought.  The  defendant  who  received  and 
held  the  fund  as  aforesaid  pleaded  the  statute  of  limitationa.   BsH 
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TRUSTS  AND  TRUSTEES— (Continued.) 

that  the  fund  was  held  in  lieu  of  the  estate  disposed  of,  and  subject 
to  the  life-estate  and  ultimate  rights  of  the  remainder-men;  that  it 
was  so  held  notwithstanding  the  desire  of  some  of  the  deyisees  in 
remainder  that  he  should  distribute  the  fund  amongst  them  during 
the  life  of  the  life-tenant;  and  that  the  Uatuts  of  limitations  did 
not  commence  to  run  untU  the  termination  of  the  l^fe-eatate,   Roberts 

▼.  Roberts 100 

8.  Thb  statutb  Bim0. — When  a  person  holding  a  life-estate  in  prop- 
erty oonverts  the  entire  estate  to  his  own  use,  with  the  effect  of 
defeating  the  enjo3rment  of  the  estate  in  remainder,  he  becomes 
immediately  responsible  to  the  remainder- men,  wlio  have  a  right 
to  recover  against  him  the  full  value  of  their  estate;  and  the  cause 
of  action,  which  consists  in  the  injury  to  the  estate  in  remainder, 
accrues  as  soon  as  the  wrong  has  been  committed,  and  from  that 
time  therefore  limitation  runs.  (Coffey  v.  Wilkerson,  1  Met  101.) 
Ihid 100 

4.  Thb  stattttb  dobs  not  bun  in  gases  of  express  trust. — ^When 

the  property  is  sold,  whether  by  the  tenant  for  life  or  a  volunteer 
under  him,  with  the  assent  of  the  remainder-men,  in  order  that 
the  proceeds  may  be  held  in  lieu  of  the  property  for  the  ultimate 
benefit  of  the  owners  in  remainder,  the  transaction  will  constitute 
an  express  tnist  between  the  holder  of  the  fund  and  those  who  will 
finally  be  entitled  to  it ;  and  as  in  such  a  case  there  is  no  adverse 
possession  of  the  fund,  the  trust  will  not  be  barred  by  any  length 
of  time.  (Hill  on  Trustees,  263;  Lewin  on  Trusts,  744;  17  B. 
Mon.  446.)     Ihid 100 

5.  The  statute  oommencbs  to  run  when  the  possession  of  the 

TRUSTEE  BBOOiCBS  ADVERSE. — lu  casc  of  an  express  continuing  trust 
the  statute  of  limitations  does  not  begin  to  run,  as  against  the  ceetui 
que  truet  and  in  favor  of  the  trustee,  until  there  has  been  some 
open  express  denial  of  the  right  of  the  former,  and  what  amounts 
to  an  adverse  possession  or  assertion  of  right  on  the  part  of  the 
latter.  (Hill  on  Trustees,  264;  Bohannon's  heirs  v.  Sthresliley^s 
ox'rs,  2  B,  Mon.  487.)    Ibid 100 

0.  A  TRUSTEE  FOR  AN  IDIOT  IS  NOT  SUBSTITUTED  BT  THB  APPOINTMENT 

OF  A  ooiOdTTBE. — A  trustee  holding  funds  for  the  benefit  of  an 
idiot  is  not  ipeo  facto  substituted  by  the  appointment  of  a  com- 
mittee of  such  idiot.    Canaday  v.  Hopkins,  Ac^ 108 

7.  A  MB&B  VOLURTART  TRUSTEE  18  NOT  ENTITLED  TO  COMPENSATION.— 

This  is  i^eneral  rule,  though  not  without  exceptions.  (2  Marsh. 
886;  4  J.  J.  Marsh.  467;  1  B.  Mon.  177;  1  Johnson's  Chancery, 
86;  ibid.  627.)  There  is  nothing  in  this  cose  to  make  it  an  excep- 
tion to  the  general  rule.     Riddle,  &c.  v.  Lewis 198 
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TRUBT8  AND  TRUSTEES-KOontinned.) 
&  Tbubtkb  to  mjoiagu,  vra,  icat  nnmsr  ahd  Hwnv^By^-T^OTr  loi 

BBHSriT  OF  A  MAN  AKO  BEIS  OHIU)RBN— -AliL  TKB  BKHBPICURIB 

OOBQUAI*  pABTiGiPANrrs  HT  TKiB  TRUST  VUND. — A.  testator  msde  tiie 
foUowing  bequest  to  his  nephew,  J.  W.  Wilgus,  of  one  tizteeiith 
of  su  unooUected  fund,  **  in  truH^  however^  to  manage^  tJiMst,  and 
pay  0Sir  to  hU  hrotker  JarreU  and  to  hu  ekUdren/rom  timo  to  tku, 
OS  hs  for  the  beot  interest  of  him  or  tkem  from  time  to  time  ihaU 
doom  moot  heneJieiaL'*    Hdd^ 

Mret^  that  the  trustee  w^s  authorized  to  invest  and  reinvest  tfaia 
fond  in  any  kind  of  property  according  to  his  discretion,  and 
might  by  sale  or  otherwise  change  the  property  "from  time  to 
time  **  as  he  might  deem  most  advantageous ;  and 

Second^  that  all  the  beneficiaries  are  co-equal  participants  in  the 
trust  fund  and  in  the  distribution  of  its  benefits.  The  only  discre- 
tion confided  to  the  trusts  is  in  the  time  and  mode  of  aUot- 
ment  to  each,  or  enjoyment  by  each,  but  altogether,  and  finally 
approximating  equality  as  near  as  possible.  Luzon,  Ac  v.  Wil* 
gus,  te. ,....  205 

ft.  Rbsultiko  trusts. — A  married  woman  relinquished  her  dower  in 
five  hundred  acres  of  land  sold  and  conveyed  by  her  husband  to 
their  son-in-law,  on  the  condition  that  their  single  daughter  should 
have  one  hundred  acres  of  the  land,  or  its  equivalent,  ten  thouasnd 
dollars,  to  secure  her  a  home. 

TVue  to  the  trust,  the  father  bought  for  his  daughter  a  hundred 
acres  of  land  selected  by  her,  and  paid  for  it  with  her  monej 
received  and  held  for  that  yurpooe^  and  without  her  knowledge  or 
oonsent  took  the  conveyance  of  the  legal  title  to  himself.  Imme- 
diately after  the  purchase  in  1858  the  father  put  his  daughter  iw 
possession  of  the  land  so  bought  for  her,  where  ever  since  she  W 
resided  as  her  only  home.  A  trust  toM  thus  rassod  in  faioer  of  tus 
daughter  in  posseuion,  which  was  sufficient  to  protect  her  posKS- 
sion  and  title  against  the  mortgagees  of  her  father.  Fsris  sod 
wife  V.  Dunn,  &c 279 

10.  Resulting  trusts  may  he  eetatlishod  by  oral  testimony  as  satiafactorilT 

as  by  written  evidence.  (Boyd  v.  McClain,  1  Johnson*s  Chanoerr, 
588.)     Ibid. ^...••...  276 

11.  Trust  rbsui^timo  bt  ncpLioATiaii  m  fator  of  thr  wxfs  AQAnor 

HSR  HUSBANUi,  AND  SBCURED  TO  HKR  Aa  AGAINST  HIS  CSRUrrOBa — 

To  reinvest  in  a  more  desirable  farm  in  Shelby  County,  the  wife 
concurred  with  her  husband  in  selling  her  Henry  County  Isad; 
and  purchasing  the  Shel))y  farm  with  the  proceeds,  ^n  ths  egprat 
condition  that  the  title  should  he  eeeured  to  her  separate  use,    Witb- 
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TRUSTS  AND  TRUSTEES— (Continued.) 

oul  her  knowledge  or  consent  the  legal  title  to  the  Shelby  fann^ 
font  reaaone  o(»fflBtenl  with  his  Integritj,  was  conveyed  to  the 
husband. 

When  some  time  afterward  she  discoyered  the  apparent  con- 
dition of  the  title,  she  ooncnrred  in  the  sale  of  the  Shelby  farm, 
and  a  reinrestment  of  a  portion  of  the  proceeds  in  a  smaller  place, 
to  be  secured  to  her  as  the  other  was  to  have  been ;  but  without 
her  knowledge  or  consent  the  title  was  again  conreyed  to  the 
husband,  for  reasons  consistent  with  his  honor. 

DisooTering  this  error,  she  agreed  to  sell  the  smaller  place  for 
fourteen  thousand  dollars,  on  the  express  condition  that  the  notes 
tor  twelve  tliousand  dollars  of  the  purchase  price  should  be  made 
payable  to  him  for  her  separate  use,  .and  deposited  with  a  strangp* 
to  keep  for  her.  TA«m  iufte$  iMr&  attach^  bp  ifreditars  of  her  hue- 
hand,    BMy 

Fifnt^  that  such  a  contract  as  thai  made  with  her  husband 
before  her  land  was  sold  is  valid  and  enforceable  as  between  the 
parties  to  it. 

Ssoond,  that  even  without  any  explicit  stipulation  an  available 
tmti  ruulUd  hy  impUoaUan^  unaffected  by  the  statute  of  frauds  or 
of  conveyances. 

Third,  that  the  trust  is  not  affected  by  the  Revised  Statutes 
(sec.  20,  chap.  80,  3  Stanton,  280),  because  the  title  was  ccmveyed 
to  her  husband  against  her  will  and  in  violatiim  of  fiducial  faith. 

Fimrth,  that  there  is  no  ground  to  presume  that  the  husband 
ever  intended  to  convert  the  wife's  estate  or  its  proceeds  to  his 
own  use.  As  between  themselves  therefore  all  that  remains  is 
equitably  as  much  hers  as  ever  it  was. 

Mfthj  that  before  they  became  creditors  the  attaching  creditors 
had  constructive  notice  of  her  rights,  and  a  court  of  equity  should 
not  help  them  to  divest  her  of  this  fragment  of  her  inheritance. 
Miller  and  wife  v.  Edwards,  Ac 894 

18.  A  WITE*S  GENERAL  PROPEBTT  DURING  HER  INFANCY  MAT  BB  CON- 
VERTED INTO  SEPARATE   ESTATE  BT  AN  ANTENTTFTIAL   aETTLEMBNT 

AND  OONYETANCE  TO  A  TRUSTEE,  for  the  purposc  of  securing  to  the 
wife,  who  was  then  an  infant,  the  exclusive  right  to  all  her  estate 
inherited  from  her  deceased  father.  Duvall  and  wife  v.  Qraves, 
Ac. 461 

18.  The  husband's  concurrence  was  not  necessary  to  a  confirmation 
of  the  conveyance  of  tlie  land  to  a  purchaser  by  the  trustee  with 
the  wife's  concurrence  after  her  arrival  at  the  age  of  twenty-one 
vears.     Ilnd 461 
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TRUSTS  AND  TRUSTEES— (Continued.) 
14.  Ths  husband  was  bbtoffbd  bt  bis  ookcurrkncb  nr  thx  dbkd  op 
TRX7ST,  and  had  no  interest  in  the  execution  of  the  powers;  conse- 
quently the  reason  for  requiring  his  concurrence  in  a  conveyance 
of  his  wife^s  general  property  does  not  apply  to  the  conreyance  of 
that  portion  of  her  separate  estate  not  derived  from  him  by  gift  or 
otherwise,  and  to  the  disposition  of  which  by  her  trustee  and  her- 
self he  had  consented  by  the  most  solemn  of  acts  and  most  sacred 

of  contracts  before  his  marriage.     Ibid 461 

IB.  Tbb  lboatbb  irnsT  fulfill  the  implied  trust. — "And  though  he 
(testator)  has  not  expressly  secured  the  fulfillment  of  the  heavy 
trust  confided  to  the  legatee,  yet  by  her  renunciation  or  failure 
faithfully  to  perform  at  any  time  the  property  bequeathed  for 
requital  might  revert  to  the  pretermitted  child.'"  Hunday,  Ac  v. 
Taylor,  &c 491 

18.  Devise  to  one  in  thust  for  another — ^Trxtst  mat  be  estab- 
lished   AND    ENFORCED    ON    ORAL    TE8TIMONT.       CaldwcU,    ftc  V. 

Caldwell... 515 

17.  Resulting  trusts  before  the  adoption  of  the  hevibed  statutes. 
A  purchase  of  real  estate  made  before  the  adoption  of  the  Revised 
Statutes  by  A  with  the  money  of  B,  and  by  mistake  or  otherwise 
conveyance  was  made  to  A.  Seild,  that  a  trust  resulted  in  B^s 
favor,  enforceable  in  a  court  of  equity  against  A  while  living,  and 
against  his  widow  and  heirs  at  law  after  his  death.  Ewingv. 
Bibb,  Ac, «54 

TURNPIKES— 
1.  County  court  subscriptions  of  sptock  in  turnpike  roads.— An 
act  of  March  4,  1867,  entitled  *'An  act  to  amend  ths  eharter  of  ths 
Bardstoton  and  Bloomfldd  Turnpike  Boad  Ccmpanyy^  provides  that 
the  presiding  jndge  and  a  majority  of  the  justices  of  the  peace  of 
Nelson  County  might,  by  their  concurrent  vote,  subscribe  five  hun- 
dred dollars  a  mile  to  the  capital  stock  of  said  company,  and  lery 
a  tax  ad  valorem  on  all  property  in  that  county  subject  to  taxation 
for  revenue  purposes.  A  subscription  of  stock  and  levy  of  tax  to 
pay  the  same  under  said  act  are  upheld  and  sustained  in  this  esse. 

Foreman,  Ac.  v.  Murphy,  &c 808 

8.  A  subsequent  act  of  March  8,  1867,  authorized  the  like  subscription 
in  the  same  mode,  without  limitation  as  to  amount,  "  for  stock  in 
any  turnpike  road  that  is  now  or  may  hereafter  be  oi^ganized  in  said 
county."  And  by  an  act  of  March  9,  1868,  all  the  county  conrts 
in  the  state,  except  a  few  specified  counties,  were  authorised  to 
subscribe  stock  in  turnpike  roads  on  a  vote  of  a  majority  of  the 
voters  of  the  counties  respectively,     ffdd  in  this  ease,  that  the 
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TURNPIKES— (Continaed.) 

ftobecription  of  stock  in  the  road  above  mentioned  wan  aathoriaed 
nnder  the  act  of  Karch  4,  1867,  and  that  tlie  power  of  the  county 
court  to  make  the  subecription  under  that  act  was  not  abridged 
by  the  said  subsequent  acts  of  March  8,  1867,  and  March  9,  1868. 
lUd 803 

8.  TUBNFIKB  BOAD  MANAOEinSNT  TRAHSFSRBKD  TO  THB  00X7HTT  OOUBT.^ 

The  act  of  1868  transferring  to  the  County  Ck>urt  of  Simpson 
County  the  management  of  that  part  of  the  turnpike  road  leading 
from  Louisville  to  Nashville  which  lies  in  Simpson  County,  be- 
tween the  town  of  Franklin  and  the  Tennessee  line,  is  held  to  be 
constitutionaL 

The  pleadings  and  testimony  establish  facts  sufficient  to  justify 
the  legislative  transfer,  and  the  power  being  reserved,  the  exercise 
of  it  in  this  instance  is  no  impairment  of  the  obligation  of  the 
contract. 

Nor  is  the  transfer  inconsistent  with  the  fundamental  guaranty 
of  the  sinking  fund,  to  which  this  road  is  dedicated  by  law.  Said 
portion  of  the  road  never  yielded  anything  to  the  sinking  fund. 
Simpson  County  Court  v.  Arnold,  &C..... 868 

4.  An  act  suBJBcriNa  the  officbrs  of  a  turnpike  koad  to  a  fini^ 
of  not  less  than  five  nor  more  than  ten  dollars  for  each  offense,  for 
passing  or  causing  to  be  passed  through  any  uf  the  toll-gates  upon 
said  road  without  pay  any  cattle  or  teams,  is  held  to  be  v€Uid.  It 
did  not  appear  in  this  case  that  the  act  operated  to  impair  any 
vested  right  to  the  free  use  of  the  road  by  contract  or  otherwise. 
Wilson  V.  Commonwealth  for  use  of  Elette 686 

UNAVOIDABLE  CASUALTY— 
1.  SiOKNBSs  OF  defendant's  ATTORNEY. — It  does  not  appear  that  a 
party  was  prevented  from  defending  the  action  by  any  unavoid- 
able casualty  or  misfortune,  although  one  of  his  counsel  was  pre- 
vented from  attending  the  court  by  sickness,  when  there  was  a 
manifest  lack  of  diligence  on  the  part  of  such  party  in  not  attend- 
ing the  court  or  providing  other  counsel.    Landrum  v.  Farmer.    46 

USURPATION  OP  OFFICE— 

1.  Usurpation  of  the  office  of  couiossigner  of  the  Louisville 

Chancery  Court. — An  appointment  to  the  office  of  commissioner 
of  the  Louisville  Chancery  Court  when  there  was  no  vacancy  in  said 
office  was  ultra-judicial  and  void.     Smith  v.  Cochran 154 

2.  Such  appointment  being  a  legal  nullity,  it  can  not  require  reversal,  or 

present  any  obstruction  to  an  action  for  usurpation  of  office  against 
such  appointee.    Ibid 15i 


838  INDEX. 


UturpatMn  of  Off  e« — Vendor  and  Vondeo. 


USURPATION  OF  OFFICE— (Continued.) 
8.  The  Jefferson  Court  of  Common  Pleas  has  jurisdiction  of  a  proceed- 
ing for  the  usurpation  of  his  office,  by  the   commiarioner  of  the 
Louisville  Chanceiy  Court,  against  one  who  was  improperly  ap- 
pointed to  his  said  office  when  it  was  not  vacant.    Ibid. 154 

VBNDOR  AND  VENDEE— 

1.   COITBNANT  TO  CX>NTBT  TTTLB  HCPLIBS  A  TKKFBCT  LBOAL  TtTtX. — ^Auy 

general  covenant  to  convey  title,  if  not  restricted  or  qualified  in  its 
terms  by  any  other  stipulation,  implies  that  the  covenantor  can 
convey  a  perfect  legal  title  reg^ularly  deiived  from  the  common- 
wealth ;  and  if  he  should  be  unable  to  convey  such  title  his  cov- 
enant will  l>e  broken.     (Bodley,  &c  v.  McChord,  4  J.  J.  Manh. 

476.)    Davis  v.  Dycus. „ 4 

2.  But  when  the  averments,  as  made  in  this  case  in  substance,  that  tkt 
d^endant  had  not  and  never  did  hofve  a  good  or  perfect  title,  and  that 
hi»  title  was  defective,  were  not  sufficient  to  put  the  appellee  upon 
an  exhibition  of  his  title  to  avoid  a  rescission  of  the  contract,  the 
plaintiff  was  not  entitled  to  any  relief  np<m  such  allegations  im- 
porting a  defect  of  title.    Ihid 4 

B.   IimOCENT   PURCHASERS — HeNTS  AND   DfPROVKMRNTB. — ^WheU  au   aO- 

count  of  rents  and  profits  is  sought  of  one  who  stands  in  the  attitude 
of  an  •innocent  purchaser,  he  shall  be  allowed  for  his  meliorations 
and  iuipravements  of  the  property.  (Story's  Equity  Jurispfudenoe, 
sec  1237.)    Hall  and  wife  v.  Brummal,  && ^ 

4.  Generally  the  amount  of  the  allowance  depends  on  the  actual  en- 
hancement of  the  value  of  the  property  rather  than  the  cost  of  the 
improvement    But  this  rale  is  not  applicable  in  this  case.  Th,.     43 

6.  In  this  case  lots  in  the  city  of  Columbus  belonging  to  a  married 
woman  were  subjected  to  sale  to  pay  her  husband's  debta.  On  a  lot 
tlius  sold  by  a  decree  of  court  was  situated  a  warehouse.  During 
the  war  the  Confederates  occupied  the  warehouse,  and  burned  it 
when  they  evacuated  Columbus  in  1862.  The  Federal  OovemmeDt 
then  took  possession  of  the  lot  and  erected  a  new  warehooae  on  it; 
and  occupied  it  until  the  end  of  the  war,  and  then  sold  the 
warehouse  to  one  of  the  personal  representatives  of  the  deca^etal 
purchaser  for  a  mere  f ractifm  of  its  cost  TJader  the  peculiar  «fr^ 
cumstances  of  this  case,  the  representati  ves  of  the  decretal  piwbhaaer 
are  only  entitled  to  be  reimbursed  the  amovnt  mtdk  improvefncnts 
cost  them,  on  the  recovery  of  the  property  by  the  married  woman 
for  whose  husband^s  debts  it  was  sold  as  aforesaid.    /M^....,.    43 

6.  Vendor  FRAumrLEimjT  wbbbprbbbntvd  nre  ^iuamtu'i  Aive  bowthd- 

ART   OP  TSB  LARD  eOU>   AZn>  OOmrSTED — ^V^BIDBB  IR  TffWllTWIoai 

UNDER  THE  DEED- —CONTRACT  RBSOZRDiax — Tlie  vesdor  ift  tloa 


IND£2.  dS9 

Vendor  and  Yendee^Veiilie* 

VENDOR  AND  VENDE£-.(Oontiiited.) 

induced  the  purchaser  to  make  the  contract  alid  accept  his  convey- 
ance by  frandnlently  representing  the  land  as  three  hundred  and 
eighty-six  acres,  when  in  fact  it  Was  only  three  htiiddred  and  four 
acres.  He  also  frandnlently  represented  and  caused  a  line  to  be 
snnreyed  as  his  true  southern  line  so  as  to  include  one  hundred  and 
eighty-two  acres  of  rich  ridge  land,  which  were  not  included  in  his 
trae  boundary.     Contract  U  rudnded,  and 

Vendee  to  be  charged  with  rents  since  he  took  possession,  and 
for  the  value  of  wood  and  timber  he  sold  from  the  land,  and  for 
deterioration  of  the  soil,  and  to  be  credited  by  the  amount,  and 
interest  thereon,  of  the  purchase-money  actually  paid  by  him,  and 
for  the  meliorations  he  may  have  made  on  the  land  owned  by  the 
vendor.    Upshaw,  &c  v.  Debow 442 

7.  DbTECT  of  TITLB  will  mot  ALONB  AUTHORIZB  a  BB8GI88ION  WHEN 
THS  OONTBTANCB  IS   BXBOUTED  AMD  VBMDBS  IB  IM  FOSSBBSIOM. — A 

oourt  of  chancery  will  not  decree  a  rescisdon  of  the  contract  where 
there  is  no  other  ground  for  claiming  its  interposition  than  a  defect 
of  title  in  vendor.  The'  vendee  has  an  adequate  remedy  in  an 
action  at  law  on  the  covenants  contained  in  the  deed.  (Campbell 
V.  Whittingham,  5  J.  J.  Marsh.  9G ;  Miller  v.  Long,  8  Marsh.  836.) 

But  if  tub  oomtraot  bb  taintbd  with  fraud  it  vitiates  the 
whole  transaction,  and  presents  a  proper  ground  upon  which  to 
declare  it  void.    Ibid 442 

8L   VbMDBB  IB  MOT  BOUND  TO  BZAIOMB  RIB  VBMD0R*8  TiTLB  PAFBK8. — He 

might  rely  on  the  statements  of  his  vendor,  and  in  doing  so,  if  the 
statements  relied  on  were  not  true,  the  eonsequences  must  fall  on 
him  to  whom  confidence  was  given.  (Toung  v.  Hopkins,  6  Manh. 
28.)    Ihid ^ 442 

9i  BxPBCTAMCiBB  are  not  the  subjects  of  valid  sales.  Lowry  t.  Spear, 
Ac ^~ 401 

VSNUB-- 

1.  Objbotiom  TO  OHAMGB  OF  VBMUB  IB  WATVXD  by  a  subsequeUt  appear- 
ance in,  and  failure  to  object  to  the  jurisdiction  of,  the  court  to 
which  the  action  was  transferred.  Vinsen  v.  Lockard  &  Ire- 
land  ^  458 

lb  However  irregular  the  action  of  the  court  may  have  been  in  ti]psfer- 
ring  the  cause,  the  apparent  acquiescence  of  the  appellant  in  it,  and 
his  subsequent  appearance  and  failure  to  object  to  the  jariisdiction 
of  the  courts  constituted  a  waiver  of  uny  right  he  may  havd  had  to 
do  so  in  the  court  below ;  and  it  is  not  an  available  ground  for 
reversing  the  judgment  in  the  Court  of  Appeals.     Ihid  „, 458 
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Yerifieaiion  of  Demandt  against  Estates  of  Decedents — ^War. 

VERIFICATION  OF  DEMANDS  aoainbt  Estatbb  of  Dbckdkiit»— 
1.  JuDOMSZtT  DBvn  MUBT  BB  vjfiiUFiKD.«— As  a  daiiii  evidenced  bjft 
Jadgment,  like  any  other  asserted  demand,  may  be  nnjnst,  or  have 
been  paid,  or  be  subject  to  set-ofEs  or  discounts,  no  reason  is  per- 
ceired  for  exempting  it  from  the  operation  of  the  statute  requir- 
ing claimants  against  decedents*  estates  to  verify  their  demands. 

Curry^s  adm'r  v.  Bryant^s  adm'r.^..... - 801 

lb  An  action  to  ronve  a  judgment  is  no  less  a  suit  than  any  other  civil 
proceeding  for  the  enforcement  of  a  debt    (Civil  Code,  sea  487.) 

lUd 801 

t.  Tlie  provision  of  the  Civil  Code  prohibiting  the  bringing  of  ofdi* 
nary  actions  against  personal  representatives  without  making  the 
required  demand  is  imperative.    (Civil  Code,  sec.  478.)  Ihtd^  801 

WAR— 

1.  ObDBR  fob  KOinET  IK  KNEICT^B  OOUHTRT  IB  HELD  TO  BBTAUD  WHBIIT 
DID  NOT  AUTHOmZB  THB  TBAITSFBR  OF  THB  MOHKT  FBOX  QNK  TO  TBI 

OTHSB  BBLLiOERBXVT. — An  ordor  for  money  drawn  upon  a  resident 
of  the  state  of  Texas,  payable  to  another  resident  of  that  state, 
drawn  in  the  state  of  Kentucky  on  the  88d  day  of  September,  1861, 
by  a  resident  thereof,  and  delivered  to  another  resident  thereof 
who  sent  the  order  through  the  lines  during  the  war,  wu  not 
UUgal,  nor  in  violation  of  the  interdicted  commercial  interoooise 
between  said  states  by  the  act  of  Congress  of  July  18,  1881, 
and  the  proclamation  of  the  President  of  the  United  States  of 
August  18,  1861.  (Ward  v.  Smith,  7  Wallace,  447;  United  Statoi 
T.  Barker,  1  Paine's  United  States  Circuit  Court  Reports,  156l) 
Haggard  v.  Conkwright.....«.- 16 

9l  Tliough  said  order  operated  to  transfer  the  money  from  the  hands 
of  one  resident  of  the  enemy^s  country  to  those  of  another,  it  mb> 
jected  nothing  to  the  forfeiture  denounced  by  the  said  act  of 
Congress  and  proclamation  of  the  President,  ss  coming  from  or 
proceeding  to  the  opposing  hostile  section  or  state.  It  did  not 
operate  to  transfer  the  money  from  one  belligerent  to  the  other. 
md ^ _    16 

8.  Said  order,  drawn  as  aforesaid,  and  delivered  by  one  resident  of 
Kentucky  to  another  resident  thereof,  was  a  valid  and  snffident 
consideration  for  the  covenant  of  the  latter  to  the  former  to  pay 
him  the  amount  of  money  which  might  be  collected  on  said  ordsr 
when  the  same  was  ascertained,  with  interoBt  thereon  from  the  col- 
lection thereof.     Ihid •.....•......, ^.....    16 

4.  War  dissoltbd  contracts  of  oohtihuius  fbbfqrmarcb,  such  ss 
partnerships  and  affreightment  New  Toik  late  Insarance  Com- 
pany V.  Clopton,  &c ^ 178 
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WAR— (Continued.) 

(L  ThB  WAB  did  not  AYOID  a  FBB-KZTSrnVO  YAUD  OOirrRACT  WHICH  A 
BIKGLB  ACT,  8U0H  AS  THB  FATIIBNT  OF  A  DEBT,  MIOHT  FSBFORX.— • 

In  8Qch  cases  a  suspension  of  remedy  during  the  war  was  the  con- 
sistent and  only  legitimate  effect  of  the  war  on  such  contracts. 
Ibid 179 

6l  The  reason  for  dissolution  in  partnerships  and  affreightments  is  in- 
applicable to  contracts  which  may  be  performed  by  a  single  act,  or 
by  periodical  acts  between  which  there  is  nothing  to  perform,  and 
consequently  no  certainty  of  performance.    Ibid 179 

7.  In  this  case  the  insurance  was  an  executed  entirety  for  the  prescribed 
"term,^'  and  the  only  performance  which  could  devolye  on  the 
underwriter  was  to  pay  the  stipulated  amount  of  five  thousand 
dollars  in  the  event  of  the  loss  insured  against,  fulfillment  of 
which  was  not  a  continuing  aet^  but  a  single  aet  of  a  continuing 
contract.    lUd 179 

8l  Tlie  consideration,  though  payable  in  annual  installments,  was  yet 
an  entirety  also,  and  full  performance  was  not  as  defined  of  that 
kind  technically  styled  continuing,  and,  consequently  the  war  did 
not  dissolve  the  contract  on  any  such  ground  as  that  on  which  it 
would  have  dissolved  a  contract  of  partnership  or  affreightment 
Ibid 179 

9.  While  the  war  revoked  Gkirland^s  authority  to  negotiate  policies,  it 
did  not  revoke  his  power  to  receive  premiums  for  policies  previ- 
ously issued.  The  war  did  not  therefore  prevent  a  legal  payment 
to  (Garland  in  Virginia.  But  if  ho  had  received  it  he  could  not 
legally  have  paid  it  to  the  company  in  New  York.  (Ward  v. 
Smith,  7  Wallace,  452.)    Ibid 179 

10.  A  Ck)nf  ederate  soldier  had  no  right  while  permitted  to  remain  within 
the  Federal  military  lines  to  violate  the  laws  of  the  Federal  Gk)v- 
emment,  nor  to  disregard  its  military  regulations.  Ewing  v. 
litsey 496 

11 .  OONFEDEBATB  CUBBBNOT — PaTMSNT  OF  IT  WITHIN  THB  FbDERAL  UNBS 

DURING  THB  LATB  WAR. — A  Confederate  soldier,  when  Bragg*s  army 
withdrew  from  Kentucky  in  1862,  remained  in  Washington  County, 
Ky.,  within  the  Federal  lines,  and  without  any  fraud  or  constraint 
of  any  kind  received  Confederate  money,  at  the  rate  of  eighty  cents 
on  the  dollar,  from  a  citizen  of  that  county,  in  payment  of  a  note 
he  held  on  him.  This  action  was  brought  since  the  war  to  recover 
the  amount  of  the  note.    Held, 

"  If  the  payment  was  not  contrary  to  law  and  public  policy,  then 
his  debt  is  satisfied,  and  he  has  no  claim  ^^  upon  the  defendant. 
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WAR— (Contmned.) 

'*Ii,  upon  the  other  band,  the  drenlmtioo  of  OoufBderite 
within  the  lines  of  the  Federal  Goranment  was  pmdbited,  tiMB 
by  the  reception  of  tbe  money  be  participated  in  the  TiotatiaB  of 
the  law ;  and^  as  the  contract  is  ftally  ezecaled,  the  oourti  will  not 
disturb  it  at  the  instance  of  either  party/'    /Kcl.....««........^  496 


WAREHOUBEMBN-^ 
1.  Leabiutt  nr  oasb  or  ak  UNAirrRoiuzBD  baub  op  a  OQUBranairT 

or  NIKB    BOOflHBADS    OF   TOBAOOO — SaLB  BATCmCD  BT  A   VAILUBI 
Oy    TRB    OWKBR    TO   PBOMtThT    DIB8BMT ^Ih    tilis    SCtioft   agsHlSt 

the  warehoosemen  for  a  oon^errion  of  tobaooo^  the  lower  omut 
properly  instracted  the  jary  that  if  the  owner  of  the  tobaooo  fsiled 
to  diwent  promptly  upon  being  informed  of  the  sale,  and  failed 
within  a  reasonable  time  to  notify  the  defendants  of  his  disBent, 
that  the  law  was  for  the  defendants,  nnleas  the  jury  should  belie?e 
that  the  defendants  had  been  notified  that  the  tobacco  was  not  to 
be  sold.    Clay,  &c.  ▼.  Spratt  ft  Go • $34 

S.  On  expressing  disaatisfaction  as  to  the  sale,  the  owner  of  the  tobacco^ 
being  so  requested  by  the  patty  who  deposited  the  same  in  bank  to 
his  credit,  declined  to  give  a  check  for  the  proceeds  of  the  sale 
of  the  tobacco,  in  order  that  the  same  might  be  retnmed  to  the 
defendants.  MbH  that  if  the  owner  did  not  intend  to  rstifr  ^e 
sale,  he  should  have  given  the  check  to  enable  the  party  to  retain 
the  money  so  deposited  to  the  defendanta.    iftuL....-....*......  SS4 

WARNma  ORDERS— 

1.  Orders  of  warning  have  taken  ^e  place  of  ofdera  of  pnblicatiao 
onder  the  old  practice.     Brownlleld,  Ac  t«  Dyer,  Ac..........  M6 

1^.  The  record  mnH  sAote  upon  iti  foM  thai  the  provisions  of  the  Gods 
have  been  substantially  complied  with,  or  the  judgment  miui  be 
treated  as  void  and  inoperative.  (Qreen^s  hms  v.  Breckinridge*s 
heirs,  4  Mon.  546;  Blights  heirs  v.  Banks,  •  Mob.  MS.)  /M.  M 

t.  An  order  of  tlie  cl«*k  warning  the  defendaBt  to  appear  sad  smwff 

on  the  first  day  of  a  term  oammeBdag  lesa  than  waXj  days  from 

the  date  of  the  order  is  not  only  irregolar,  hot  absoliitd^  ▼«^ 
Tkid  505 

C  flecHoB  98  of  the  CSvil  Code  providas  ttil  At  difcBdaflk  AbC  be 
warned '*to  appear  in  tiwBCtiaBOB  At  int  d^  «f  Hm  BBkt  tens 
Of  the  court  which  does  Ml  riiM^wfi  wttan  aajdy  Amof  ^ 
tfme  of  making  tiie  oidcr.    /Mi. ,     .  >>.>..-....»>  M 
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WARNING  ORDERS— (Continued.) 

5.  The  fact  that  the  judgment  under  whidi  the  property  was  sold  was 
not  rendered  until  a  term  of  the  court  subsequeut  to  that  at  which 
the  defendant  was  warned  to  appear,  did  not  have  the  effect  of 
imparting  vitality  to  a  proceeding  originally  void.  The  entire 
proceeding  was  ex  parte.    Ihid. 605 

WILLS— 

1.  DbTESB  to   SUKVIVORS  in  cask  of  death  IK  IKFANCT  OR  WTTHOUT 

LAWFUL  IBSTTE. — **  Shimld  any  of  my  children  die  before  they 
attain  lawful  age  or  without  lawful  issue,  the  portion  of  my  estate 
bequeathed  to  them  to  be  equally  divided  between  the  survivors/* 
One  of  these  diildren  died  childless,  and  another,  leaving  issue, 
before  the  death  of  the  testator,  and  between  that  time  and  the 
death  of  his  son  ToQnger  eight  others  of  the  testamentary  children 
died,  leaving  issue.  Younger  died  adult  and  childleas.  The  cir- 
cuit court,  according  to  the  testator's  intention,  decreed  an  equal 
distribution  of  his  estate  among  the  testator's  surviving  children 
and  the  children  per  etirpee  of  his  dead  children.  That  judgment 
18  affirmed.     Harris,  &c.  v.  Berry,  &c 118 

S.  Under  the  will  as  above  the  children  of  testator  took  a  fee,  defeasi- 
ble on  the  condition  of  death  in  infancy  or  without  issue.   lb.  118 

8.  SuRvrvoKS. — As  written  above,  *'  survivors ''  is  a  flexible  term,  not 
necessarily  meaning  the  testator's  surviving  children  only;  but, 
when  molded  by  the  ccmtext  and  spirit  of  the  will,  may  con- 
sktently  with  the  literal  import  comprehend  all  his  surviving 
descendants  who  were  intended  to  be  beneficiaries.  (Bimey  r. 
Richardson,  &c.,  6  Dana,  420.)    Ilnd 118 

4.  Admiiobtrator  with  tbb  will  ksmnacED  mat  bbll  land  as  m- 
BBCTED  BT  THB  WILL. — *'  An  administrator  with  the  will  aunexed 
shall  possess  and  exercise  all  power  and  authority,  and  shall  have 
the  same  rights  and  intm'est,  and  be  responsible  in  like  manner,  as 
the  executors  therein  named,  or  any  of  them.  (Revised  Statutes, 
sec.  18,  chap.  87,  1  Stanton,  4500.)    Gulley  v.  Prather's  admV^  167 

8,  An  administrator  with  the  will  annexed  could  sell  and  convey  real 
estate  even  when  discretionary  power  was  conferred  by  the  will  on 
the  nominated  executor  to  sell  or  not.  (Smith  v.  Haywood,  Ms.  Op. 
Winter  Term,  1869.)    Ibid... 167 

6l  Trustee  to  hanaob,  etc.,  mat  iNTBflr  akd  REimvHarr — ^Trxtbt  fob 

^ENKTIT   OF   A   MAN   AND  HIS   CHILDREN — ^AlL  THE  BENEFICIARIES 

co-squAL  pAitnciFANTs  IN  THE  TRUST  vwu. — A  testatOT  made  the 
following  bequest  to  his  nephew,  J.  W.  Wilgus,  of  one  sixteenth 
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WILLS— (Continaed.) 

of  AQ  uncollected  fond,  ^^intnut,  JbiotfMr,  to  manoffey  utMrt, 
jM|f  over  to  Ms  hrotkor  JmrreU  and  to  hU  ekUdrmJ^m  timo  to  tMM, 
m»  ke  for  the  hett  interegt  of  kirn  or  them  from  Hmo  to  Urns  okaU 
doom  mo§t  len^fidaV^    Hdd^ 

Firity  that  the  tnutee  was  aaihoiized  to  invest  and  reinyest  this 
fond  in  any  kind  of  property  according  to  his  discretion,  and 
might  by  sale  or  otherwise  change  the  property  *'from  time  to 
time  ^*  as  he  might  deem  most  advantageous ;  and 

Seeondy  that  all  the  benefidaries  are  co-equal  participants  in 
the  trust  fond  and  in  the  distribation  of  its  benefits.  The  only 
discretion  confided  to  the  trustee  is  in  the  time  and  mode  of 
allotment  to  each,  or  enjoyment  by  each,  but  altogether,  and 
finally  approximating  equality  as  near  as  possible.  Luxon,  Ac.  v. 
^nigus.  Aa^ ^ SOS 

7.  **JVb  wiU  ^aU  he  reeehed  a»  etidenee  until  it  has  been  allowed  and 
admitted  to  record  by  a  county  court ^*  (Revised  Statutes,  sec  211, 
chap.  lOfi,  2  Stanton,  466.)    Thomas,  Ac  v.  Arthur.^ 245 

8L  a  testamentary  writing  is  admissible  as  evidenee^  although  not  ad- 
mitted to  record,  not  as  a  will  or  contract,  but  only  as  an  acknowl- 
edgment which  might  imply  a  liability  to  some  extent.  If  the 
unrecorded  writing  had  said  that  the  testator  had  borrowed  one 
thousand  dollare  from  his  daughter,  and  therefore  bequeathed  to 
her  that  amount  with  interest,  it  would  be  competent  ss  an 
acknowledgment  of  a  debt  (Montgomery's  admV  v.  Miller,  4  R 
Mon.  471.)     Ihid ^ 245 


9l  a  dbviskb  can  mot  claim  under  and  aoainbt  thb  baxb 

Whkn  he  must  elect. — Before  a  devisee  can  be  required  to  make 
an  election,  the  will  must  clearly  show  that  the  testater  so  intended. 
Every  case  of  election  therefore  supposes  a  plurality  of  gifts  or 
rights,  with  an  intention,  express  or  implied,  of  the  party  who  has 
the  right  to  control  one  or  both,  that  one  should  be  substituted 
for  the  other.    Faris  and  wife  v.  Dunn,  Ac ^...  276 

lOl  **  DniiiNG  HRR  LIFE  OR  WIDOWHOOD." — A  husband  devised  his  estate 
to  bis  wife  during  her  life  or  widowhood,  without  any  devise  over. 
After  her  subsequent  intermarriage^  without  renouncing  the  [ho- 
visions  of  the  will,  his  children  brought  suit  for  partition  of  Us 
entire  estate  among  themselves. 

The  only  election  the  widow  could  make  was  between  her  In- 
terest under  the  will  and  her  dotal  and  distributive  interest  igaiBit 
the  will. 
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By  holding  and  enjojring  the  estate  under  the  will,  she  renounced 
all  claim  to  dower  and  distribution  to  which  she  would  haye  been 
entitled  had  there  been  no  will,  or  had  she  renounced  the  will ; 
and  by  electing  to  marry  she  elected  to  renounce  not  the  will, 
but  the  estate  of  her  deceased  husband. 

She  could  not  hold  as  devisee  until  she  chose  to  marry,  and  then 
claim  as  if  she  had  not  so  held  or  married.  Smith  and  wife  ▼. 
Bone,  &c 867 

11.  DlSPOBITION  OF  DBTISED  SEAL  BSTATS  FBOHIBITED  BT  THB  WILL  FOR 

A  8FBCIFIED  TiMB. — HM^  that  the  devisee  had  no  power  to  sell, 
mortgage,  or  otherwise  dispose  of  the  real  estate  within  the  time 
specified  in  the  wilL     Stewart  v.  Barrow 868 

18L  UHRSASONABLBMIESS   of   the  will   is   not  INTRIN8I0   PROOF  OF  THB 

WANT  OF  A  DiSFOsmo  MIND. — In  this  case  the  testator  pretermitted 
his  only  and  motherless  child,  eleven  months  old,  and  bequeathed 
his  entire  estate  of  about  fifteen  hundred  dollars  in  personalty  to 
his  unmarried  sister,  but  requesting  his  said  sister  to  keep  his  child 
until  womanhood  or  its  death.  Rdd^  that  the  apparent  unreason- 
ableness of  the  will  is  not  intrinsic  proof  of  the  want  of  a  self- 
poised  and  disposing  mind.  The  will  on  its  face  docs  not  stultify 
the  testator.    Munday,  ^ec  v.  Taylor,  &a. 491 

18.  Tbda  lboatbb  must  fulfill  the  implied  trust. — '*And  though  he 
(testator)  has  not  expressly  secured  the  fulfillment  of  the  heavy 
trust  confided  to  the  legatee,  yet  by  her  renunciation  or  failure 
faithfully  to  perform  at  any  time  the  property  bequeathed  for 
requital  might  revert  to  the  pretermitted  child.^'    Tlnd, 401 

t4.  Will  RBquinmo  no  sbouritt  of  executor. — ^In  such  cases  the 
county  court  may  require  the  executor  to  give  security  on  its  own 
motion,  or  on  the  demand  of  some  person  interested  in  the  estate 
of  the  testator.  (Hevised  Statutes,  sec.  4,  chap.  87,  1  Stanton,  408.) 
AtwelFs  ex'r  v.  Helm,  &c 504 

Iff.  Order  of  county  court  requiring  executor  to  give  security  is  not  final 
until  enforced.    Ibid, 504 

16L  Appeal  from  oountt  oourt  should  be  first  taken  to  the  cibcuit 
OOURT  in  case  of  removal  of  executor  for  failing  to  give  security 
when  required  by  the  county  court    Ibid 504 

17.  Devise  to  one  in  trust  for  another — Trust  mat  be  established 
AND  enforced  ON  ORAL  TESTDCONT. — A  devisc  of  three  hundred 
acres  of  land  by  testator  to  five  of  his  children,  on  a  latent  trust 
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tlint  if  bis  other  Mm  ( Jame^  should  eT«r  retam  from  the  Ooafad- 
erate'  army  (where  he  wa«  at  the  time  the  will  ww  aM4e),  aod  be 
repable  of  holcUag  the  title,  they  should  ooavey  it  to  him.  Ae- 
oording  to  setiafa^ry  oral  teatiuMay,  they  mdetstood  and  taddy 
agreed  to  falfiU  the  tnMt 

Two  of  the  trustees  eonveyed  to  James  oa  hia  retom,  and  in  tfah 
suit  by  him  against  the  other  three  the  circnit  court  decreed  a 
release  to  James  of  their  title.     That  decree  u  affirmed. 

Implied  trusts  being  excepted  from  the  statute  of  frauds  and 
perjuriesi  if  the  facts  establish  such  a  trust,  no  written  memorial 
of  it  was  necessary  for  enforcing  it.  Nor  wan  the  oral  testimony 
in  this  case  incompetent  on  the  alleged  ground  that  it  oontiadicted 
the  wiU.    Caldwell,  ^to,  t.  OaldwelL 515 

1&  SXTBANBOUB  TSaTIMORT  IB  TROOMFWTBIT  TO  SUFFI^T  AH  Unmi'Mi' 
nONAL  OlOSaiOH,  QB  TO  OOHT&ADiCT  AH  HmUSSBD  VSmUkVUOt  01 
A  W1LL« 

But  the  facts  established  by  extrinaio  eyidenoe  in  this  case  hare 
no  such  aim  or  effect  They  are  consistent  with  the  tertaUff^s 
intention,  and  with  the  concession  that  the  will  is  just  what  be 
intended  it  to  be,  and  they  supply  nothing  which  he  intentionallT 

omitted.    JMd............ ». -..•••••••• ••••  515 

1^  The  eompeteney  of  oral  UtHmony  for  eetaUieking  and  et^/rmng  9mA 
truete  as  that  claimed  in  this  case  is  prescriptiTely  reoognijttd  by 
undeyiating  authorities.  (See  Drakeford  ▼.  Weeks,  8  Atkins,  539, 
Barrow  v.  Greenhough,  8  Vesey,  152;  Strickland  t.  Aldridge, 
9  Vescy,  619;  Maislar  ▼.  Gillespie,  11  Vesey,  689;  8  Powell  on 
Devises,  639.)    Ibid.... .^ <^...  515 

SO.  ''Children"  dobs  hot  ihcludb  orahdchii«drkh  ih  thib  gasb.— 
"The  balance  of  the  money  arising  ^m  the  sale  of  my  penonal 
estate,  after  paying  my  just  debts,  I  desire  that  it  shall  be  equally 
dlTided  among  my  ehildren.*^ 

Testator,  at  the  time  this  will  was  written,  had  three  tiring 
children,  and  grandchildren  by  two  other  children,  who  wefs 
then  dead. 

The  grandchildren  took  no  part  of  the  perKmal  ealale  nader  the 
above  clause  of  the  wilL  Hopson*s  ex>  t.  Commonwealth  for  ne 
of  Shipp,  &c .^ ^  644 

WITNESS— 

1.   SbDUCBD  DAUGHTEk  IS  A  OGOCFHrBHT  WITHIGSa  FOR  HKR  FAtHBH.*^ 

the  daughter  had  renounced  her  own  right  of  action,  and  was 
anxious  to  have  the  action  dismissed,  there  can  be  no  consistent 
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4oubt;  of  liev  oomiMteivqr  w  %  witaes*  for  her  father;  and  ok  prin- 
dple^  wbfitieTer  may  be  said  in  some  ol  the  booka^  her  proof  of  a 
mamftge  omferact  waa  aanusaibie. 

Kor  waa  there  error  in  refuaing  to  allow  witneaa  to  prove  that 
her  sbters  were  of  qnestiouable  character  as  to  chastity.  Pence  ▼. 
Dosier ^ 183 

i,   A  WITNK88  SHOXTXtD  NOT  BB  COMPELLED  TO  XHFAMIZB  WTMWHff.g. — ^The 

testimony  of  a  willing  witness  that  he  hQ4  illicit  intercourse  with 
the  plaintiffs  daughter,  debauched  by  the  defendant,  would  be 
entitled  to  but  little  if  any  credence,  and  the  court  did  not  err  in 
refusing  to  compel  him  to  answer  such  a  question  to  infamize  him- 
self.   Ibid 188 

8.  One  jonvTLT  hvdictbd  wrr^  others  c^k  not  be  a  competent  wrr- 

NB88   FOR  OR   AOAIN8T   THE  OTHERS   BO  LONO   AS    THE   INDICTMENT 

AGAINST  HIM  REMAINS  UNDISPOSED  OF.  (Adwell  Y.  Commonwealth, 
17  R  Hon.  818;  Tliompson  v.  Commonwealth,  1  Met  16;  1  Green- 
leaf,  sec.  868.)     Edgorton  v.  CommonW^lth 142 

4.  Attorney  for  plaintiff  is  incompetent  to  testify  as  a  wttness 
FOR  HIS  CLIENT. — Having  a  lien  on  the  judgment,  he  might  recover 
under  the  act  of  January  26,  1 866  (Myers's  Supplement,  685) ;  and 
not  having  released  such  lien,  the  plaintifTs  attorney  is  incompe- 
tent to  testify  as  a  witness  for  the  plaintiff,  according  to  section 
670  of  the  Civil  Code.    Downing  v.  Bacon,  «&c 680 

WRITINGS— 

1.  Parol  evidence — When  admissibiiE  to  disprove  wrttinqs. — Usury 
AND  FRAUD. — ^Whenever  a  contract  is  infected  with  usury  or  fraud, 
parol  proof  may  be  admitted  to  show  its  real  character  is  different 
from  what  the  writing  purports  on  its  face.  (5  Littell,  84;  14  B. 
Mon.  624;  4  Bush,  586.)    Ferguson's  adm'x,  &c.  v.  Smith 76 

9l  Material  alteration  in  a  note.— Every  material  alteration  in  a 
note  made  after  its  delivery,  and  without  the  consent  of  the  payor, 
renders  it  void.    Duker  v.  Franz 273 

8.  Ai/tkration  in  a  note  to  correct  a  mistake. — Tlie  holder  of  the 
note  has  no  right  to  make  an  alteration  to  correct  a  mistake,  unless 
to  make  tlic  instmment  conform  to  what  ail  tha  parties  to  it  agreed 
or  intended  it  eluntld  have  heen  ;  >)nt  this  much  he  can  do  without 
destroying  the  legal  efficacy  of  the  writing.  (Hervey  v.  Hervey, 
16  Maine,  857;  Parsons  on  Bills  and  Notes,  569-571.)  Ihid 278 
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4.  In  thid  case  the  proof  showed  that  the  note  was  dated  1868,  when 
according  to  the  intent  of  the  parties  it  ongfat  to  have  heen  dated 
1869,  and  that  it  was  changed  to  1869  by  writing  9  oyer  8.  The 
court  below  properly  rrfuMsd  to  inatruct  the  jury  that  if  the  alter- 
ation in  the  date  of  the  note  was  made  after  the  execution  and 
deUvery  of  the  note,  without  the  knowledge  or  consent  of  the 
payor,  either  by  the  holder  or  with  his  permission,  that  the  same 
was  thereby  rendered  yoid,  "  though  the  change  wa$  made  in  order 
to  eorreet  a  mUtake,^^    IML, 373 

tk  Lost  rboobds. — A  proper  foundation  must  be  laid  for  the  introduo* 
tion  of  parol  proof  of  the  contents  of  lost  records.  Penny,  &c.  t. 
Pindell,  Ac ^ 5T1 

6  That  eueh  reoorde  were  lo$t  or  deetroyed  should  clearly  appear  to  the 
court  before  admitting  parol  or  seoondaiy  evidence  of  what  the 
record  contained.    /K(2... ••«•••.. ...•.•.•. — ••••  STl 
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